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EDITOR'S    NOTE. 

Various  circumstanoes  have  greatly  hampered  the  work 
of  disinterring  and  publishing  the  unreported  decisions  of 
the  Supreme  Court  of  Nova  Scotia,  and  have  made  imprac- 
ticable the  publication  of  a  complete  collection.  The  time 
which  has  elapsed  since  many  of  the  decisions  were  given, 
combined  with  other  difficulties,  has  made  it  impossible  to 
avoid  imperfections  in  this  work.  It  was  felt,  however,  thai 
it  would  be  better  to  have  the  work  done  imperfectly  than 
not  done  at  all. 

Considerations  of  space  have  made  it  necessary  to  publish 
some  of  the  decisions  in  the  form  of  notes  at  the  foot  of  a 
full  report  of  a  kindred,  although  not  precisely  similar,  case. 

Wherever  the  trial  of  an  action  took  place  outside  of 
Halifax,  the  place  of  trial  has  been  stated  in  the  headnote, 
except  at  page  346,  where  Pictou  should  have  beeu  stated  as 
the  place  of  trial. 

A  number  of  the  judgments  published  in  this  volume 
were  delivered  by  the  late  Mr.  Justice  J.  N.  Bitchie, 
and  the  editor  cannot  refrain  from  expressing  his  admirar 
tion  for  the  terse  and  luminous  form  in  which  the  judgments 
of  that  eminent  judge  were  always  expressed. 

Notwithstanding  the  errors  and  omissions,  it  is  hoped  that 
this  volume  will  be  found  useful  by  the  profession. 

Feb.,  1907.  W.  B.  W. 


CORRIGENDA. 

At  page  294,  in  Btiuld  v.  Smith,  W.  B.  A.  Ritchie,  K.  C,  was  comuPd 
for  plaintiffs,  and  W.  A.  Henry  for  defendants. 

"  470,  in  the  fourth  line  of  headnote,  instead  of  "  for  himself," 
read  "  for  the  owner  himself." 

*•        595,  in  the  2l6t  line  the  omitted  words  are  "  party  in  the.'' 
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ElCHARD   MyRER  V.    ClISH    ET   AL. 

Richard  Myrer  v.  McDonald  et  al. 
Before   McDonald,  Smith,  Wkatherbe,  Rigby  and  Thompson,  JJ. 

Plaintiff  occupied  land  at  the  head  of  a  lake,  which  was  a  navigable 
tidal  sheet  of  water,  having-  an  outlet  into  the  ocean.  Defendants, 
in  accordance  wiih  a  contract  with  the  Provincial  Government,  con- 
structed anew  bridj^e  at  this  outlet  which  lessened  the  size  of  the 
passage  and  impeded  the  use  of  the  lake  by  vessels,  although  the 
highway  could  thereafter  be  more  beneficially  used  by  the  general 
public. 

Heldf  that  the  latter  circumstance  should  not  be  considered  where 
individuals  lost  the  benefits  of  navigation  and  especially  where  a 
paiticular  injnry  was  caused  by  the  change^ 

Plaintiff  was  a  fanner  in  possession  of  lands  at  the 
head  of  a  lake  which  was  a  navigable  tidal  sheet  of  water, 
having  an  outlet  into  the  Atlantic  Ocean.  Plaintiff  had 
erected  a  saw  mill  and  manufactured  lumber  therein  and 
cut  timber  on  said  lands,  and  brought  the  same  to  market 
by  using  vessels  and  barges  navigated  over  this  lake.  De- 
fendants, under  a  contract  with  the  Provincial  Go\'em- 
ment,  erected  across  the  lake,  between  the  ocean  and 
the  plaintiff's  land,  a  bridge.  Plaintiff  brought  this 
action  claiming  damages  and  alleging  that  the  new 
bridge  prevented  him  from  bringing  his  farm  prcxluce 
and  his  lumber  to  market  in  the  usual  and  convenient 
way. 

The  actions  were  tried  before  Thomjison,  J.,  on  Nov. 
11th,  1884,  it  being  agreed  that  the  evidence  taken  in  the 
firet  case  should  be  treated  as  evidenc^e  in  the  second  ca.«e. 
1  — N.  s.  R.  40. 
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2  KICHAED   MYEER  V.    CLISH  ET   AL. 

Weeks,  K.  C,  for  defendants.  The  act  being  not  un- 
lawful and  done  at  the  instance  of  ths  Crown,  the 
remedy  is  petition  of  right  against  the  Crown.  1  BL 
Com.  255 ;  4  Co.  55 ;  N.  A.  Com.  Dig.  Prerogative  76,  78 ; 
Stanford  on  Prerogative  42 ;  Chitty  on  Prerogative  341 ; 
Thomas  v.  The  Queen,  L.  K  10,  Q.  B.  31;  Churchward 
v.  The  Queen,  L.  R.  1  Q.  B.  173;  Frith  v.  The  Queen, 
L.  E.  7  Ex.  365 ;  Rustomjee  v.  The  Queen,  1  Q.  B.  D. 
487 ;  2  Q.  B.  D.  69.  Xo  claim  for  an  easement  on  a  lake 
nor  proof  of  such.  Bower  v.  Hill,  2  Scott  535 ;  Ballard 
V.  Dyson,  1  Taunt.  279 ;  The  King  v.  Montague,  4  B.  & 
C.  589 ;  Miles  v.  Rose,  5  Taunt,  705.  The  advantage  of 
the  structure  is  to  be  considered  befot^  it  is  pronounced 
a  nuisance,  Jones  v.  Bird,  5  B.  &  Aid.  837 ;  Clothier  v. 
Webster,  12  C.  B.  X.  S.  790;  The  Wardens  v.  Dunn,  3 
Scott  357 ;  Herring  v.  Metropolitan  Board  of  Works,  34 
L.  J.  M.  C.  224;  Boulton  v.  Crowther,  2  B.  &  C.  709; 
Atty.-Gen.  v.  Terry,  L.  E.  9,  Ch.  423. 

SiX3cial  damage  must  bo  shown. 

Drysdale  contra. — Stetson  v.  Faxon,  19  Pick.  147; 
Wesson  v.  Wa^hburne  Iron  Co,,  13  Allen  95,  101;  Rose 
V.  Miles,  4  M.  &  S.  101;  Rose  v.  Groves,  5  M.  &  G.  613; 
Thompson  v.  Gibson,  7  M.  &  W.  456;  Bigelow,  L.  C, 
Torts  460;  Peachey  v.  Rowland,  13  C.  B.  182;  Sedge- 
tvick  on  Damages,  123,  1()3.  Provincial  Government 
could  not  give  authority  to  do  anything  which  would  in- 
terfere ^\^th  navigation. 

On  December  2nd,  1884,  Tiiompsox,  J.,  delivered  the 
following  judgment: — 

My  conclusions  from  the  evidence  in  these  cases  are : — 

1st. — That  Porter's  Lake  has  been  used  for  navigation 
for  many  ye^rs.  Until  four  or  five  years  ago  it  has  been 
so  used  by  vessels  going  to  and  coming  from  sea,  as  well 
as  by  boats  going  to  and  coming  from  diflFerent  parts  of 
the  lake,  and  by  rafts  of  lumber  for  loading  vessels  at 
the  seaside  or  to  be  towe<l  to  Halifax  by  sea. 
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2nA — Within  tbe  last  few  years  a  bar  at  the  outlet  of 
the  lake  has  increased  in  height,  so  that  vessels  could  no 
longer  go  and  come,  and  the  use  of  the  lake  for  the  pur^ 
poses  of  navigation  has  been  confined  to  rafts,  boats  and 
scows. 

3rd. — The  new  bridge  complained  of  has  been  con- 
structed by  defendants,  substantially  in  compliance  with 
their  contract  and  with  reasonable  care  and  efficiency.  I 
do  not  think  I  should  give  judgment  against  the  defend- 
ants, on  the  ground  of  negligence,  although  the  draw  was 
defective  during  the  winter  of  1883-4,  and  until  June^ 
1884.  The  defect  was  remedied  before  the  time  when  the 
lake  could*  be  much  used,  and  the  draw  is  now  in  fair 
\^x)rking  order.- 

4th. — The  use  of  the  lake  in  the  way  and  for  the  pur- 
poses which  I  have  mentioned  ia  impeded  by  the  new 
bridge  to  a  greater  extent  than  it  was  by  the  former  struc- 
ture, the  passages  being  narrower  and  lower  than  the  pass- 
age which  existed  before.  Against  this  disadvantage,  as 
regards  navigation,  it  was  urged  that  I  should  balance  the 
advantage  conferred  on  other  members  of  the  public  than 
those  who  used  the  lake, — the  advantage  of  having  the 
highway  carried  across  the  lake  by  means  of  so  durable  a 
structure  as  the  new  work.  I  think  such  is  not  my  duty 
or  power.  If  the  new  bridge,  although  detrimental  to  nav- 
igation in  some  respects,  were  beneficial  to  navigation  in 
others,  I  should  have  to  consider  whether  upon  the  whole 
it  should  be  considered  a  detriment;  but  I  am  not  to  re- 
fuse redress  to  those  who  lose  the  benefits  of  navigation 
merely  because  others  enjoy  a  relief  from  taxation  by 
having  a  low  iron  bridge  instead  of  a  high  wooden  one. 
(A.  G.  V.  Terry,  L.  R.  9,  Ch.  425.) 

5th. — Finally,  the  plaintiffs  have  siLstaiued  a  particu- 
lar injury  by  the  change  in  the  height  and  width  of  the 
passages,  and  this  particular  injury,  I  think,  entitles  them 
to  recover. 

I  give  a  judgment  of  $25  in  each  case. 

An  appeal  frem  this  judgment  was  heard  on  January 
22nd  and  23rd,  1885,  by  McDonald,  Smith,  Weatlierbe^ 
Rigby  and  Thompson,  JJ.,  and  dismissed  with  costs. 
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David  Patterson  et  al  v.  Maegabet  Hueston  et  al* 
Before  Thompson,  J. 

A  testator  by  certain  clauses  of  his  will  devised  and  bequeathed  pro 
perty  to  some  of  his  children,  adding-  to  each  of  these  clauses  a 
statement  of  the  value  of  the  property  mentioned  in  the  clause. 

By  another  clause  he  devised  certain  land  to  his  daujfhter  Margaret, 
subject  to  a  payment  of  a  legacy  of  $200  to  her  daughter.  He  did 
not  add  to  this  clause  a  statement  of  the  value  ot  the  land. 

The  will  provided  that  in  case  of  deficiency  in  the  estate  each  legatee 
should  be  liable  to  abatement,  but  that  in  the  event  of  a  surplus, 
**  the  same  shall  be  divided  equally  between  each."  There  was  a 
residue. 

Held^  that  the  stated  valuations  were  not  intended  to  be  the  basis  for 
abatement,  and  that  Margaret  and  her  daughter  were  entitled  to 
participate  in  the  surplus,  the  devisees  and  legatees  taking  share 
and  share  alike. 

This  matter  was  argued  before  Thompson,  J.,  on  Jan- 
uary 6th,  1885,  a  summons  having  been  taken  out  by  the 
plaintiffs,  Executors  of  the  last  will  of  Daniel  Mills,  of 
Linden,  in  the  County  of  Cumberland,  farmer,  deceased. 

C.  /.  2'ownshend,  Q.  C,  for  plaintiffs. 

Henry,  Q.  C,  for  defendants. 

Decided:  January  22nd,  1885.     Thompson^  J.: 

The  testator,  Daniel  Mills,  Senior,  made  devises  and 
bequests  as  follows: — 

1st — To  his  son  Charles  the  homestead  and  sundry 
chattels — adding  to  this  clause:  "valued  at  $4,300." 

2nd. — To  his  son  Henry  a  lot  of  land  on  which  h© 
(Henry)  resides,  "valued  at  $500." 

3rd. — To  his  son  Thomas  20  acres  valued  at  $500  and 
20  other  acres  "  valued  at  $600." 

4th. — To  his  son  Amos  the  amount  of  a  mortgage  made 
by  him  to  testator. 

5th. — To  his  son  Stephen  the  amount  of  his  mortgage. 

6th.— To  his  son  Rufus,  $200. 

7th. — To  his  son  Edward,  $300. 
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8th.— To  his  daughter  Emily  Gilroy,  $300. 

9th.— To  his  daughter  Mary  Bass,  $60. 

10th. — To  his  daughter,  Margt.  Hueston,  25  acres  of 
land  subject  to  payment  of  a  legacy  to  her  daughter  of 
$200. 

Then  follows  the  clause  which  has  given  rise  to  the 
contest : — 

^'Should  my  estate  *  *  be  insufficient  to  pay  the  full 
amount  of  legacies  bequeathed  and  expenses^  each  legatee 
shall  lose  in  proportion  to  the  amount  bequeathed,  but 
shall  there  be  a  residue  left  after  all  legacies  and  expenses 
are  paid,  the  same  shall  be  divided  equally  between  each 
equally." 

Farther  on  there  is  another  clause  on  the  same  subject : 

"I  hereby  authorise  them,"  (the  Executors),  "at  my 
decease  to  take  possession  of  the  property  I  may  die  pos- 
sessed of,  of  whatsoever  nature  and  kind,  and  from  it  and 
out  of  it  to  pay  all  the  bequests  and  legacies,  and  if  after 
all  debts,  expenses,  bequests  and  legacies  are  paid,  there 
still  remains  a  residue,  I  direct  that  the  same  be  divided 
equally  between  the  legatees." 

The  will  is  inartificially  drawn  and  it  abundantly 
appears  that  the  testator  knew  no  distinction  between  the 
terms  "devise"  and  "legatee,"  or  between  "devise"  and 
"bequest"  or  "legacy.^'  When  he  is  devising  land  he  uses 
in  every  case  the  words  "I  give  and  bequeath,"  and  it  is 
evident  that  in  using  the  words  "legacies  bequeathed"  and 
"l^atee,"  and  such  words  in  the  clauses  above  quotved,  he 
was  referring  to  all  the  beneficiaries  under  the  will,  and 
had  no  desire  to  distinguish  between  devisees  and  l^abees. 
This  was  admitted  by  all  the  counsel  who  participated  in 
the  ai^ument. 

It  was  also  admitted,  and  is  clear  to  my  mind,  that  the 
testator  intended  that  if  there  should  be  a  residue  it  should 
go  to  the  same  persons  whom  he  had  just  before  directed 
should  be  liable  to  abatement  in  case  of  a  deficiency. 
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There  is  a  residue,  and  it  is  contended  that  Margaret 
Hueston  and  her  daughter  are  not  to  participate  in.  that 
residue. 

It  is  said  by  the  other  legatees :  "The  testator  did  not 
intend  that  Margaret's  and  her  daughter's  shares  should 
be  liable  to  abatement  in  case  of  a  deficiency :" 

1st. — Because  he  has  attached  no  valuation  to  the 
devise  to  Margaret  as  he  has  done  in  the  case  of  the  other 
legatees. 

2nd. — Because  in  the  absence  of  such  a  valuation  the 
devise  to  Margaret  is  to  be  looked  on  in  law  as  a  specific 
devise,  and  a  specific  devise  or  bequest  is  not  liable  to 
abatement. 

3rd. — Because  the  grand-daughter  of  the  testator, 
(Margaret's  daughter),  is  to  get  her  legacy  in  full,  no 
matter  how  much  her  mother's  share  might  be  abated. 

Then  the  argument  goes  on:  "If  Margaret  and  her 
daughter,  for  the  above  reasons,  are  not  subject  to  abate- 
ment, they  are  not  entitled  to  participation  in  the 
surplus." 

This  argument  is  unsatisfactory  to  my  mind  for  the 
following  reasons: 

I  can  see  no  reason  for  supposing  that  the  testator 
attached  the  valuation  to  the  shares  which  he  was  giving 
in  the  first  nine  devises  and  bequests  witli  a  view  to  fixing 
the  basis  on  which  abatement  was  to  be  made  in  case  of  a 
deficiency.  If  such  were  his  view,  I  should  suppose  he 
would  have  stated  it  in  referring  to  the  possibility  of  there 
being  a  necessity  for  abatement.  Still  more  am  I 
persuaded  that  if  he  had  wished  to  make  a  distinction  in 
this  respect  between  Margaret  and  his  other  children,  he 
would  have  given  some  plainer  intimation  of  it  than  by 
attaching  valuations  to  their  shares  and  saying  nothing  as 
to  value  when  he  designated  hers.  I  could  imagine  many 
other  reasons  which  may  have  induced  him  to  specify  a 
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value  as  to  some  of  his  properties  and  to  refrain  from 
suecifying  any  as  to  Margaret's,  other  than  the  reasons 
given  by  Mr.  Townahend.  He  may  have  desired  to  make 
apparent  to  all  concerned  the  proportions  in  which  he  con- 
sidered he  had  disposed  of  his  bounty,  either  to  mark  his 
especial  regard  for  the  claims  of  some  of  his  children  or 
to  show  that  he  had  fulfilled  some  understanding  previ- 
ously arrived  at.  He  may  have  omitted  to  do  so  in  the  case 
of  Margaret  from  some  view  that  in  her  case  no  such 
intimation  was  necessary,  or,  it  may  be,  because  the  value 
of  her  property  could  not  easily  be  ascertained,  as  it*^ 
boundaries  seem  to  have  been  undefined  at  the  time  of  the 
will.  I  mention  these  possible  reasons  to  show  that  I  do 
not  feel  driven  to  adopt  the  one  put  forward  as  that  which 
must  be  adopted,  viz.,  that  the  valuations  were  to  be  the 
basis  for  abatement,  and  that  the  silence  as  to  the  value 
of  Margaret's  share  indicated  an  intention  that  she  should 
not  abate. 

As  1x)  the  argimient  which  I  have  placed  in  paragraph 
2,  I  have  to  say  that  I  am  not  satisfied  that  the  conclu- 
sion of  law  so  stated  is  a  correct  one.  I  think  that  perhaps 
Margaret's  devise  might  have  been  liable  to  abatement,  as 
well  as  the  other  devisees,  but  I  am  not  concerned  to 
enquire  what  the  law  would  say  in  such  a  ca^^e.  My  busi- 
ness is  to  ascertain  the  meaning  of  the  testator,  and  I  am 
sure  that  his  mind  was  not  influenced  by  any  view  of  the 
niceties  of  the  law  with  regard  to  specific  and  general 
devises  and  bequests. 

As  to  the  reason  set  out  in  paragraph  number  three,  T 
think  that  Margaret's  daughter  might  have  been  liable  to 
abate,  if  her  mother  had  to  do  so,  but  whether  the  law  is 
so  or  not,  I  cannot  see  that  the  testator  thought  otherwise, 
or  drew  any  distinction  in  his  own  mind.  I  think,  when 
he  was  referring  to  a  possible  deficiency  and  ox)nsequient 
abatement,  he  intended  to  draw  no  distinction,  and  drew 
none,  between  any  of  the  devisees  and  lej^atees  named  in 
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his  will,  and  that  when  ho  was  referring  to  a  possible  rcBi- 
due  and  consequent  augmentation  of  his  devises  and 
bequests  he  was  likewise  referring  to  all  the  persons  on 
whom  he  had  bestowed  any  share  of  his  property. 

I  dispose,  therefore,  of  the  question  presented  to  me  in 
this  summons  thus: 

I  decide  that  Margaret  Hueston  and  her  daughter 
Sarah  Hueston,  are  entitled  to  participate  in  the  residue 
and  come  within  the  class  of  residuary  l^atees  named  in 
the  will. 

The  summons  asks  me  to  decide  what  amount  each  is 
entitled  to — this,  of  course,  I  cannot  do  specifically,  but 
I  can  state  the  proportions  in  which  I  consider  the  testa- 
tor intended  that  the  residue  should  be  disposed  of.  Very 
little  argument  waa  made  on  this  point,  but  I  think  that 
the  will  is  emphatic  on  this  point,  and  that  by  its  plain 
words  the  devisees  and  legatees  are  to  take  share  and  share 
alike. 

The  costs  of  this  proceeding  will  be  payable  out  of  the 
estate. 


ChISIIOLM  ET  AL.  V.   ScilROEDER  ET  AL. 
Before  Thompson,  J. 

A  deed  of  real  estate  for  valuable  considrration  was  given  to  a  pur^ 
chaser  by  a  person  of  very  weak  mind,  unfit  for  business  which 
required  judgment  and  discretion.  The  amount  of  the  actual  con- 
sideration was  considerai)ly  less  than  the  value  of  the  property,  and 
there  was  evidence  that  the  bargain  was  an  exceedingly  improvi- 
dent one  for  the  grantor. 

Held^  that  the  deed  should  be  set  aside. 

Hugh  Mackenzie  for  plaintiff. 
Lawrence,  Q.  C,  for  defendant. 

The  material  facts  sufficiently  appe^ir  in  the  judgment. 
Decfded:  April  8th,  1885.     Thompson,  J.: 

This  cjis'^  is  one  which  could  have  been  disposed  of 
with  more  satisfaction  to  myself  if  I  had  heard  the  testi- 
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Tnony  and  had  had  the  assistance  of  a  jury,  but  I  do  not 
feel  sufficient  doubt  on  any  part  of  it  to  justify  me  in  put- 
ting the  parties  to  that  expense  now. 

The  evidence  leaves  no  doubt  on  my  mind  at  all  that 
Hugh  Chisholm,  (one  of  the  plaintiffs),  is  a  person  of 
very  weak  mind,  unfit  for  any  business  transaction  which 
requires  judgment  and  discretion,  and  so  easily  imposed 
upon  as  to  make  him  a  tempting  subject  for  those  who 
desire  amusement  or  profit  from  such  infirmities  as  are 
made  apparent  in  his  conduct  and  manner.  The  testimony 
for  the  defence,  and  the  strange  bargain  which  he  made, 
in  dealing  with  the  property  which  is  the  subject  of  this 
suit,  would  have  convinced  me  of  this,  even  if  there  had 
been  nothing  on  the  subject  from  the  witnesses  called  for 
the  plaintiffs'  behalf.  The  other  plaintiff  is  an  aged 
woman,  mother  of  Hugh,  possessing  very  limited  educa- 
tion, unacquainted  with  business  and  much  under  Hugh's 
control,  if  a  man  like  him  can  be  spoken  of  as  having 
control,  because  she  is  wholly  dependent  on  him  for  sup- 
port. 

The  husband  of  the  plaintiff,  Margaret  Chisholm — 
(and  the  father  of  Hugh) — ^before  his  death  made  a  deed 
of  his  real  estate  in  Truro  to  Hugh,  but  Margaret  did 
not  sign  it  Hugh,  therefore,  had  the  fee  simple  and  his 
mother  the  right  to  dower.  They  occupied  the  dwelling, 
in  company  with  a  female  servant,  Esther  Graham,  who 
is  one  of  the  defendants,  and  is  charged  with  aiding  the 
other  defendants  in  their  efforts  to  get  the  property.  Hugh 
drew  $24  a  year  for  a  butcher's  shop  which  was  on  the  lot. 

What  the  value  of  the  property  is,  it  is  very  hard  to 
say.  The  testimony  is  most  conflicting,  but  on  that  point 
also  I  have  come  to  a  conclusion  adverse  to  the  defendants, 
because  I  believe  that  the  price  for  which  they  obtained 
it  from  the  plaintiffs  was  considerably  less  than  its  value. 
(The  learned  judge  here  cx>mment8  on   the  evidence  as 
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to  the  value  of  the  ]:roperty,  and  then  continues  as 
follows)  : 

So  much  for  the  eyidence  as  to  value,  leading  me  to 
the  conclusion  that  the  property  was  worth,  and  oould 
have  been  sold  for  $700  or  $800. 

What,  then,  was  the  price  at  which  the  plaintiffs  were 
induced  to  part  with  it?  Nominally — that  is,  in  the  deed, 
$500,  but  really  much  *  less.  Schroeder  says  he  only 
agreed  to  pay  $450,  and,  accordingly,  when  he  paid  the 
only  sum  which  he  did  nay — $100 — he  took  a  receipt  for 
$150.  lie  understood  that  the  other  $50  was  to  be  allowed 
for  repairs,  (which,  of  course,  would  be  giving  the  pur- 
chasers $50  to  spend  on  their  own  property — or  to  put  it 
in*  the  correct  way,  would  be  really  reducing  the  purchase 
money  to  $450).  This  receipt  was  arranged  for  by  an 
agreement  with  defendant  Boomer,  but  Boomer  corrects 
Schroeder' s  impressions  and  says  the  allowance  was  for 
$12  which  Chisholm  owed  for  taxes  and  $14  for  a 
butcher's  bill  due  his  brother.  It  does  not  appear  why 
Chisholm  could  not  be  allowed  to  pay  his  own  taxes,  or 
that  anybody  else  has  ever  paid  them  for  him — and  it  does 
not  appear  that  there  was  anything  due  for  butcher's  bill, 
or  that  the  brother  has  cancelled  the  alleged  debt.  The 
purchase  was  then  to  be  at  $450,  but  as  only  $100  was 
paid  down,  and  three  years  given  for  the  balance,  at  instal- 
ments each  year,  without  interest,  (as  it  appears  to  me 
from  what  all  the  parties  to  the  transaction,  excepting 
Boomer,  say  about  it),  the  property  would  cost  the 
defendants  really  only  a  little  over  $400.  The  rent  from 
the  butcher's  shop  alone  would  pay  them  six  per  cent, 
interest  on  that  amount. 

I  pass  now  to  a  review  of  the  various  features  of  the 
bargain — other  than  the  price,  to  see  how  they  sustain  the 
charges  made  in  the  bill. 

First,  then,  is  the  strange  circimistance,  showing  the 
bargain  to  have  been  exceedingly  improvident,  to  say  the 
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least  of  it,  that  while  only  $100  of  the  purchase  money 
was  paid,  and  three  years  given  for  the  balance,  by  instal- 
ments, there  was  no  security  whatever  taken  for  the 
balance — ^no  mortgage,  no  note,  no  memorandum.  Defend- 
ant JiAaxaon  Boomer  says  diat  the  annual  instalments  were 
to  be  equal.  I  may  be  doing  this  witness  an  injustice, 
but  each  time  I  have  read  his  deposition  I  have  been 
obliged  to  say  that  I  do  not  believe  his  evidence.  No  one 
else  agrees  with  him  that  there  was  any  stipulation  as  to 
how  much  was  to  be  paid  in  each  year.  Practically,  then, 
the  plaintiffs  are  without  redress  as  to  the  balance,  imtil 
the  expiration  of  the  three  years — an  unsatisfactory  out- 
look at  best,  but  especially  so  when  one  sees  that  there  is 
then  no  security — ^no  contract  even,  excepting  a  verbal 
one,  and  the  defendants'  means  seem  to  be  such  that  they 
need  not  pay  then  unless  they  please. 

Second,  as  regards  Margaret  Chisholm,  there  was  not 
a  oent  paid  or  promised  for  the  right  which  she  was  con- 
veying. She  seems  to  have  been  regarded  as  a  machine 
for  signing  a  deed.  No  one,  but  the  solicitors,  seems  to 
have  foreseen,  down  to  the  clasing  of  the  transaction,  that 
she  would  have  to  sign — then  she  was  told  that  the  pa})er 
was  a  deed  of  the  property  and  that  she  had  to  sign  it, 
and  her  mark  was  made  without  even  the  formality  of 
allowing  her  to  read  the  document,  or  of  having  it  read  to 
her.  All  that  can  be  said  for  the  defendants,  as  to  this 
part  of  the  case,  is  that  Mrs.  Chisholm  was  willing  to  carry 
out  anything  which  her  son  Ilu^h  desired.  No  dmibt  she 
was  so — ^her  position  in  life  made  her  perfectly  helpless, 
and  the  only  persons  with  whom  she  could  have  advised 
were  her  other  son,  Peter,  who  was  trying  to  get  the 
property  for  himself,  apparently,  without  paying  for  it, 
and  the  servant  Esther — who  was  in  the  interest  of  the 
enemy,  for  she  was  about  to  become  the  wife  of  the  defend- 
ant Boomer,  who  was  the  most  active  and  one  of  the  most 
interested  in  completing  the  bargain.     The  old  lady  so 
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little  realized  the  position  to  which  her  compliance 
reduced  her,  or  was  so  helpless  as  to  what  should  become 
of  her,  that  she  continued  for  a  long  time  to  li^e  in  the 
house,  seemingly  unconscious  that  she  had  lost  the  right 
to  do  so,  and  imaware  by  what  process  her  former  servant 
had  become  its  mistress. 

Third. — The  most  striking  impropriety  was  committed 
by  the  defendants  of  having  the  transfer  effected  by  their 
own  solicitors.  The  only  advantage  which  Chisholm  had  ^ 
from  professional  assistance  w^as  the  privilege  of  paying 
for  the  deed  which  was  to  deprive  him  and  his  mother  of 
their  property,  and  which  the  defendants  had  ordered  to 
be  prepared.  I  do  not  say  this  by  way  of  reproach  against 
the  solicitors — ^they  seem  to  have  had  no  suspicion  of  the 
unfairness  of  the  transaction,  and  they  simply  attended 
to  the  conveyancing  which  they  were  employed  to  do.  I 
am  merely  stating  the  facts  which  resulted.  If  the  plain- 
tiffs had  had  a  solicitor  they  would  at  least  have  had  some 
security  for  the  unpaid  portion  of  the  purchase  money, 
and  some  definite  arrangement  with  regard  to  the  amount 
of  the  annual  instalments  and  as  to  the  matter  of  interest 
The  assistance  of  a  solicitor  might  have  supplied  the 
caution  which  the  plaintiffs  so  much  needed  as  to  the 
whole  affair.  Perhaps  it  is  not  carrying  the  argument  too 
far  to  say  that  Chisholm  would  be  the  less  likely  to  be 
cautious  and  suspicious  on  account  of  the  solicitors'  repu- 
tation for  integrity. 

The  course  w^hich  the  transaction  took  was  this: 
The  plaintiff,  Hugh  Chisholm,  had  got  into  debt  and 
applied  to  Johnston  Boomer  for  the  loan  of  money.  The 
application  was  unsuccessful.  Boomer  had  no  money  to 
lend  him  and,  from  the  financial  position  which  he  admits 
he  was  in,  could  have  had  no  credit,  but  four  or  five  days 
after  this  he  offered  $450  for  the  proj^erty.  The  evening 
before  the  deed  was  made  Chisholm  accepted  the  offer. 
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Chisholm  that  day  told  his  mother — the  other  plaintiff, 
that  he  was  going  to  sell  for  $500,  which  was  not  the  case. 
Boomer  advised  Chisholm,  so  the  latter  says,  not  to 
consult  his  brother  Peter,  who  appears  to  have  been  the 
only  adviser  that  Hugh  and  his  mother  had  as  to  their 
affairs,  and  accordingly  the  deed  was  made  next  day  at 
the  office  of  the  solicitors  of  the  purchasers.  Mr.  McClure, 
one  of  the  firm  of  solicitors  engaged  for  the  purchasers, 
took  the  deed,  along  with  Hugh,  for  Mrs.  Chisholm  to 
sign.  Esther  Graham,  the  servant,  told  him  that  Mrs. 
Chisholm  did  not  know  that  she  had  to  sign,  and  Mrs. 
Chisholm  was  brought  in  and  told  that  she  had  to  sign, 
and  that  it  was  a  deed  of  her  interest  in  the  property,  and 
she  so  far  complied  as  to  tell  Mr.  McClure  to  sign  her 
name,  which  he  did.  The  deed  was  then  taken  off  and 
recorded  without  the  plaintiffs  consulting  anybody,  or 
having  any  time  for  reflection,  even  if  time  would  have 
been  of  any  service  to  people  tlike  them.  The  very  lai^e 
proportion  of  unpaid  purchase  money  is  unsecured  and 
very  insecure,  the  agreement  as  to  how  and  when  it  is  to  be 
paid  is  not  made  with  any  kind  of  certainty  whatever. 
Boomer  was  given  a  bonus  for  his  trouble  by  Schroeder, 
the  defendant,  who  took  the  conveyance  to  himself,  and 
Boomer  married  Esther  Graham,  the  servant,  and  went, 
with  her,  into  possession  of  the  property,  leaving  the  plain- 
tiffs homeless,  destitute  of  property,  with  only  $100  in 
money  and  very  doubtful  rights  as  to  the  balance.  Schroe- 
der immediately  made  application  to  have  a  larger  sum 
than  he  had  given  for  the  whole  property  insured  on  the 
buildings.  There  is  a  clumsy  attempt  to  explain  this  by 
saying  that  improvements  were  intended,  but  the  buildings 
on  which  he  wanted  the  insurance  effected  were  the  build- 
ings as  they  then  were — repairs  not  made  could  not  be 
insured,  and  so  far  from  its  being  Scliroeder's  view  that 
the  insurance  should  not  be  made  until  they  were  effected, 
lie  w«8  in  such  a  hurry  to  ge  the  insurance  that  his  haste 
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made  the  agent  suspicious,  and  was  probably  one  of  the 
causes  that  led  to  the  risk  being  declined. 

The  evidence  of  Esther  Graham  is  highly  incredible. 
She  would  make  it  appear  that  the  plaintiffs  talked  over 
the  contemplated  sale  for  two  weeks  before  it  was  made, 
and  were  quite  agreed  on  it,  that  McClure  explained  the 
deed  "all  through,"  that  Mrs.  Chisholm  knew  she  was 
selling  for  $500  and  was  quite  willing,  yet  her  husband 
shows  that  no  sale  was  contemplated  down  to  four  or  five 
days  before  the  deed.  McClure  and  her  husband  com- 
pletely contradicted  her  as  to  what  took  place  at  the  house. 
She  herself  declared  when  tliey  came  to  get  the  old  lady 
to  sign  that  the  old  lady  did  not  know  she  had  to  sign, 
and,  finally,  the  sale,  as  I  have  shown,  was  not  for  $500, 
but  for  mucli  less.  Johnston  Boomer  showed  very  little 
confidence  in  the  good  faith  of  the  transaction  after  it  was 
completed,  for  when  it  began  to  be  talked  about  he  said 
several  times  that  if  guardians  were  appointed  to  take 
the  property  on  behalf  of  plaintiffs  he  would  be  willing 
they  should  get  it  back.  He  admits  he  thought  the  prop- 
erty was  w^orth  $200  more  than  the  price. 

I  attach  very  little  importance  to  the  expressions  which 
Hugh  Chisholm  is  said  to  have  used  in  reference  to  the 
transaction  after  it  was  completed,  or  to  the  inactivity  of 
both  plaintiffs  with  regard  to  the  suit.  They  certainly 
recognize  these  proceedings  as  brought  for  them,  and  have 
adopted  them,  if  they  did  not  expressly  instruct  them  to 
be  taken  at  first,  and  the  expressions  of  Hugh,  in  defence 
of  the  sale,  were  probably  att^nnpts  to  excuse  himself  from 
reproach,  and  were  just  w4iat  might  have  been  exj^ected 
from  a  person  who  was  incapable  of  protecting  himself 
and  his  mother  from  imposition,  or  even  of  imderstanding 
the  folly  and  improvidence  of  what  had  been  done. 

My  view  of  the  authorities  bearing  on  this  case  can 
be  best  expressed  by  a  citation  of  three  or  four  of  the 
decisions. 
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White  V.  Small,  2  Chan.  Cas.  103,  was  a  case  of 
voluntary  conveyance,  it  is  true,  but  it  was  set  aside, 
although  there  was  no  proof  of  the  alleged  lunacy  of  the 
grantor — "she  was  weak  of  understanding,  she  could  read, 
and  had  taught  a  child  to  read."  She  so  far  showed  a 
comprehension  of  what  she  had  done  that  two  days  after 
the  deed,  she  said  she  had  made  it  "to  the  end  that  the 
defendant  shoidd  have  the  land." 

In  Frees  v.  Lake,  L.  R  6,  Ch.  645,  the  principle  laid 
down  was  that  in  such  a  case  as  that  of  a  grantor  in 
humble  circumstances,  without  any  legal  advice,  making 
a  conveyance  to  a  solicitor  and  mortgagee,  the  onus  of 
justifying  the  transaction  and  showing  that  it  was  a  right 
and  fair  transaction  is  thrown  on  the  grantee.  I  think 
that  that  onus  has  not  been  successfully  borne  by  the 
defendants  in  this  case.  Edwards  v.  Burt,  2  DeG.  M.  & 
G.  55,  is  an  instance  of  the  application  of  the  same  nile. 

In  Evans  i\  LleweUin,  1  Cox  33.*5,  a  deed  was  set  aside 
as  improvidently  obtained,  being  obtained  for  an  inade- 
quate consideration  from  persons  in  low  circumstances  and 
unapprised  of  their  right  until  the  time  of  the  transaction, 
though  no  misrepresentation  or  actual  fraud  appeared  to 
have  been  made  use  of. 

In  Jones  v.  RicJcetts,  31  Beavan,  130,  a  purchase  of  a 
reversionary  interest  for  £200  was  set  aside  on  the  sole 
groimd  that  the  purchaser  had  paid  £38  less  than  its  real 
value. 

In  Clark  v.  Malpas,  4  DeG.  F.  &  J.  401,  the  facts  were 
so  much  like  those  in  the  present  case  that  the  judgment 
of  L.  J.  Knight  Bruce  expresses  nearly  all  that  I  need  say 
here.     He  said : 

"The  seller  was  a  man  in  humble  life,  imperfectly 
educated  and  unable  of  himself  to  judge  of  the  precautions 
to  be  taken  in  selling  or  of  the  mode  of  sale,  or  of  the  mcxle 
of  securing  the  price  which  was  not  at  once  paid  do\\Ti. 
He  was  helpless  in  the  matter,  without  advice,  without 
protection.     Now  in  the   transactions    only    one    solicitor 
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was  employed,  and  though  the  evidence  may  be  conflicting, 
I  am  perfectly  satisfied,  without  meaning  any  reflections 
on  Mr.  Cooper,  that  if  Mr.  Cooper  was  not  the  solicitor 
of  the  purchaser  alone  in  the  matter,  he  was  more  the 
solicitor  of  the  purchaser  than  of  the  seller.  The  bargain 
was  not  an  ordinary  one." 

(The  seller  was  to  convey  the  property  at  once  in  con- 
sideration of  a  weekly  amount  for  his  life  and  a  dwelling 
to  be  provided  for  him  and  £100  to  be  paid  after  his 
death.) 

'*The  seller  was  made  to  convey  absolutely  at  once, 
without  taking  any  security  for  the  annuity,  for  the  dwell- 
ing house  or  for  the  £100.  *  *  *  For  the  annuity 
he  had  only  the  personal  liability  of  the  purchaser,  prob- 
ably a  substantial  person,  but  who  might  die  at  any 
moment  or  fall  into  adverse  circumstances.  He  might 
sell  the  property  and  then  fail  or  die,  and  from  what 
source  was  the  annuity  then  to  come  ?''*'**  So  that 
not  only  was  there  completion  at  an  undervalue,  which 
alone  might  be  nothing,  but  there  was  completion  under 
circumstances  of  gross  imprudence,  on  terms  on  which  the 
seller  ought  not  to  have  been  allowed  to  complete.  It  does 
not  appear  that  Cooper  called  attention  to  any  of  these 
considerations.  *  *  *  If  the  seller  had  been  bred  to 
the  law,  if  he  had  had  the  advantages  of  education,  the 
case  might  have  stood  differently.  But  he  was  a  man  who 
could  read  only  with  difficulty,  also  could  write  only  his 
name  *  *  *  a  person  in  a  humble  station  of  life. 
*  *  *  I  agree  with  the  Master  of  the  Rolls  under  all 
the  circumstances  that  this  transaction  cannot  stand,  that 
it  wants  almost  every  element  of  a  transaction  that  can 
stand." 

The  conclusion  that  I  have  come  to  is  that  the  convey- 
ance to  Schroeder  should  be  set  aside.  That  conveyance 
can  stand  as  a  security  for  the  payment  made  to  Chisholm 
and  interest  thereon  at  six  per  cent,  per  annum,  and  when 
those  sums  are  repaid,  the  defendant  Schroeder  will  be 
decreed  to  convey  the  property  to  a  guardian  or  guardians 
(whom  I  will  appoint  on  due  application  and  after  proper 
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enquiry),  of  the  two  plaintiffs.     The  decree  will  be  with 
coste  as  against  the  defendant  Schroeder. 

As  to  the  other  defendants,  no  relief  is  necessary  (so 
far  as  I  now  see),  and  if  none  appears  to  be  necessary  in 
the  framing  or  carrj'ing  out  of  the  decree,  I  will  dismiss 
the  bill  as  to  them,  but  I  cannot  allow  them  costs,  as  I 
cannot  relieve  them  from  the  charge  of  having  been  active 
participants  in  the  transaction  which  is  thus  set  aside. 


John  F.  Wolfe  v.  ILvrt  et  al. 
Before  Thompson,  J. 

•M.  the  owner  of  a  ship,  being-  indebted  to  plaintifT,  became  entitled  to 
receive  from  an  insurance  company  a  sum  of  money.  On  being 
pressed  for  psiyment  of  the  debt  due  to  plaintiff,  M.  intimated  that  all 
he  could  give  was  the  insurance  money  on  the  ship,  and  being  then 
n  Boston  he  gave  plaintiff  a  draft  dated  January  6th,  1883,  00  the 
insurance  company.  Notice  of  this,  as  being  an  assignment  of  the 
insurance  money  was  given  to  the  insurance  company  on  January 
27tli,  1883.  Afterwards  M.  executed  a  formal  assignment  of  the 
policy  and  of  the  other  property  to  defendant  B.  another  creditor, 
Af.  at  or  before  the  time  of  giving  this  assignment  informed  B.  that 
he  intended  plaintifTto  be  paid  out  of  the  insurance  money. 

-Held,  that  the  whole  transaction  between  the  parties, — the  oral  agree- 
ment between  M.  and  plaintiff,  and  the  notice  of  it  to  the  insurance 
company  and  to  B.  made  the  case  not  a  case  of  a  mere  bill  of 
exchange  as  an  ordinary  mercantile  transaction,  but  constituted  a 
valid  equitable  assignment  which  the  bill  of  exchange  was  given  to 
effectuate. 

JteUt  also,  that  the  fact  that  the  insurance  money  was  not  payable  at 
the  time  of  this  assignment  could  not  affect  the  right  of  the  assignee. 

Borden,  Q.  C,  for  plaintiff. 

Drysdale  for  defendant  Bowlby. 

Decided  :  April  28th,  1885.     Thompson,  J. : 

John  Meniac,  owner  of  the  ship  "W.  H.  Latimer/' 
insured  her  with  the  Atlantic  Marine  Insurance  Associa- 
tion for  $2,000.  During  the  currency  of  the  policy  a  loss 
occurred,  which  has  been  adjusted  by  the  underwriters  at 
$400,  which  9um  they,  (being  defendants),  are  willing  to 

pay. 

2 — N.  S.  R.   40. 
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Shortly  after  the  loss  the  plaintiff  insisted  on  Meni  Re- 
paying him  a  large  liability,  ($1,400  and  upwards),  which 
had  been  due  for  years,  and  after  some  legal  proceedings 
had  been  taken  there  were  negotiations  in  which  Maniac 
inl  imated  that  all  he  could  give  was  the  insurance  money 
on  the  "W.  H.  Latimer,"  and,  being  then  in  Boston,  he 
gave  plaintiff  a  draft,  on  6th  of  January,  1883,  in  these 
words : 

$700.00  Boston,  Janmry  6th,  188S, 

Three  days  after  sight  pay  to  the  order  of  John  F. 
Wolfe  seven  hundred  dollars,  value  received,  which  charge 
to  the  account  of  John  Meniac/' 

*'To  the  Atlantic  Marine  Insurance  Association." 

The  insurance  money  payable  under  this  policy  was 
the  only  fund  on  which  Meniac  had  a  right  to  make  such 
draft  or  intended  to  make  it.  Notice  of  this,  as  being  an 
assignment  of  the  money  payable  under  the  policy,  was 
given  to  the  undenvriters  27th  Januarj^,  1883. 

Afterwards  Meniac  executed  a  formal  assignment  of 
the  policy  and  other  property  to  defendant  Bowlby,  to 
whom  he  was  likewise  indebted.  The  date  of  this  was 
23rd  January,  1883,  but  it  was  not  executed  until  some 
time  after  that,  ileniac  informed  Bowlby  at  or  before 
tlie  time  of  giving  this  assignment  that  he  intended  plain- 
tiff to  be  paid  out  of  the  insurance  money. 

Bowlby  holds  the  assignment  of  the  policy  in  truBt 
for  ^loniac  to  the  extent  of  twenty-five  sixtieths. 

This  circumstance  would,  in  my  opinion,  entitle 
plaintiff  to  a  decree  for  at  least  $142.76 — the  portion  of 
this  policy  money  which  Bowlby  would  be  obliged  to  pay 
to  Meniac  if  he  collected  it  imder  his  assignment 

But  I  think  that  the  plaintiff  is  entitled  to  a  decree 
in  his  favor  as  to  the  whole  sum.  I  have  examined  the 
authorities  cited  and  many  others.  The  principle  relied 
on  by  Bowlby's  cf)unsel,  that  a  mere  bill  of  exchange,  not 


Digitized  by 


Google 


JOHN  F.    WOLFE  V.    HART   ET  AL.  19 

made  payable  out  of  a  particular  fund,  will  not  operate 
as  an  equitable  assignment,  is  abundantly  sustained.  The 
bill  of  exchange,  which  is  a  mere  mercantile  instrument 
in  its  origin,  must  remain  a  mere  mercantile  instrument 
and  cannot  be  treated  as  conveying — even  equitably — the 
funds  which  are  required  to  pay  it.  But  I  am  to  look, 
not  only  at  the  instrument  itself,  but  at  the  whole  trans- 
action between  the  parties — even  the  oral  agreement,  to 
see  what  they  intended  and  what  they  did.  Here  there 
was  a  plain  and  distinct  oral  agreement  between  Meniac 
and  plaintiff,  that  the  insurance  moneys  should  l)e  assigned 
to  him.  There  was  notice  of  this  to  the  Association  and 
notice  of  it  to  Bowlby  when  he  took  his  assignment.  The 
notice  to  the  latter  was  while  he  was  in  Boston,  and  after 
his  return  to  Xova  Scotia  he  wrote  asking  to  have  the 
assignment  executed  and  sent  on,  so  that  the  notice  must 
have  preceded  the  assignment.  Thf se  facts  make  the  c^ae 
not  the  case  of  a  mere  bill  of  exchange — the  bill  of 
exchange  was  given  to  effectuate  the  oral  agreement,  which 
was  of  itself  a  valid  equitable  assigimient,  and  the  bill  of 
exchange  was  given  to  make  that  agreement  and  assign- 
ment effectual.  It  was  not  the  case  of  a  mere  mercantile 
transaction — it  was  an  agreement  which  Meniac  could 
have  been  held  to,  and  which  Bovvlbv  must  be  hold  t(^>, 
because  he  has  no  greater  rights  than  ^Meniac  had  at  the 
time  of  the  second  ass igmnent. 

BodicJc  V.  Oandell  1  DeG.  :McN.  &  G.  703,  where  the 
want  of  such  circuniBtances  as  exist  here  was  held  to  defeat 
the  equitable  assignment  Gumell  v.  Gardiner,  4  Giff. 
626;  Riccard  v.  Prichard,  1  K.  &  J.  277;  Bromley  v. 
Branton,  L.  R.  6  Eq.  275,  and  the  numerous  authorities 
and  cases  cited  by  Mr.  Moak  in  his  note  at  p.  69  of  Vol. 
7  of  "English  Reports." 

Some  stress  appeared  to  be  laid  on  the  fact  that  the 
insurance  money  was  not  payable  at  the  time  of  the  assign- 
ment, but  I  cannot  see  how  that  affects  the  right  of  the 
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assignee.     See  the  observations  of  Lord  Selbome  in  Addi- 
son V.  Cox,  L.  R.  8,  Ch.  76,  at  p.  79. 

I  attach 'no  importance  to  the  fact  that  the  assignment 
is  said  by  the  bill  to  have  been  in  writing.  That  was  an 
unnecessary  allegation  in  the  direction  of  setting  out  evi- 
dence. In  one  sense  it  may  have  been  justified,  as  it  may 
be  said  that  the  other  circumstances  connected  with  the 
transfer  are  to  be  looked  at  merely  to  see  the  intention  of 
the  parties.  The  bill  may  be  amended  in  that  particular 
if  plaintiff's  counsel  desires. 

Another  point  was  taken  on  behalf  of  defendant 
Bowlby  which  seems  to  me  to  be  quite  irrelevant  to  his 
case.  It  is  that  while  the  underwriters  are  sued,  two  of 
them  are  dead,  and  their  personal  representatives  should 
be  joined.  At  most  this  would  be  a  matter  of  amendment, 
but  I  think  Bowlby  cannot  raise  the  point.  The  imder- 
writers  sued  might  have  complained  that  some  persons 
who  are  bound  to  share  the  liability  with  them  had  not 
been  joined,  but  I  cannot  see  that  Bowlby  is  aggrieved, 
because  those  underwriters  who  have  been  sued  are  willing 
to  bear  the  burden  of  the  suit  ^\'^thout  assistance. 

Costs  reserved. 


Pitman  v.  I^ickerson. 

Before  RiTCHiF,  J. 

The  rig-ht  to  build  a  house  on  another  man's  land  is  not  an  incorporeal 
hereditament.  Such  a  right  is  a  mark  of  title  and  of  exclusive 
enjoyment  and  is  not  an  easement  or  Pfofit  a  prendre^ 

The  right  to  put  boats,  nets,  &c.,  on  shore  -and  to  use  the  property  as 
a  fishing  station  is  not  an  easement,  and,  if  a,  profit  a  prendre ^  is  per» 
sonal  only  and  not  transferable. 

This  action  was  tried  at  Tusket,  Yarmouth  County, 
in  September,  1891,  by  Ritchie,  J.,  without  a  juiy.  The 
material  facts  sufficiently  appear  in  the  jud^fment. 

Coming  and  Chipman  for  plaintiff. 

Pelton,  Q.  C,  for  defendant. 
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Decided:  October  24th,  1891.     Ritchie,  J.: 

The  plaintiffs  title  from  the  CroA^Ti  to  the  Island  upon 
which  the  trespasses  were  committed  was  proved,  and  the 
only  question  was  whether  or  not  the  defendants  had 
justified  the  acts  of  trespass  according  to  their  pleadings. 

It  was  proved  that  a  number  of  people  had  for  many 
years  been  in  the  habit  of  comiiuG:  to  the  Island  in  question 
to  fish  during  a  certain  season  of  the  year,  viz.,  from  July 
to  October,  and  among  tliese  were  the  defendant  John 
G.  Nickerson  and  his  two  brothers.  All  these  j^ersons 
lived  on  the  Island  during  that  period  in  temporary  erec- 
tions, and  placed  their  boats  and  nets  on  the  land  above 
high  water  mark;  they  also  dug  a  well  for  their  use  and 
erected  a  breakwater  on  the  beach,  which  was  afterwards 
carried  away.  The  defendant  John  G.  Xickerson  and 
his  brothers  built  a  small  house  on  the  Island  sixteen, 
years  ago,  which  they  occupied  when  there.  John  G. 
Nickerson  stopped  coming  to  the  Island  seven  years  ago, 
until  this  year,  but  he  says  this  house  was  always  occupied 
during  the  fishing  season  by  other  persons  with  his  autlior- 
ity.  The  plaintiffs  and  those  under  whom  they  claim 
have  always  used  the  Island  as  a  pasture  and  kept  things 
there  winter  and  summer.  In  1886,  and  every  year 
since,  the  plaintiffs,  or  some  of  them,  carried  on  a  lobster 
fishery  on  this  Island,  from  the  first  of  April  until  the  end 
of  June,  and  used  and  occupied  the  building  erected  by 
defendant  and  his  brothers,  to  which  they  made  an  addi- 
tion. The  trespasses  were  committed  during  the  months 
of  March,  April  and  May  last,  and  it  was  admitte^l  by 
defendant  Nickerson  that  neither  he  nor  his  brothers  had 
ever  fished  from  the  Island  on  any  previous  year  before 
July.  The  right  of  the  public  to  fish  in  the  surroimding 
waters  and  to  use  the  beach  between  high  and  low  water 
mark  was  not  questioned,  and  the  defendant's  evidence 
in  relation  to  the  erection  of  the  wharf  has,  in  my  opinion, 
no  bearing  on  the  questions  in  dispute. 
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It  is  clear  that  the  defendants  obtained  no  title  by 
adverse  possession,  as  it  was  not  exclusive  or  continuous, 
and  I  think  that  destroys  any  claim  in  respect  of  the 
building,  for,  in  my  opinion,  the  right  to  build  a  house 
on  another  man's  land  is  not  an  incorporeal  hereditament. 
In  an  action  very  like  the  present,  where  the  defendant 
claimed  his  right  by  prescription  to  occupy  a  building  on 
another  man's  land  in  connection  with  a  right  of  fishing, 
the  Supreme  Court  of  New  York  held  that  a  right  to  fish 
on  any  watei*  gave  no  power  over  the  land,  nor  would 
prescription  in  any  case  give  a  right  to  erect  a  building 
on  another's  land,  which  was  a  mark  of  title  and  of  exclu- 
sive enjoyment  and  could  not  be  acquired  by  prescription. 
(See  CortehjGu  v.  Yan  Bnindf,  2  Johnson,  357.) 

The  rights  claimed  of  putting  boats,  nets,  &X5.,  on  the 
shore  and  using  the  property  as  a  fishing  station  is  not 
an  easement,  to  create  which  requires  a  dominant  as  well 
as  a  servient  tenement,  and  in  this  case  no  dominant 
tenement  existvS. 

If  it  is  a  '^ profit  a  prendix  in  gross,"  it  seems  very 
questionable  whether  it  can  be  prescribed  for  under  tlie 
Act,  (See  Shutfleworth  v.  LeFleming,  19  C.  B.  N.  S. 
687),  but  even  if  it  can,  the  evidence  is  not  sufficient,  for 
such  a  right  is  personal  only,  and  not  transferable,  w^as 
abandoned  for  six  years,  and  when  exercised  was  at  a 
different  season  and  for  a  different  purpose  than  the  right 
now  claimed. 

The  defendants  also  contended  that  the  plaintiff  and 
those  under  whom  he  claimed  having  acquieiyced  in  the 
exi>enditure  of  money  by  the  defendant  Nickerson  and  his 
brothers  in  the  erection  of  the^  building,  should  now  in 
acx'ordance  with  the  rule  prevailing  in  Equity  be  prevented 
from  asserting  their  legal  rights.  But,  in  my  opinion,  this 
case  is  not  within  the  rule.  The  expenditure  was  small, 
the  violation  of  the  ri^lit  temporary,  and  the  injury 
trifling;  besides  this,  the  plaintiffs  were,  for  the  greater 
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part  of  the  year,  in  occupation  of  the  house,  and  had 
property  stored  there  when  the  trespasses  were  committed. 
Judgment  will  be  entered  for  the  plaintiffs  for  $5 
<lamages  and  costs  and  an  injunction  granted  as  prayed 
for. 

Note— See  Mcintosh  v.  Leckie  (1906),  42  C.  L.  J.  760. 


Joseph  Starr  et  al.  v.   Merkel  et  al. 

Before  Mbagher,  J. 

A  testator  directed  a  certain  investment,  after  the  death  of  his  son, — 
**  to  be  appropiated  for  the  benefit  of  his  wife  and  child  or  children." 

Htld^  that  it  being*  a  gift  that  was  not  immediate,  a  second  wife  and 
also  all  the  children  coming  into  existence  before  the  period  of  dis- 
tribution were  entitled  to  share  in  the  bequest,  as  well  as  the 
children  living  at  testator's  death. 

A  testator,  having  a  policy  of  life  insurance  which  was  made  payable  to 
his  executors,  subsequently  executed  a  declaration  endorsed  on  the 
policy,  which  stated  that  all  advantages  to  arise  from  said  policy 
should  accrue  for  the  benefit  of  all  his  children,  the  policy  to  be  held 
\\\  trust  for  said  children,  who  were  to  share  equally.  The  children 
of  the  first  wife  claimed  the  whole  fund,  to  the  exclusion  of  the 
children  of  the  second  wife. 

Held^  that  such  a  gift  was,  in  effect,  immediate,  the  right  to  the  fruits 
of  the  policy  vesting  in  the  trustees  at  the  moment  of  its  delivery  to 
him  in  trust,  and  the  gift,  being  then  complete,  both  as  to  the  settlor 
and  the  children  of  the  settlor  then  in  existence,  vested  in  such 
children  exclusively. 

Ncwcombe,  Q.  C,  for  plaintiffs. 
Henry,  Q.  C,  for  Grace  Merkel  et  al. 
Ross,  Q.  C,  for  Margaret  Merkel  et  al. 

Decidkd:  August  10,  1891.     Meagher,  J.: 

Thei  main  object  of  this  suit  is  to  obtain  a  declaration 
as  to  the  tru6  intent  and  meaning  of  those  clauses  of  the 
will  of  the  late  James  W.  Merkel,  which  relate  to  the  wife 
and  children  of  his  son,  the  late"  Hev,  Andrew  DeBlois 
Merkel. 

The  testator  died  about  the  22nd  of  Septpm])er,  1872, 
and  his  widow  died  the  follo^v^ng  March.   His  son  Andrew 
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married  Efessie  Piers  in  1869,  and  two  of  the  defendants^ 
viz.,  Grace  and  Laura,  were  born  before  testator  s  death. 
Cyril  D.  Merkel,  the  remaining  child  of  that  marriage^ 
was  not  born  until  April,  1876.  The  motlier  of  the  above 
children  survived  the  testator,  and  died  in  August,  1879. 
In  December,  1883,  Andrew  married  the  defendant,  and 
Margaret  J.  Merkel  (then  Margaret  J.  Thomas)  and  the 
remaining  defendants,  viz.,  Andrew  D.,  James  W.,  and 
Gerald  C.  C.  Merkel,  are  the  issue  of  that  marriage. 

The  following  clauses  of  the  will  are  the. only  onea 
material  in  the  consideration  of  the  question  submitted : 

(14).  Subject  to  the  devises  and  bequests  hereinbe^ 
fore  mentioned  and  the  life  estates  hereby  created  as. 
hereinafter  mentioned,  I  direct  the  residue  and  remainder 
of  my  estate  (after  such  life  estate  shall  be  extinguished) 
and  effects  to  be  divided  by  my  executrix  and  executors 
equally  among  my  children,  share  and  share  alike,  or  their 
representatives  living  at  the  time  of  my  decease.  But  such 
distributions  shall  be  made  in  manner  following,  that  is 
to  say: — The  portion  and  share  of  the  said  residue  ta 
which  my  son  Andrew  is  entitled,  as  also  all  my  other 
bequests  to  him,  shall  be  invested  by  my  executrix  and 
executors  for  the  benefit  of  my  said  son  Andrew,  his  wife 
and  child  or  children,  present  and  future,  the  interest 
arising  from  such  investment  to  be  paid  quarterly  to  my 
said  son  Andrew  during  his  natural  life,  and  after  hia 
deicease  to  be  appropriated  for  the  benefit  of  his  wife  and 
child  or  children. 

(15).  And  in  the  event  of  his  said  wife  outliving  both 
her  huj?band  and  child  or  children,  she  shall  receive  during 
her  natural  life  one-half  of  the  interest  arising  from  the 
said  investment,  but  in  the  event  of  his  said  wife  marrying 
again,  I  direct  that  the  smn  of  Fifty  Pounds  per  annum 
be  paid  to  her  during  her  natural  life  out  of  the  interest 
arising  from  the  aforesaid  investment.  The  residue  of 
such  interest,  together  with  the  principal,  shall  in  such 
case  revert  to  my  estate  and  l)e  divided  in  equal  propor- 
tions among  my  daughters  or  their  representatives. 

(16).  Should  my  said  son  Andrew  survive  his  wife 
and  child  or  children,  in  such  case  the  said  principal  shall 
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remain  invested  and  the  interest  only  shall  be  paid  to  my 
said  son  Andrew,  and  in  the  event  of  my  said  son  Andrew 
dying  and  leaving  neither  wife,  child  or  children  him  sur- 
\nving,  I  direct  that  the  said  principal  sum  so  invested 
shall  revert  to  my  estate  and  be  di\aded  among  my 
daughters  share  and  share  alike,  or  their  representative. 
******* 

(18).  On  the  decease  of  my  said  wife,  I  direct  that 
the  sum  set  apart  to  secure  her  annuity  be  divided  equally 
among  my  said  children  or  their  lawful  heirs.  The  share 
of  my  said  son  Andrew  and  of  my  yoimge^st  daughter,  if 
she  hS  under  the  age  of  twenty-one  years  and  unmarried, 
to  be  invested  as  last  hereinbefore  directed.  And  should 
m  said  daughter  die  imder  the  age  of  twenty-one  yeara 
and  unmarried,  I  dirc<ct  that  her  share  be  equally  divided 
among  my  other  children,  subject  to  the  investment  of 
Andrew's  share  as  hereinbefore  directed. 

It  is  not  at  all  easy  to  determine  with  certainty  the 
meaning  of  a  will  so  unskilfully  drawn  as  the  one  under* 
consideration. 

The  plaintiff,  Joseph  Starr,  is  the  sole  surviving  execu- 
tor and  trustee  of  the  will.  The  rceidue  has  never  been 
divided,  and  Mr.  Starr  being  the  husband  of  one  of  the 
parties  entitled  to  a  third  of  the  residue,  he  very  naturally 
was  reluctant  to  undertake  the  tusk  of  makina;  the  required 
appointment.  His  counsel,  Mr.  Xewcombe,  asked  for  a 
reference  to  a  Master  to  have  the  division  made,  and  the 
counsel  for  both  sets  of  defemdants  having  consented 
thereto  an  order  of  reference  will  be  made  accordingly. 

The  children  of  Andrew's  first  marriage  contend  that 
neither  the  widow  nor  the  children  of  the  second  marriage 
is  entitled  to  any  participation  in  the  share  of  the  residue 
of  the  estate  which  was  directed  by  clause  14  above  quoted^ 
to  be  held  for  Andreiw's  benefit  during  his  lifetime. 

Under  the  provisions  of  the  will  Andrew  has  a  life 
interest  in  one-third  of  the  residue  of  his  father's  estate, 
and  having  regard  to  the  clausee  above  quoted,  it  is  abun- 
dantly clear  that  none  of  Andrew's  children  could  rec»eive 
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or  have  any  benefit  from  that  fund  until  after  his  father's 
•death,  at  which  time,  in  the  language  of  the  will,  it  was 
^^to  be  appropriated  for  the  benefit  of  his  (Andrew's) 
wife  and  child  or  children." 

I  think  it  clear,  taking  these  clauses  as  a  whole,  and 
especially  when  read  in  connection  with  the  rules  of  con- 
st! uction,  to  which  I  shall  presently  advert : — 

1st.  That  the  gift  over  upon  Andrew's  death  was  to 
A  class  composed  of  Andrew's  wife  and  children. 

2nd.  That  the  parties  who  were  to  be  comprised  in 
this  class  could  not  be  ascertained  until  Andrew's  death. 

rSrd.  That  it  was  the  wife  and  children  of  testator's 
son  Andrew — without  reference  to  anv  particular  wife,  or 
any  particular  set  of  children,  who  were  the  objects  of 
testator's  bounty,  and,  therefore,  the  wife  and  children  of 
Andrew  who  survived  him  are  entitled  to  the  benefit  of 
the  residue  in  the  manner  indicated  by  the  will. 

The  general  wish  of  the.  Court  is,  if  it  can,  to  include 
all  children  coming  in  esse  before  a  determinate  share 
becomes  distributable  to  any  one,  and  consequently  whore 
the  total  amount  of  the  gift  is  not  dependent  on  the 
number  of  children  admitted  it  is  a  rule  that  a  de\nse  or 
bequest  of  a  corpus  or  an  aggregate  fimd  to  children  as  a 
-class,  where  the  gift  (as  here)  is  not  immediate,  ve^ts  in 
all  the  children  in  existence  at  the  death  of  the  testator, 
but  so  as  to  open  and  lot  in  children  subsequently  coming 
into  existence  before  the  ])eriod  of  distribution.  Here  the 
subject  of  the  bequest  was  an  aggregate  fund — a  life 
interest  was  carved  out  of  it,  coupled  with  a  gift  over 
to  the  wife  and  children  of  testator's  son  to  whom  the  life 
interest  was  giveni.  The  bequest,  therefore,  so  far  as 
Andrew's  wifc^  and  children  were  concerned,  was  not 
immediate,  and  under  the  rule  as  stated  in.  Jarmaji  on 
Wills,  Vol.  2,  page  157,  the  gift  over  embraces  not  only 
the  objects  living  at  testator's  death,  but  all  who  subse- 
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<jueiitly  come  into  existence  before  the  period  of  distri- 
bution. 

In  Redfield  on  WUls,  Vol.  2,  page  29,  it  is  said : — 

^'But  where  bequests  are  made  to  a  class  as  the  children 
of  a  person  by  name,  it  will  be  construed  in  general,  ajid 
unless  there  is  something  in  the  case  to  indicate  a  differ- 
•ent  purpose,  to  include  children  by  different  marriages." 
Then  another  referriner  to  Critchett  v.  Tayhlin,  1  R.  & 
My.  541,  proceeds:  '*In  this  case  the  devise  was  to  all  the 
children  of  testator's  daughter  not  specially  provided 
for  as  tenants  in  common,  with  a  devise  over  in  case  they 
should  all  die  under  twenty-one  or  marry  without  consent. 
The  first  husband  of  the  daughter  was  living  at  the  date 
of  the  will  and  the  decease  of  the  testator,  and  although 
it  was  thus  plain  the  testator  had  not  in  cont-cmplation 
ti  soccnd  marriage  of  his  daughter,  yet  the  gift  over 
being  only- in  case  she  left  no  issue,  it  was  held  that  the 
■children  of  tlie  second  marriage  should  take  equally  with 
the  first." 

Here,  as  in  the  case  referred  to,  there  is  a  gift  over  to 
testator's  daughters  under  clause  16  above  quoted,  in  the 
•event  of  Andrew,  testator  s  son,  'Vlying  and  leaving  neither 
wife,  child  or  children  him  surviving." 

The  following  cases  very  fully  illustrate  the  rules 
referrel  Xo:— Critchett  v.  Tayhlin,  1  R  &  My.  541; 
Lynes  v.  Trusts,  L.  R.  8  Eq.  05 ;  Barrington  v.  Tristram, 
€  Ves.  348;  Longwcrth  v.  lielJamy,  40  L.  J.,  Ch.  513; 
-Ophenheim  v.  Henry ^  10  Hare  441 ;  Ferguson  v.  Stewart^ 
22  Grant:^  Ch.  364;  Z^ryrfe/i  v.  \Voo(h,  20  Grants  Ch.  430; 
Annable  v.  Patch,  3  Pick.  360;  Ballard  v.  Ballard,  18 
Pick.  41 ;  Gardner  v.  James,  6  Beav.  170 ;  Hills  v. 
Simonds,  125  Mass.  538. 

By  the  13th  clause  of  the  will  the  testator  directed 
that  a  certain  bill  of  sale  wh"ch  he  held  upon  his  son 
Andrew's  furniture  should  be  held  for  the  benefit  of  the 
wife  of  Andrew  and  of  the  children  which  he  might  have 
at  the  time  of  testator's  decease,  or  might  thereafter  have, 
-and    in    dealing  Avith  the  gift   in  controversy  in  a  later 
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clause  of  the  will,  he  refers  to  the  children  of  AndrefN\\ 
both  present  and  future.  I  think  the  testator  used  the 
word  "future"  in  the  same  sense,  intending  it  to  cover  and 
include  children  of  his  son  Andrew  then,  and  thereafter 
to  be  born.  If  he  intended  to  limit  his  bounty  to  the 
children  living  when  he  made  his  will,  or  to  be  bom  before 
his  death,  or  to  the  children  of  his  son's  wife,  who  was 
living  at  the  time  the  will  was  made,  he  would  either  have 
named  them,  or  used  apt  words  to  show  that  he  meant  so 
to  limit  it. 

Clause  13,  referred  to,  shows  that  the  testator  had  in 
mind  children  of  his  son  who  might  be  bom  after  the 
testator's  decease,  and  it  is  difficult  to  conceive  upon  w^hat 
principle  he  would  bestow  a  part  of  the  debt  due  to  him 
upon  the  bill  of  sale  upon  all  his  son's  children,  no  matter 
when  bom,  and  yet  exclude  those  bom,  say  after  testator's 
death,  from  all  participation  in  the  portion  of  the  residue 
which  he  directed  to  be  appropriated  for  the  benefit  of  his 
son's  wife  and  children,  present  or  future. 

A  declaration  will,  therefore,  be  made  that  all  the 
children  of  Rev.  Andrew  DeBlois  Merkel  are  entitled  to 
participate  in  the  portion  or  share  of  his  father's  estate 
directed  by  the  will  to  be  set  aside  or  held  for  his  benefit 
during  his  life,  and  that  his  widow  is  also  entitled  to  share 
therein  as  one  of  the  class  referred  to. 

In  view  of  the  provisions  of  clause  16  of  the  will,  ne 
distribution  of  the  fund  can  take  place  prior  to  the  death 
of  the  widow.  It  will,  therefore,  be  necessary  that  the 
fund  should  remain  in  the  trustee's  hands  and  be  invested. 
Upon  the  Master's  report,  under  the  proposed  order  of 
reference,  coming  in,  special  directions  as  to  investment^ 
etc.,  may,  if  needed,  be  given* 

In  and  prior  to  th^  month  of  March,  1879,  the  said 
Andrew  DeBlois  Merkel  had  a  policy  of  insurance  upon 
his  life  in  the  Canada  Assurance  Company  for  $3,000^ 
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^hich  by  its  terms  was  payable  to  his  executors,  adminis- 
trators or  assigns,  and  on  the  21st  of  said  month  of  March 
he  executed  a  document  (which  was  e-ndorscd  on  the 
policy)  in  the  following  terms: 

^'Know  all  men  by  these  presents,  that  I,  xYndrew  I)e- 
Blois  Merkel,  the  party  assured  in  any  by  within  policy 
panted  by  the  Canada  Life  Assurance  Co.,  do  hereby, 
pursuant  to  the  Statates  in  that  behalf,  declare  that  the 
vridiin  policy  and  all  advantages  to  arise  therefrom  shall 
be  and  accrue  for  the  benefit  of  all  my  children,  payable 
to  Joseph  Starr  (Trustee,  estate  late  James  W.  Merkel), 
in  trust  for  said  children,  in  the  following  proportions, 
each  child  to  share  alike." 

This  was  assented  to  by  the  Insurance  Company,  and 
in  the  month  in  w'hich  it  was  executed  it  was  delivered 
to  the  plaintiff  Starr.  After  the  death  of  Andrew  Merkel 
the  plaintiff  Starr  collected  the  amount  due  on  that  policy, 
and  still  holds  it  for  the  benefit  of  the  parties  entitled 
under  the  above  instrument.  The  children  of  Andrew's 
first  wife  claim  the  whole  of  this  fund,  to  the  exclusion 
of  the  children  of  the  second  wife,  and  the  plaintiff  Starr, 
in  consequence  of  this  dispute,  now  seeks  the  direction  of 
the  Court  as  to  the  parties  entitled. 

The  gift  in  question  was  an  inmiediate  one,  so  far 
as  a  gift  of  that  kind  could  be,  having  regard  to  its  char- 
acter and  the  event  upon  which  the  receipt  of  the  money 
payable  under  the  policy  depended.  The  deed  took  effect 
at  the  date  of  its  delivery,  and  could  not  be  varied  by 
anything  subsequently  occurring — short  of  an  act  of  the 
parties  having  power  to  effect  a  variation.  The  right  to 
the  fruits  of  the  polic  vested  in  Starr  at  the  moment  of 
tiie  delivery  to  him  of  the  deed  of  gift,  in  trust  for  the 
children  of  the  settlor  then  in  existence,  share  and  share 
alike.  In  a  word,  the  gift  was  completed  then,  both  as 
to  the  settlor  and  the  beneficiaries.  Starr,  with  their  con- 
•currence,  if  they  were  of  an  age  capable  of  giving  a  valid 
assent,  could  have  surrendered,  or  otherwise  disposed  of. 
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the  policy  the  next  day  after  the  delivery  to  him  of  the- 
deed,  and  no  after-bom  children  of  the  settlor  could  be 
heard  to  complain  of  such  an  act  on  his  part.  This,  I 
think,  shows  conclusively  that  the  gift  was  an  immediate 
one,  and  brings  it  within  the  operation  of  the  rule  referred 
to  in  Elphintone  on  Deeds,  pages  367  and  358. 

There  will,  therefore,  be  a  declaration  that  the  dcrfend- 
ants,  Laura,  Grace  and  Cyril  D.  Merkel,  are  alone  entitled 
to  the  benefit  of  the  proceeds  of  that  policy. 

Further  directions  and  costs  are  reserved. 


Loyal  Pkince  of  Wales  Lodge  v.  Sinfield. 

Before  4^itchie,  J. 

A  deed  contained  in  the  habendum  clause  a  reservation  to  the  grantee- 
of  a  rig^ht  of  way.  The  deed  was  not  executed  by  the  g^rantce  but 
had  been  accepted  by  him.  It  was  contended  that  not  having-  beei¥ 
executed  by  the  j^rantee,  there  was  no  g-rant  of  the  rig-ht  of  way. 

He/df  thfit  the  plaintiffs,  by  accepting  the  deed  were  bound  by  the 
reservation  it  contained. 

Ilarilen  for  plaintiffs. 

BeU  and  Forbes,  for  defendant. 

Decided:  December  29th,  1891.     Ritchie^  J.: 

The  ])laintiffs  brought  this  action  for  injury  to  a  build- 
ing situated,  as  the  defendant  claimed,  on  a  piece  of  land 
over  which  ho  had  a  right  of  way,  and  he  justified  the 
trespass  on  that  ground. 

The  plaintiffs,  to  prove  their  title,  put  in  evidence  a 
deed  from  the  defendant  to  thorn,  which  was,  in  form,  an 
Indenture,  executed  by  defendant  and  his  wife.  The  deed 
contained  the  following  clause  after  the  habendum,  viz. : 
^^Saving  and  reserving  nevertheless  to  them,  the  said 
Aaron  Sinfield  and  Mary  Ann  Sinfield,  their  heirs  and 
assigns,  a  right  of  way  of  five  feet  in  width  over  and  upou 
the  northern  part  of  said  devised  premises  from  the  eastern 
to  the  western  eoctremities  thereof  along  the  northeni 
boundary  line  thereof." 
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The  building  the  defendant  removed  was  situated  on 
Joe  right  of  way  so  described,  but  no  actual  passage  then 
existed  nor  was  any  such  easement  created  prior  to  that 
deed. 

The  plaintiffs  counsel  contended  that  such  a  right  could 
not  be  created  by  exception  or  reservation,  and  a  way  so- 
reserved  must  be  held  to  be  an  easement  created  by  an 
implied  grant  from  the  grantee,  and  such  an  implication 
could  not  arise  unless  the  grantee  had  executed  the  deed  in 
which  it  was  reserved;  and  he  cited  some  English  cases 
in  support  of  his  contention.  The  case  most  relied  on 
was  Durham  &  Sund  R.  Co.  v.  ^Yalker  (2  Queen's  Bench 
967);  there  the  right  of  way  was  held  to  have  been 
created  by  the  reservation,  but  Tindal,  C.  J.,  said,  in 
giving  judgment: 

''It  is  to  be  obsen^ed  that  a  right  of  way  cannot  in 
strictness  be  made  the  subject  either  of  exception  or  reser- 
vation. It  is' neither  parcel  of  the  thing  granted  nor  is 
it  issuing  out  of  the  thing  granted,  the  former  being 
essential  to  an  exception,  and  the  latter  to  a  reservation. 
A  right  of  way  reserved  (using  that  word  in  a  somewhat 
popular  sense)  to  a  lessor,  as  in  the  present  case,  is,  in 
strictness  of  law,  an  easement  newly  created  by  way  of 
grant  from  the  grantee  or  lessee,  in  the  same  manner  as 
a  right  of  sporting  or  fishing,  which  has  been  lately  much 
considered  in  Douglass,  v.  Lock,  2  A.  &  E.  705;  Wickham 
V.  Hawker,  7  M.  &  W.  63.  It  is  not  indeed  stated  in  this 
c.tre  that  the  lease  was  executed  by  the  lessee,  which  would 
be  essential  in  order  to  establish  the  easement  claimed  by 
the  lessors,  as  in  the  nature  of  a  grant  from  the  lessee; 
but  we  prcsxmie  that  in  fact  the  deed  was  according  to  the 
ordinary  practice,  executed  by  both  parties,  lessee  as  well 
as  lessors." 

No  case  was  cited  to  me,  nor  have  I  been  able  to  find 
any,  in  which  a  reservation  &x*^}\  as  this  was  held  inopera- 
tive because  the  grantee  had  not  signed  the  conveyance, 
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but  there  are  many  cases  in  the  United  States  courts  in 
which  full  effect  has  been  given  to  similar  reservations, 
notwithstanding  the  deeds  w^ere  not  executed  by  the 
grantee.  (See  10  Mass.  183;  102  Mass.  107;  6  Cu»h. 
132;  7  Met.  179),  and  many  others  may  be  found  to  the 
same  effect. 

In  Newell  v.  Hill,  2  Met.  181,  Shaw,  C.  J.,  said: 

"A  deed-poll,  when  accepted  by  the  grantee,  becomes 
the  mutual  act  of  the  parties,  though  it  cannot  be  declared 
on  as  his  deed,  yet  by  force  of  his  acceptance,  it  is  a  valid 
contract  on  his  part  by  which  a  right  may  be  reserved  or 
granted,  and  upon  which  a  suit  may  be  maintained." 

The  cases  reported  in  9  Mass.  510,  and  1  Met  177, 
are  also  in  point,  and  I  think  the  same  principle  is  estab- 
lished by  the  judgments  delivered  in  Burnett  v.  Lynch,  5 
B.  &  C'  589. 

The  case  is  not  without  diflBculty,  but  even  if  it  cannot 
be  assumed,  as  in  Durham  &  Sund  R,  Co.  v.  Walker,  that 
the  counterpart  of  the  indenture  was  executed  by  the 
grantee,  I  think  the  plaintiffs,  by  accepting  the  deed,  were 
bound  by  the  reservation  it  contained,  and  the  defendant 
was  justified  in  removing  the  ob&tructions  to  the  right  of 
way. 

The  action  will  be  dismissed,  and  judgment  entered 
for  the  defendant  for  his  costs. 
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In  re  Petition  foe  Removal  of  S.  C.  Hood  as  Trustee. 

Befoie  TowNSHEND,  J. 

Upon  petition  to  remove  a  trustee,  under  Chapter  1 1  of  the  Acts  of  1888, 
sections  37  and  38,  where  it  appeared  that  the  trustee  was  insolvent, 
the  Court  ordered  his  removal  and  a  new  trustee  was  appointed. 

The  above  sections  are  now  incorporated  in  R.  S.  ch.  151,  sec.  26), 

Borden,  Q.  C,  for  petitioners. 
Russell,  Q.  C,  for  trustee. 

Decided:  September  8th,  1892.     Townsiiend,  J.: 

This  is  an  application  of  unusual  character,  and,  I 
believe,  without  precedent  in  this  Province.  Matilda 
Powell  made  a  general  assignment  for  the  benefit  of  her 
creditors  on  the  9th  July  last,  and  made  Samuel  C.  Hood, 
her  son-in-law,  assignee.  It  was  executed  only  by  the 
assignor,  her  husband,  the  assignee,  and  tlie  two  preferred 
creditors,  at  the  date  of  the  application,  but  has  since  been 
executed  by  Messrs.  Smith  Brothers.  The  claims  of  the 
preferred  creditors  amount  to  $15.00  and  $28.00,  respec- 
tively, and  that  of  Smith  Bros.  $183.00,  leaving  about 
$2,000  due  to  the  remaining  creditors,  who  are  parties  to 
this  application. 

A  petition  has  now  been  presented  for  the  removal  of 
Samuel  C.  Hood  from  the  position  of  Tnistee  of  this  estate 
under  the  provisions  of  Chap.  11,  Acts  of  1888,  knowTi 
as  "The  Trustee  Act,  1888,"  ss.  37  and  38. 

These  sections,  in  substance,  provide  that  upon  tlie 
petition  of  any  person  interested  in  the  execution  of  a 
trust  asking  for  the  removal  of  any  trustee,  the  Court  or  a 
Judge  may  direct  such  preliminary  inquiry  as  he  may 
think  fit,  and  may  make  such  order  as  the  rights  and 
interests  of  all  parties  interested  in  the  trust  may  require, 
and  under  Sec.  39,  the  Judge  has  power  to  appoint  a  new 
tnistee  in  the  place  of  one  removed. 
3 — N.  8.  R.   40. 
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In  this  matter  the  assignee,  Samuel  (J.  Hood,  has  so 
far  done  nothing  in  the  execution  of  the  trust  except  to 
take  possession  of  the  property  assig-ned,  having,  as  I 
imderstand,  given  an  undertaking  not  to  do  so  until  the 
present  application  was  disposed  of.  The  application  is 
made  on  several  different  grounds,  1st,  That  the  Trustee 
is  insolvent  and  a  bankrupt,  and  as  a  consequence  the 
creditors  have  no  means  of  enforcing  the  proper  execution 
of  the  trusts,  and  payment  of  dividends ;  2nd,  That  as  he 
is  by  trade  a  watchmaker,  he-  is  an  unfit  person  to  wind 
up  the  affairs  of  a  millinery  business — ^that  while  the  deed 
gives  him  a  wide  discretion,  he  is  entirely  without  experi- 
ence; 3rd,  That  all  the  cesiuis  que  trustent  except  the  three 
before  mentioned  desire  his  removal. 

I  shall  not  advert  to  the  last  two  grounds,  as,  in  my 
opinion,  these  alone  w^ould  not  constitute  sufficient  grounds 
for  his  removal. 

With  reference  to  Hood's  insolvency,  the  facts,  with 
certain  explanations,  are  all  admitted,  and  further  inquiry 
is  unnecessary.  It  appears  that  between  the  months  of 
February,  1891,  and  March,  1892,  Hood  has  given  to 
different  parties  no  less  than  ten  bills  of  sale,  covering 
every  kind  of  property,  and  for  various  amounts,  and 
during  the  same  period  four  judgments  have  been  recorded 
against  him.  On  one  of  these  judgments  he  was  taken  in 
execution,  and  took  the  benefit  of  the  Indigent  Debtors  Act 
after  making  the  usual  assignment.  In  explanation  of 
these  encimibrances.  Hood  has  made  an  affidavit  that  some 
of  these  have  been  fully  paid,  and  some  partially,  and  he 
states  that  he  is  now  doing  a  profitable  business.  It  is 
also  further  urged  against  him  that  he  made  a  trust  deed 
of  his  real  estate  for  his  wife's  benefit,  which  Hood 
explains  was  so  made  as  her  money  was  used  in  the 
purchase  of  it. 

It  is  provided  by  tho  English  Bankruptcy  Act,  1869, 
that  where  a  trustee  l)ecomes  bankrupt,  he  may  be  removed, 
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and  a  new  one  put  in  his  place^  and  all  the  eases  cited 
were  decided  under  that  Act.  We  have  no  such  clause,  but 
on  the  other  hand,  I  can  find  no  provision  such  as  Section 
38  in  the  English  Trustee  Act.  In  re  Barker  s  Trusts,  1 
Ch.  D.  43,  Jessel,  M.  R.,  lays  down  the  general  rule  which 
should  be  acted  upon  in  the  case  of  a  bankrupt  trustee : 

*'In  my  view,"  he  says,  "it  is  the  duty  of  the  Court  to 
remove  a  bankrupt  trustee  who  has  trust  money  to  receive, 

or  deal  with,  so  that  he  can  misappropriate  it 

The  reason  is  obvious — a  necessitous  man  is  more  likely 
to  be  tempted  to  misappropriate  trust  funds  than  one  who 
is  wealthy,  and  besides,  a  man  who  has  not  shown  prudence 
in  managing  his  own  affairs  is  not  likely  to  be  successful 
in  managing  those  of  other  people." 

In  re  Adams  Trust,  12  Ch.  D.  634,  in  still  more 
emphatic  language,  the  same  eminent  Judge  decided  that 
a  bankrupt  who  had  liquidated  by  arrangement  should 
be  removed  from  his  position  of  trustee,  especially  when 
all  the  cestuis  que  trustent  had  applied  for  his  removal. 

Again,  in  re  Hopkins^  19  Ch.  D.  61,  he  says: 

"It  makes  no  difference  whether  Hartin's  conduct  had 
been  fraudulent  or  not,  it  is  not  fit  that  a  man  who  is  a 
bankrupt  should  continue  to  be  a  trustee  without  the 
consent  of  the  cestuis  que  trustent.^ 

Xow,  as  already  remarked,  these  removals  were  made 
under  a  special  statute  enabling  it  to  be  done.  Here  I  am 
obliged  to  act,  if  at  all,  under  a  clause  of  a  general  chaiv 
acter  giving  the  power  to  remove.  There  can  be  no  doubt 
that  this  power  can  and  ought  to  be  exercised  in  case  of 
misconduct  of  the  Trustee  in  connection  with  the  Trust, 
but  the  difficulty  I  have  to  meet  is  that  there  is  no  prece- 
dent for  exercising  such  power  in  a  case  like  the  present. 
proper  case  for  removal  on  the  principles  set  forth  in  the 
authorities  from  which  I  have  quoted ;  and  secondly,  with 
some  hesitation  that  to  do  so  is  within  the  power  conferred 
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by  the  Statute.  I  cannot  say  that,  because  it  is  an  unusual 
application,  and  without  precedent,  the  power  does  not 
exist.  The  Statute  has  only  been  in  force  for  a  few  years, 
and  this  probably  accounts  for  the  want  of  precedent  The 
fact  that  there  is  such  a  clause  in  the  Statute  giving  such 
extensive,  and  summary  power,  is  a  good  argument  to  show 
that  the  want  of  such  a  beneficial  and  speedy  remedy  was 
in  this  way  intended  to  be  supplied — especially  having 
regard  to  the  English  Act,  where  it  is  expressly  conferred. 
As  we  have  no  Bankrupt  Act  in  this  Province,  it  could  not 
be  enacted  in  exact  terms,  but  it  would  look  as  if  this 
gie<neral  clause  was  enacted  to  meet  the  same  difficulty. 

I  have  given  my  reasons  at  considerable  length  in  this 
matter,  as  the  application  is  novel,  and  I  wish  it  to  be 
fully  understood,  in  case  my  decision  should  be  reviewed, 
why  I  have  taken  what  might  be  regarded  as  rather  an 
extreme  course  in  removing  the  Trustee.  The  petitioner's 
costs  of  this  application  will  be  paid  out  of  the  estate. 
In  order  to  save  unnecessary  expense,  new  names  can  be 
sent  to  me  with  affidavits  as  to  their  fitness  for  the  position 
of  Trustee  in  place  of  Samuel  C.  Hood. 

Note  — In  re  Christopher  Dudley's  trusts,  upon  an  application  to 
appoint  a  new  trustee,  Meagher,  J.,  (Halifax,  December  24th,  1891), 
refused  to  appoint  a  foreigner  resident  out  of  the  jurisdiction,  and 
questioned  the  power  of  the  Court  to  make  such  appointment  in  any 
case. 
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Campbell  v.  Mumford. 

Before  Graham,  £.  J. 

Plaintiff  and  defendant  entered  into  co-partnership  for  a  term  of  three 
years  Defendant  owned  tlie  land  where  the  business  was  carried 
on  and  agreed  to  complete  a  building*  on  it  Defendant  also  a^^reed 
to  contribute  to  the  capital  stock,  certain  machinery,  s^nd  plaintiff 
agn*ed  to  pay  $90  a  year,  for  three  years,  in  consideration  of  said 
contribution.  The  co-partnership  ceased  to  exist  before  the  expira- 
tion of  his  term.  Plaintiff  claimed  that  the  machinery  became  the 
property  of  the  firm  and  that  he  whs  entitled  to  an  equal  share  in  it, 

ffe/dy  that  plaintiff  was  not  entitled  to  an  interest  in  this  machinery. 
Machinery  is  not  covered  by  the  word  **  stock-in-trade." 

ffeldf  also,  that  defendant  was  not  entitled  to  rent  for  the  use  of  the 
building*. 

The  facts  sufficiently  appear  in  the  judgment. 
Decided:  December  6th,  1892.    Graham^  E.  J. : 

This  is  an  action  to  wind  up  the  partnership  affairs  of 
the  parties.  Before  taking  the  accounts,  it  has  been 
thought  more  convenient  tx)  try  several  questions  in  regard 
to  which  the  parties  are  at  variance,  and  chiefly  in  relation 
to  the  construction  of  the  articles  of  co-partnership. 

The  first  arises  in  respect  to  a  division  of  the  partner- 
ship assets  between  the  parties.  Thereare  no  partnership 
creditors. 

The  defendant  owned  the  land  upon  which  the  business 
— ^the  manufacturing  of  heavy  forgings — ^was  carried  on. 
When  the  parties  entered  into  the  co-partnership  there  was 
on  the  ground  affixed  to  the  freehold  some  heavy  machinery 
iised  in  the  former  business  carried  on  by  the  defendant 
and  his  sons.  The  building  itself  had  been  burned  down. 
This  former  co-partnership  bad  been  dissolved,  one  son 
having  died,  and  the  other  having  gone  into  a  separate 
business.  The  defendant  sought  out  the  plaintiff,  who  had 
been  a  former  employee,  and  asked  him  to  join  him  in  the 
present  co-partnership. 

At  the  time  of  entering  into  the  articles  of  co-partner- 
ship the  land  was  mortgaged  to  a  third  person. 
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The  defendant  appears  to  have  had  experience  in 
supervising  such  a  business,  and  was  capable  of  attending, 
and  did  attend  to  the  financial  department  of  the  business, 
making  the  contracts  and  looking  after  the  books.  The 
defendant  was  capable  of  looking  after  the  mechanical 
part  of  the  busings.  The  plaintiff  put  in  evidence  a  list 
of  the  machinery,  which  had  been  prepared  by  one  of  the 
defendant's  sons.     It  is  as  follows : 

"Steam  hammer  with  tongs  and  die  tools $1,200 

Boiler  and  furnace,  with  everything  that  belongs 

to  them   500 

Shears,  with  every  tool  connected  to  them 400 

Fan,  $25.00;  three  foi^  fires,  anvils,  sledges  and 

tools,   $75.00    100 

2  drilling  machines,  $60.00;  3  cranes,  $200 260 

Horizontal  hammer  and  hydraulic,  $200.00  each.  400 
One  self-action  lathe,  with  chuck  and  everything 

icdnnectedi    200 

Steam  pump,  boiler  pump  heater 150 

Bolts  for  building,  and  stock  on  hand,  knee  iron.  300 
One  lai^e  vice,  lai^e  team  waggon,  flat  waggon 

that  was  burnt  in  the  fire;  the  large  team  sled, 

lumber  waggon,  one  steam  engine,  not  less  than 

7x12  cylinder;  large  team,   shafting  hangers 

and  pulleys.'' 

In  the  articles  of  co-partnership,  which  was  created  for 
a  term  of  3  years,  the  following  provisions  are  contained : 

''The  building  *  *  where  said  business  is  to  be 
carried  on  shall  be  completed  and  finished  by  the  said 
party  of  the  first  part  (Mimiford)  at  his  own  proper  costs 
and  expenses,  and  the  said  party  of  the  second  part  shall 
put  the  machinery  now  on  the  premises  in  order  so  soon 
as  tho  said  building  shall  be  completed.  Third,  the  said 
party  of  the  first  part  shall  contribute  to  the  capital  stock 
of  the  said  joint  business  the  machinery  now  on  the 
premises  aforesaid,. and  the  said  party  of  the  second  part 
shall  pay  to  the  said  party  of  the  first  part  the  sum  of 
ninety  dollars  annually,  each  and  every  year,  for  three 
years  from  the  date  of  this  agreement,  in  consideration  of 
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the  said  contribution  by  the  said  party  of  the  first  part, 
and  aU  new  machinery  which  shall  become  necessary  sliall 
be  provided  and  paid  for  by  the  said  co-partnership.  Sixth, 
there  shall  be  a  full,  just  and  perfect  accounting  and 
settlement  and  division  of  profits  between  the  said  co-part- 
ners annually,  etc.,  and  on  the  dissolution  of  said  co-part- 
nership from  any  cause,  there  shall  be  a  just  and  final 
account  and  adjustment  of  the  said  co-partnership  business, 
and  profits  between  the  said  co-partners,  and  in  case  of 
the  death  of  either  of  said  co-partners  prior  to  the  other 
termination  of  said  co-partnership,  then  such  accoimt  and 
adjustment  shall  be  made  with  his  executors  or  adminis- 
trators, and  the  said  business  profits,  stock  in  trade,  debts 
and  other  property  belonging  to  said  co-partnership  shall 
be  equally  divided  between  the  said  co-partners,  their 
executors  or  administrators,  share  and  share  alike." 

The  business,  some  time  before  the  expiration  of  the 
terms,  ceased  to  be  actively  carried  on.  The  plaintiff 
claims  that  the  machinery,  by  the  terms  of  the  articles, 
became  the  property  of  the  firm,  and  that  he  is  entitle<l 
to  an  equal  share  of  it. 

I  think  that  the  most  that  could  be  contended  for  on 
the  part  of  the  plaintiff  is,  that  the  defendant  brought  tliis 
machinery  in  as  part  of  his  capital.  He  could  not, 
however,  on  a  dissolution,  be  entitled  to  share  in  that 
machinery.  It  would  have  to  be  restored  to  the  defendant. 
The  plaintiff  might  be  entitled  to  share  in  any  increased 
value  imparted  to  it.  Robinson  v.  Ashton,  20  Eq.  25; 
Burden  v.  Barkess,  3  Giff.  412 ;  4  DeG.  F.  k  J.  42. 

This  was  not  claimed,  and  as  it  received  no  additional 
value  except  what  the  plaintiff  was  by  the  terms  of  the 
articles  of  co-partnership  bound  to  impart  to  it,  there  does 
not  seem  to  me  to  be  any  necessity  for  a  reference  on  that 
score. 

The  clause  which  provides  for  a  division  of  the  part- 
nership property  in  case  of  death  of  one  of  the  partners 
before  the  expiration  of  the  term  of  three  years,  does  not, 
I  th'ink,  assist  the  contention  that  this  machinery  is  to  be 
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shared  in  by  the  plaintiff.  Machinery  is  not  covered  by 
the  word  "stock-in-trade,"  and  its  omission  from  that 
clause,  when  it  is  mentioned  in  other  provisions,  is  impor- 
tant. Perhaps  in  one  sense  it  might  be  said  to  belong  to 
the  co-partnership,  but  if  it  was  brought  in  as  the  defend- 
ant's capital,  it  would  not,  after  a  dissolution,  belong  to 
the  co-partnership  in  the  same  sense  that  the  stock  in  trade, 
for  instance,  would.  It  would  require  express  words  to 
give  the  plaintiff  this  interest,  and  it  is  sufficient  to  say 
they  are  not  contained  in  the  articles  of  co-partnership. 

These  articles,  I  was  informed  at  the  hearing,  were 
drawn  by  a  person  not  connected  with  the  legal  profession. 
I  doubt  very  much  if  the  partners  ever  intended  anything 
more  than  that  the  defendant  was  to  let  the  co-partnership 
have  the  use  of  this  machinery  for  the  term  of  three  years, 
for  which  the  plaintiff  was  to  pay  his  share  of  an  annual 
rental  amounting  to  $90.00,  the  property  remaining  the 
defendant's.  However,  the  expression  "Contribute  to  the 
capital  stock,"  (no  doubt  copied  from  another  form),  is  a 
strong  one,  and,  I  suppose,  must  be  treated  as  if  it  was  the 
choice  of  the  contracting  parties.  One  would  expect  a 
valuation  to  bo  placed  upon  it,  if  brought  in  as  his  contri- 
bution to  capital,  but  perhaps  the  annual  payment  of  $90 
in  some  sense  represents  a  valuation. 

There  will  be  a  declaration  that  the  plaintiff  is  not 
entitled  to  an  interest  in  this  machinery. 

2.  The  defendant  contends  that  he  is  to  be  allowed 
rent  by  the  co-partnership  for  the  use  of  the  buildings.  It 
is  difficult  to  adopt  any  theory  in  regard  to  the  articles  of 
co-partnership,  but  I  am  disposed  to  think  that  it  was  not 
intended  that  rent  should  be  paid  for  the  use  of  the  build- 
ing. The  machinery  in  such  a  manufactory  seems  t-o  be 
the  most  important  matter,  and  tliat  has  been  dealt  with  in 
the  document.  It  looks  as  if  the  defendant  was  to  finish 
and  complete  he  building,  that  is,  to  find  the  building,  and 
the  plaintiff  to  put  the  machinery  in  order. 
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There  will  be«  a  declaration  that  the  defendant  is  not 
entitled  to  rent  for  the  use  of  the  building. 

3.  The  defendant  claims  that  the  plaintiff  did  not  put 
the  machinery  in  order,  and  that  some  small  accounts  of 
machinists  and  others  were  paid  out  of  the  co-partnership 
funds  to  have  tliis  dona  In  taking  the  accounts  the 
plaintiff  must  he  charged  with  what  was  properly  paid 
on  account  of  putting  the  machinery  in  order. 

4.  I  think  the  contention  in  regard  to  the  plaintiff 
neglecting  the  joint  business  fails. 

There  wiil  be  a  reference  to  take  the  accounts.  Costs 
reserved. 


Burton  Jost  et  al.  v.  William  B.  McXutt. 
Before  Graham,  E.  J. 

Xestator  bequeathed  the  sum  of  £io,ooo  to  trustees  in  trust  to  pay  the 
income  thereof  to  his  wife  for  life,  on  her  death  to  his  only  son  for 
life,  and  on  his  death,  witt^out  is->ue,  to  pay  one-third  of  said  sum  of 
£io,ooo  to  his  heirs-at-Iaw.  The  son  survived  the  widow  and  dis- 
posed of  his  estate  by  will.  Plaintiffs,  nephews  of  testator,  claimed 
as  heirs-at-Iaw  of  testator. 

fields  that  the  expression  *'  my  heirs-at-law "  must  be  construed  to 
mean  the  heirs-at-law  of  testator  at  the  time  of  his  deatli,  and  con- 
sequently the  gift  over  of  one-third  of  the  corpus  passed  under  the 
will  of  the  son. 

Held,  also,  that  where  a  legatee  makes  an  unsuccessful  claim,  and  the 
case  involves  difficulty  owing  to  conflicting  decisions  or  the  acts  oi 
testator,  or  if  the  legatee  has  a  fair  ground  of  making  the  claim, 
each  party  bears  his  own  costs. 

Action  by  plaintiffs,  claiming  as  heirs-atrlaw  under  a 
clause  in  the  will  of  Edward  Jost,  Sr.,  against  the  surviv- 
ing trustee  under  the  will. 

The  facts  and  the  terms  of  the  will  sufficiently  appear 
in  the  judgment. 

F.  /.  Tremaine  for  plaintiffs. 

//.  Mclnnes  for  defendants. 

Decided:  Marcli  16th,  1893.     Graham,  E.  J.: 

The  plaintiffs  are  nephews  of  the  late  Edward  Jost, 
Tvho  died  in  1877,  and  the  defendant  is  the  surviving 
trustee  under  his  will. 
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His  only  son,  Edward  Jost,  junior,  died  childless,  on 
the  4th  of  April,  1889. 

The  plaintiffs  are  setting  up  a  claim  to  participate  in 
a  legacy,  contending  they  are  entitled  as  "heirs"  under  the 
following  clause  in  the  will : 

Fourthly.  I  give  and  bequeath  to  Joseph  L'ell  and 
William  McXutt,  of  Halifax,  aforesaid,  merchants,  the 
sum  of  ten  thousand  pounds,  or  forty  thousand  dollars 
part  of  my  said  estate,  and  to  the  survivor  of  them  and 
the  executors  or  administrators  of  such  survivor,  in  trust, 
tx)  invest  the  same  in  good  and  sufficient  securities  on  real 
estate,  in  government  debentures,  or  any  other  good  stocks, 
at  the  discretion  of  said  trustees,  and,  from  time  to  time, 
to  pay  over  to  my  said  wife,  Lydia,  the  annual  interest  or 
proceeds  thereof  during  the  term  of  her  natural  Ufa 

And  it  is  my  wish,  and  I  hereby  direct,  that  my  said 
wife  give  to  my  son,  Edward  eTost,  junior,  out  of  such 
interest  or  proceeds,  such  annual  sum  as  she  may  deem 
sufficient  for  his  support,  not,  however,  to  be  less  than 
seventy  pounds  currency  per  annum. 

And  after  the  death  of  my  said  wife,  it  is  my  will  that 
my  said  tnistees  pay  to  my  said  son,  Edward  Jost,  junior, 
if  he  should  survive  my  wife,  the  sum  of  one  hundred  and 
twenty-five  ])ounds  per  annum,  while  he  remains  unmar- 
ried, and  if  he  should  marry,  then  the  whole  interest  or 
annual  proceeds  of  said  sum  (save  and  except  the  sum  of 
fifty  pounds  per  annum  before  mentioned,  to  Miss  Eraser, 
if  living),  to  be  paid  to  him,  the  said  Edward  Jost, 
junior,  during  his  life,  and  after  his  death,  it  is  my  will 
that  said  principal  sum  be  divided  equally,  share  and 
share  alike,  among  his  children,  as  they  respectively  attain 
the  age  of  twenty-one  years.  But  if  he  should  die  child- 
less, then  it  is  my  will  that  said  principal  sum  of  ten 

-lt J ^jg^  after  allowing  a  commission  of  five  per 

'  said  executors  and  trustees  on  said  sum,  be 
Hows : — One-third  thereof  to  my  heirs-at-law, 
ining  two-thirds  thereof  to  the  trustees  here- 
1,  to  be  devoted  to  the  purposes  of  thd  City 
nafter  mentioned,  in  such  way  and  at  such 
said  trustees  shall  deem  most  judicious. 
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Provided  always,  and  said  trustees  and  executors  shall 
be  at  liberty  at  any  time,  with  the  consent  of  my  said  wife^ 
to  advance  a  sum,  not,  however,  to  exceed  fifteen  hundred 
pounds,  part  of  said  sum  of  ten  thousand  pounds,  to  set 
up  in  business  my  said  son,  Edward  Jost,  jimior,  if  it 
should  be  deemed  by  them  advisable  so  to  do. 

And  it  is  my  will  that  my  said  executors  receive  a 
commission  of  five  per  cent,  on  all  dividends  and  annual 
interest  received  and  paid  by  them  as  above  directed. 

The  defendants  object  that  there  is  no  right  of  action 
in  the  plaintiifs,  and  that  the  one-third  part  of  said  fund 
belongs  to  the  trustees  under  the  will  of  Edward  Jost,  Jr. 

I  am  of  opinion  that  in  this  will  the  expression  "my 
heirs  at  law%"  must  be  construed  to  mean  the  heirs  at  law 
of  the  late  Edward  Jost  at  the  time  of  his  death.  At  that 
time  Edward  Jost,  Jr.,  was  the  sole  heir-at-law. 

The  rule  is  that  a  devise  or  bequest  to  next  of  kin 
means  the  next  of  kin  at  the  death  of  the  person  whose 
next  of  kin  are  spoken  of.  The  rule  is  the  same  where  the 
devise  is  to  the  heir.  It  also  applies,  although  the  tenant 
for  life  be  the  sole  '^next  of  kin  or  sole  heir  at  the  death 
of  the  testator  and  at  the  date  of  the  will.  In  Ilalloway  v. 
Halloway,  5  Ves.  399,  the  clause  in  the  will  was  as 
follows : 

"And  after  the  decease  of  my  said  dauffhter  Ilindy, 
then  upon  this  further  trust  that  they  *  ♦  *  do 
pay  the  said  £5,000  unto  such  child  or  children  of  my  said 
daughter  Hindy,  as  she  shall  leave  at  her  decease  in  such 
shareis,  etc.  And  in  case  she  shall  die  leavinc:  no  child, 
then  as  to  £1,000.  *  *  *  in  trust  for  the  executors, 
administrators  and*  assigns  of  my  said  daughter  Hindy. 
And  as  to  the  £4,000  *  *  *  in  trust  for  such  person 
or  persons  as  shall  be  my  heir  or  heirs-at-law." 

The  testator  died  leaving  his  daughter  Hindy  and  two 
other  daughters  his  co-h<eiresses  at  law  and  his  next  of  kin 
at  the  time  of  his  death. 

It  was  held  that  the  words  '^heir  or  heirs-at-law"  in 
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this  will  must  be  taken  to  mean  his  heirs  at  the  time  of  his 
death. 

In  Ware  v,  Rowland,  2  Phillips  635,  Philip  Slater, 
by  his  wall,  datad  the  18th  of  July,  1806,  directed  his 
executors  to  purchase  in  the  3  per  cent,  reduced  annuities 
the  sum  of  £600  a  year  upon  trust  to  peimit  his  wife  to 
receive  the  said  annuity  for  her  life,  and  after  her  death, 
in  trust  for  his  daughter  Anna  Maria  Slater,  who  was 
then  his  only  surviving  child,  and  after  her  death,  to  dis- 
tribute the  principal  amongst  the  children  of  his  said 
daughter  at  their  respective  ages  of  twenty-four.  The  will 
proceeded : 

"If  at  the  deiftth  of  my  said  daughter  she  should  leave 
no  child  or  children  living,  etc.,  then  I  direct  my  tnistees 
to  sell  the  said  principal  fund  and  to  pay  thereout''  (two 
legacies)  "and  all  the  rest  and  residue  of  the  said  principal 
fund,  with  the  interest  and  dividends,  I  give  and  bequeath. 
to  and  amongst  my  heirs-at-law." 

In  a  subsequent  part  of  his  will  he  appointed  his 
daughter  by  name  his  general  residuary  legatee. 

She  was  the  sole  heiress-at-law  and  next  of  kin  at  the 
time  of  his  death.  She  died  without  having  married,  and 
the  heirs-at-law  of  the  testator  were  two  of  his  great 
nepheiws. 

It  was  held  that  as  sole  heiress-at-law  and  next  of  kin 

of  the  testator  at  the  time  of  his  death,  she,  and  not  his 

heir-at-law  or  next  of  kin  at  the  time  of  her  death,  was 

entitled  under  the  ultimate  gift  to  the  fund  set  apart  to 

answer  the  annuity. 

« 
In  these  two  cases,  as  in  the  case  under  consideration, 

the  word  ^^then"  is  to  be  found  in  the  same  position,  but 

in  both  it  refers  to  the  eveoit  and  not  the  time.     This,  I 

think,  disposes  of  the  plaintiflPs  contention  in  that  regard. 

2  Jarinan  on  ^Vills^  140. 

The  cases  of  Doe  v.  Laivson,  3  East.  278 ;  Rawlinson 

V.  Wass.  9  Hare  673;  Lee  v,  Lee,  1  Dr.  &  Sm.  85,  and 
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^Yilki7^son  v.  Jarrett,  3  CoUyer  643,  are  to  the  same  effect 
as  the  cases  already  cited. 

It  is  contended  that  inasmuch  as  the  testator  has  man- 
ifested on  the  face  of  the  will  an  intention  to  prevent  th^ 
capital  from  coming  into  the  hands  of  the  son,  he  there- 
fore must  have  intended  to  exclude  him  from  participation 
in  this  fund,  and  the  rule  which  I  have  referred  to  must 
be  departed  from.  That  would  be  giving  effect  to  a  mere 
surmisa 

In  Schouler  on  Wills,  3563,  it  is  said: 

'*\Vhile  the  clear  language  of  a  particular  will  may 
require  the  next  of  kin  to  be  ascertained  at  the  periods 
of  distribution,  courts  will  favor  no  surmise  of  this  kind.'' 

In  Hawkins  on  WillSj  p.  101,  it  is  said: 

^'The  language  of  the  will  may  be  such  as  to  show  that 
the  testator  intended  the  next  of  kin  to  he  ascertained  at 
the  period  of  distribution,  but  the  later  cases  are  generally 
adverse  to  this  construction.  Ssie  Bullock  v.  Doxunes,  9 
H.  L.  Cas.  1.'' 

And  at  page  102,  after  referring  to  Wharton  v.  Banker, 
4  K.  &  J.  483 ;  Long  v.  Blackall,  3  Ves.  486,  cited  at  the 
argument,  it  is  said : 

"Other  cases,  as  Say  v.  Creed,  5  Hare  580,  and  Clapton 
V.  Bulmer,  5  M.  &  Cr.  108,  where  the  period  of  distribu- 
tion was  adopted  on  grounds  of  inference  from  the  context, 
are  perhaps  of  less  importance  at  the  present  day,  the 
rule  being  now  more  strictly  followed." 

Mortimer  v.  Slater,  7  C.  D.  322,  on  appeal,  4  App. 
cases,  448. 

In  Abbott  V.  Bradstreet,  3  Allen  587,  it  was  held  that 
a  bequest  of  the  remainder,  after  a  life  estate  to  the  heirs- 
at-law  of  the  testator,  will  be  construed  as  referring  to 
those  who  are  such  at  the  time  of  his  decease,  unless  a 
different  intent  is  plainly  manifested ;  and  such  intent  is 
not  to  be  inferred  from  the  fact  that  those  to  whom  the 
life  estate  is  given  are  among  his  heirs-at-law,  or  tliat  a 
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bequest  is  given  to  another  heir-at-law,  in  full  of  any  share 
she  shall  be  entitled  to  out  of  my  estate." 

This  case  has  been  followed  in  Minot  v.  Lappan,  122 
Mass.  535;  Dove  v.  Tow,  128  Mass.  138,  Gray,  C.  J.; 
Whall  V.  Converse,  15  X.  E.  060,  Holmes,  J. 

In  my  opinion,  the  action  should  be  dismissed.  In 
regard  to  costs,  it  is  said,  in  2  Daniels,  Ch,  Practice,  1224: 

*'If  a  person  claims  as  legatee,  and  his  suit  is  dismissed, 
he  will  not  in  general  be  allowed  his  costs  out  of  the  tes- 
tator's estate,  notwithstanding  there  is  an  ambiguity  in 
the  will  which  renders  it  necessary  to  apply  to  the  Court 
for  its  construction.  In  such  cases  the  Court  will  usually, 
if  the  case  involves  considerable  difficulties  occasioned  by 
conflicting  decisions  or  the  acts  of  the  testator,  or  if  the 
plaintiff  has  a  fair  ground  for  making  his  claim,  make 
each  party  bear  his  own  costs,  by  ordering  the  dismissal 
to  be  without  costs." 

There  will,  therefore,  be  no  costs. 


JoHx  Silver  &  Co.  v.  David  T.  Butler. 

Before  ToWNSHEND,  J. 

In  reply  to  a  letter  from  plaintiff  enclosing;'  a  note  for  the  amount 
claimed  with  request  to  sig^n  it,  the  defendant  wrote, — "Some  future 
time  I  may  be  able  to  do  8omethin};>:  for  you.  I  am  not  able,  at  pre- 
sent, and  it  would  not  do  for  me  to  sig'n  a  note  as  I  would  not  be  able 
to  meet  it  when  due. 

Held,  a  sufficient  acknowledgement  to  take  the  debt  out  of  the  statute 
of  limitations. 

Argued:  November  14th,  1803. 

Drysdale  &  Mclnnes  for  plaintiff. 

/.  M,  Chisholm  for  defendant. 

Decided:  Xovember  22nd,  1893.     Townshend,  J.: 

The    indebtedness   of    defendant    to   plaintiff   to    the 
amount  of  $201.67  is  admitted  for  goods  sold  and  delivered 
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on  Xovember  27,  1884,  and  for  cash  paid  March  3rd, 
1885.  The  defence  is  the  Statute  of  Limitations,  to 
which  the  answer  is  a  letter  of  defendant's,  dated  January 
3,  1893,  in  which  there  is  an  acknowledgment  of  the  debt, 
and  a  promise  to  pay  some  future  time  when  he  is  able  to 
do  so.  Evidence  was  given  on  behalf  of  plaintiif  of  his 
present  ability  to  pay  the  debt  in  question.  The  only 
question  is  whether  the  letter  is  such  an  acknowledgment 
and  promise  as  will  take  the  debt  out  of  the  Statute.  The 
defendant's  words  are  "Somet  future  time  I  may  be  able 
to  do  something  for  you.  I  am  not  able  at  present,  and 
it  would  not  do  for  me  to  sign  a  note,  as  I  would  not  be 
able  to  meet  it  when  due."  This  letter  was  wTitten  in 
re*ply  to  one  from  plaintiff  enclosing  a  note  for  the  above 
amount,  with  request  to  sign  it 

The  case  of  Lee  v.  Wilmot,  L.  R.  1  Ex.  72,  relied 
upon  by  the  plaintiff,  it  seems,  to  me,  shows  that  an 
acknowledgment  such  as  the  defendant  has  made  here  is 
sufficient  to  take  the  debt  out  of  the  Statute.  Channell, 
H.y  then  says: 

"If  there  be  a  distinct  acknowledgment,  it  is  not  nec- 
essary that  it  should  contain  a  promise  in  explicit  terms, 
l.ut  from  the  acknowledgment  a  promise  may  be  inferred, 
unless  it  be  accompanied  by  a  rcffusai  to  pay,  or  by  any 
other  circamistance  which  excludes  that  inference." 

The  evidence  of  defendant's  present  ability  to  pay  is 
satisfactory  to  me,  and  therefore  without  commenting  on 
the  other  authorities  cited  at  the  trial,  I  am  of  opinion 
judgment  should  be  for  the  plaintiff  for  the  amount 
claimed. 
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E.  L.  Borden  v.  William  A.  James  et  al. 

Before  Hknry,  J. 

Where  th3  restraint  on  alienation  is  imposed,  in  connection  with  the 
property  of  a  married  woman,  no  conveyance,  contract  or  devise 
can  prevail  to  deprive  her  of  such  property,  but  the  restraint  does 
not  extend  beyond  such  transactions  as  would  have  the  effect  of 
transmitting-  that  property  in  her  lifetime.  It  does  not,  therefore 
apply  to  the  provisions  of  her  will. 

This  matter  was  heard  at  Halifax  on  August  8th  and 
9th,  1894.  The  defendant,  William  A.  James,  was  the 
husband  of  C<deste  Marie,  the  testator's^  daughter. 

The  facts  and  terms  of  the  will  sufficiently  appear  in 
the  judgment. 

W.  F.  Parker  for  plaintiff. 

Ross,  Q.  C,  //.  Mclnnis  and  W,  A,  Henry  for 
defendants. 

Decided:  September  18th,  1894.     Henry,  J.: 

In  the  will  of  the  late  Hon.  Jonathan  McCully  there 
is  a  provision  as  follows : 

^^I  release  and  dischargx?  each  of  my  children  from  all 

debts  due  and  owing  to  me,  and  for  all  advances  made 

previous  to  my  death,  and  in  order  that  there^  may  bo  as 

nearly  as  can  he  ascertained  a  fair  division  of  what  shall 

remain  after  payment  or  deduction  of  the  legacies  herein 

named,  I   order   and    direct   that   the   whole  balance   of 

proceeds  of  the  estate  be  div^ided  into  twelve  equal  parts, 

five  of  which  I  give  and  devise  to  my  beloved  daughter 

Cdeste  Marie,  four  of  which  I  give  and  devise  to  Agnes 

E.  Foot,  and  three  of  which,  subject  to  the  conditions  and 

nrnvisinTis  Hereinafter  set  forth,  I    resen^e    for    my    son, 

McCully,  but  in  no  case  shall  any  creditor 

my  children  or  any  husband  of  either  of  my 

LUghters,  have  any  claim  or  demand  upon  the 

ces  or  executors,  trustees,  but  their  respectiv€l 

be  kept,  and  the  interest,  rents  and  profits 

be  paid  and   allowed  to  them  annually  by 

tees  and  the  survivors  of  them  during  their 
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respective  lives,  and  their  receipts  only  shall  operate  as 
discharge^.  Until  she  arrives  at  the  age  of  twenty-one 
her  co-trustees  shall  allow  to  Celeste  Marie  whatever 
amount  may  be  suitable  to  her  rank  and  station  in  life, 
but  not  to  exceed  the  interest  of  her  five-twelfths,  unless 
for  special  reasons,  to  be  written  out  and  filed  with  the 
other  vouchers  of  the  estate." 

As  to  these  words  the  Supreme  Court  of  Canada 
decided,  (Foot  v.  Foot,15  S.  C.  R  699),  that  the 
daughters  were  not  entitled  to  receive  the  corpus  of  the 
shares  bequeathed  to  them  respectively,  but  only  the 
interest. 

Assuming  that  the  reasons  upon  which  that  decision 
proceeded  included  the  position,  that  the  words  in  question 
amounted  to  a  restraint  against  alienation  of  the  corpus 
by  the  daughters  during  their  life  time,  which  is  not  quite 
clear,  the  decision  does  not  govern  the  present  question. 

The  present  question  is  as  to  whether  Celeste  James, 
who  has  since  died,  leaving  a  will,  had  power  to  make  a 
valid  dispcsitic  n  of  her  share  in  that  way. 

It  is  contended  that  the  restraint  against  alienation 
extends  to  this  will,  so  as  to  render  it  of  no  effect 

I  am  of  opinion  that  there  is  nothing  in  the  words  in 
question  to  prevent  a  testamentary  disposition  of  their 
shares  by  the  daughters. 

Several  considerations  have  led  me  to  this  conclusion. 

There  appears  to  be  no  authority  in  point,    and    the 

question  must  therefore  be  dealt  with  in  the  light  of  the 

reasons  upon  which  restraint  on   alienation  by  married 

women  is  based. 

First,  it  is  to  be  borne  in  mind  that  the  separate 
property  of  married  women  is  exclusively  a  creation  of 
equity,  and  next,  that  restraint  on  alienation  and  anticipa- 
tion is  also  exclusively  a  creation,  a  device,  of  equity 
resorted  to  for  the  purpose  of  making  effective  the  doctrine 
of  separate  property,  when  it  was  foimd  that  the  one 
without  the  other  frequently  turned  out  to  be  illusory. 
4 — N.   s.  R.    40 
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Woodmeston  v.  Walker,  2  K.  &  My.  197.  Lord 
Brougham  at  pp.  205,  206.  Tullett  v.  Armstrong,  1  Beav. 
1,  4  M.  &  Cr.  390.    Lord  Cottenham  at  p.  405. 

This  being  so,  the  question  arises:  How  far  must  the 
restraint  be  carried  in  order  to  accomplish  its  purpose  of 
making  effective  the  nation  of  separte  property  ?  It 
would  seem  that  it  should  be  carried  just  so  far  as,  and 
no  further  than,  the  reason  of  its  existence  requires;  and 
here  it  should  be  remembered  that  being  in  violation  of 
the  common  law,  it  must  be  restricted  to  the  necessities 
of  the  equLtablj  rale  to  which  it  is  auxiliary. 

A  married  woman  owning  separate  property,  where 
there  is  no  restraint,  has  a  complete  power  of  alienation, 
'ncluding  the  power  of  disposition  by  will.     So  far  as  the 

)res9nt  question  is  concerned,  it  is  as  if  she  were  a  feme 

ole. 

The  office  of  the  restraint  is  to  protect  her  as  an  indi- 
idual  in  the  enjoyment  of  her  property.  Therefore,  where 
he  restraint  is  imposed  no  conveyance,  contract  nor,  it 
aay  be  said,  device,  can  prevail  to  deprive  her  of  such 
property.  But  since  her  use  of  her  property  ends  with 
ler  life,  so  the  restraint  is  not  to  extend  beyond  such 
ransactions,  as  would  have  the  effect  of  transmitting  that 
►roperty  in  her  life  time.  Moreover,  the  separate  property 
eases  to  exist  on  the  death  of  the  married  woman.  The 
►roperty  or  what  she  owns  goes  somewhere  else.  It  passes 
ut  of  her,  and  therefore  ceases  to  be  separate  property. 
'.t  would  seem  to  follow  that  a  disposition  which  takes 
ffect  only  upon  her  decease  cannot  be  said  to  be  one  which 
hould  be  restrained,  as  by  any  possibility  inconsistent 
lath  her  full  enjoyment  of  her  separate  property. 

In  the  present  case  it  is  common  ground  that  the  share 
n  question  was  the  property  of  Celeste  James  at  the  time 
►f  her  death,  and  that  it  is  either  to  be  governed  by  her 
vill  or  distributed  as  her  estate  under  the  statute. 
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For  the  reasons  above  indicated,  I  am  of  opinion  that 
to  apply  the  restraint  to  the  will,  ^vonld  be  to  make  an 
inroad  upon  her  rights  of  ownership  not  called  for  by  the 
reasons  which  justify  the  protective  disability  imposed  by 
equity  upon  married  women  as  regards  their  separate 
property. 

It  was  urged,  however,  that  since  the  purpose  of  the 
restraint  is  to  protect  the  wife  from  the  influence  of  the 
husband,  it  should  apply  to  her  will,  because  she  might 
be  influenced  by  her  husband  to  make  such  a  will  as  he 
might  wish. 

One  answer  to  this  is,  that  while  it  is  true  that  the 
purpose  of  the  restraint  is  to  protect  the  wife  from  the 
husband's  influence,  that  purpose  (as  I  have  already 
endeavored  to  show)  is  not  concerned  with  any  period 
subsequent  to  her  decease.  The  sole  purpose  is  to  protect 
the  individual  while  she  exists  as  a  married  woman  with 
a  living  husband. 

Another  answer  is,  that  having  regard  to  the  provis- 
ions of  the  statute  as  to  wills  of  married  women^  it  cannot 
be  assumed  as  a  matter  of  la^v  that  the  husband  could 
exercise  such  an  influence. 

It  is  perhaps  worth  mentioning  that  restraint  on 
alienation,  and  restraint  in  anticipation,  are  both  allowed 
to  prevail  for  the  same  purpose.  Now,  it  is  clear  that  a 
•restraint  on  anticipation  can  have  reference  only  to  the 
life  time  of  the  married  woman.  To  anticipate  income 
ie,  according  to  the  very  meaning  of  the  word,  to  take  it 
before-hand — ^that  is,  for  a  person  to  take  it  before  that 
same  person  would  otherwise  get  it.  Therefore,  no  mere 
restraint  on  anticipation  could  eflFect  testamentary  power. 
It  would  seem  to  follow  that  a  restraint  on  alienation, 
which  is  allowed  to  prevail  for  the  »ame  parf>ose  in  con- 
nection with  separate  property,  must  alxD  <all  short  of 
affecting  the  power  of  disposition  by  will. 
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Young  et  al  v.  McMillan. 

Before  Meagher,  J.,  (at  Sydney  C.  B.) 

Plaintiifs  bought  a  half-interest  in  a  fishing  boat  and  gear,  and  sought 
to  recover  back  the  purchase  money  from  defendant  on  the  ground 
that  defendant  falsely  represented  that  he  had  paid  a  certain  sum 
for  the  boat,  which  amount  was  much  larger  than  the  actual  amount 
paid  by  him 

Held,  that  plaintiifs  could  not  succeed  in  this  action  by  showing  merely 
that  such  representation  was  made,  and  was  false  to  the  knowledge 
of  the  defendant  when  making  it,  and  was  made  with  a  view  to 
deceive.  Representations  by  a  vendor  as  to  the  price  he  paid  for 
an  article  should  be  regarded  as  merely  "  dealer's  talk.''  Caveat 
emptor  applies. 

Cases  in  relation  to  sales  of  property  to  companies  distinguishable,  on 
the  ground  of  agency,  or  quasi  agency,  or  fiduciary  relations. 

The  facts  sufficiently  appear  in  the  judgment. 
Ouseley  for  plaintiff.  * 

Madden  for  defendant. 

March  10th,  1894.  Meagher,  J.: 
laintiffs  bought  from  the  defendant  one-half  of 
3oat  and  her  gear  for  $105.  They  now  seek  to 
ick  that  sum  and  damages,  on  the  ground  of  a 
esentation  alleged  to  have  been  made  to  them 
•endaiit,  with  the  intention  that  they  should  act 
nd  that  they  did  act  upon  it.  The  representa- 
1  on  was  that  he  had  paid  $210  for  her,  while 

as  that  he  only  paid  $150  for  her. 

also  allege,  alternately,  that  they  were  induced 

nto  a  verbal  partnership  with  defendant  in  the 

upon  the  same  false  and  fraudulent  repreeenta- 

aterial  averments  have  been  denied, 
the  alternative  claim,  I  find  there  never  was  a 
ip  between  the  parties,  nor  any  intention  to  form 
^re  was  a  co-ownership,  and  nothing  mora       If 
Lon  to  form  a  partnership  existed    some    details 
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would  have  been  discussed,  or  agreed  upon,  amongst 
others,  whether  it  was  to  be  one  to  buy  and  sell  fish  or  to 
catch  them  for  sale,  or  both  combined, — ^whether  all  or 
some  only  of  the  parties  were  to  devote  their  time  to  the 
prosecution  of  the  partnership  business,  and  if  some  only, 
whether  they  were  to  receive  wages  and  at  what  rate,  and 
where  the  business  was  to  be  prosecuted.  The  defendant 
was  an  expert,  while  neither  plaintiff  was,  in  fishing  or 
managing  boats.  The  interests,  for  this  and  other  reasons, 
would  probably  be  unequal  in  the  profits.  Neither  plain- 
tiff could  expect  the  same  wages  as  the  defendant. 

The  remaining  question  is  as  to  the  alleged  false  repre- 
sentation touching  the  purchase.  There  is  a  conflict 
l^etwcen  the  parties  in  this  particular.  I  am  quite  con- 
vinced that  even  if  the  defendant  made  the  alleged  state- 
ment in  the  terms  claimed,  of  which  I  am  more  than 
doubtful,  it  had  not  the  remotest  effect  in  inducing  the 
purchase,  nor  in  determining  the  price  paid.  I  say  this 
quite  apart  from  what  I  may  say  as  to  the  burden  of  proof. 

It  was  incumbent  upon  the  plaintiffs  to  show  how  the 
representation  in  question  .  affected  them  and  that  they 
acted  on  the  faith  of  it,  and  but  for  it,  would  not  have 
purchased  at  the  price  paid,  or  at  all ;  or,  at  all  events,  to 
show  a  state  of  facts  from  which  those  inferences  could 
fairly  be  drawn.  In  other  words,  that  if  the  truth  had 
been  stated  they  would  not  have  purchased. 

Caveat  emptor  applies  to  such  a  sale,  and  therefore  thp- 
purchaser  had  no  right  to  rely  upon  the  vendor's  repre- 
sentations as  to  what  he  had  paid  for  the  boat,  etc.  They 
-were  apparently  strangers  to  each  other;  at  all  eventp, 
they  were  not  intimately  acquainted,  and  it  ought  to  have 
been  apparent  to  the  plaintiffs  that  no  reason  existed  why 
the  defendant  should  sell  to  them  on  the  same  terms  as  he 
bought,  and  therefore  there  was  greater  ground  for  caution 
on  their  part. 
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The  defendant  paid  $150  for  lier.  HIr  vendor  says 
ahe  was  worth  more  than  that.  Before  the  sale,  defendairt 
expended  about  $30  for  additional  gear,  and  spent  some 
time  and  labor  in  connection  with  her,  for  which  he,  at 
least,  thought  he  was  entitled  to  some  compensation.  All 
this  brought  her  cost  well  up  towards  $200.  There  is 
nothing  to  show  that  if  these  facts  had  been  disclosed  they 
would  not  have  bought,  irrespective  of  the  statement  com- 
plained of.  I  do  not  place  any  stress  on  this  view.  Smith 
V.  Chadwick  (1882),  20  Ch.  D.  U,  and  Jennings  v. 
Broughton,  17  Beav.  234;  s.  c.  5  DeG.  McN.  &  G.  126. 

In  Smith  V.  Chadwick  (1884),  9  A.  C.  190,  Lord 
Selborne  said: 

"In  an  action  of  deceit  it  is  the  duty  of  the  plaintiff 
to  establish  two  things,  first,  actual  fraud,  *  *  *  and, 
secondly,  that  this  fraud  'was  an  inducing  cause  to  the 
contract,  for  which  purpose  it  must  be  material,  and  it 
must  have  produced  in  his  mind  an  erroneous  belief,  influ- 
encing his  conduct." 

Lord  Blackburn,  at  page  195,  said : 

"I  have  come  to  the  conclusion  that  whatever  be  the 
meaning  of  that  statement,  (i.  e.  the  alleged  representa- 
tion), the  plaintiff  has  not  sufficiently  proved  that  it  did 
influence  him." 

The  statement  there  was  a  specific  one,  and  untnie, 
yet  it  was  not  regarded  literally. 

The  importance  of  such  testimony  is  shown  in  a 
striking  way  in  Smith  v.  Land  &  House,  £c..  Company, 
28  Ch.  D.  (1884),  at  pp.  10,  13,  15  and  16. 

A  misrepresentation,  to  support  an  action,  must  in  its 
nature  be  material  and  be  a  determining  ground  of  the 
transaction ;  or,  at  least,  a  material  inducement  to  it. 

Sugden  on  Vendors,  page  3,  says : 

"An  action  cannot  be  maintained  against  a  vendor  for 
having  falsely  affirmed  that  a  particular  person  bid  a  pft^ 
ticular  sum  for  the  estate,  although    the    purchaser  was 
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thereby  induced  to  purchase  it,  and  was  deceived  in  the 
purchase/' 

There  does  not  seem  to  me  to  be  any  differen^^e  between 
the  case  there  put  and  the  present  one.  See  Vernon  v. 
Keys  (1810),  12  East  631,  affirmed  in  Ex.  Ch.  (1812),  4 
Taunt.  489,  where  the  defendant,  while  negotiating  vnth 
the  plaintiff  for  the  latter's  interest  in  iheir  joint  business, 
falsely  and  deceitfully  represented  to  the  plaintiff  that 
the  parties  with  whom  he  was  about  to  enter  into  partner- 
ship in  the  same  business  would  not  consent  to  his  giving 
the  plaintiff  more  than  a  certain  sum,  whereas  the  fact  was 
they  had  authorized  him  to  buy  on  the  best  terms  he  could. 
Mansfield,  C.  J.,  (in  4  Taunt),  said: 

"The  question  is  whether  the  defendant  is  bound  to 
disclose  the  highest  price  he  chooses  to  give,  or  whether 
he  be  not  at  liberty  to  do  that,  as  a  purchaser,  which  every 
seller  in  this  town  does  every  day,  who  tells  every  false- 
hood he  can  to  induce  a  buyer  to  purchase." 

I  am  afraid  a  very  substantial  proportion  of  the  sales 
made  in  the  stores  from  day  to  day  would  be  liable  to  be 
set  aside  if  untrue  statements  as  to  what  the  vendors  paid 
for  the  articles  sold  constituted  a  ground  for  their 
rescission. 

In  Kerr  on  Fraud  and  Mistake,  last  edition,  page  51, 
it  is  said: 

"The  representations  of  a  vendor  of  real  estate  to  the 
vendee,  as  to  the  price  which  he  has  paid  for  it,  are  in 
respect  of  the  reliance  to  be  placed  on  them,  to  be  regarded 
generally  in  the  same  light  as  representations  respecting 
its  value,  or  the  offers  which  have  been  made  for  it.  A 
purchaser  is  not  justified  in  placing  confidence  in  them. 
They  constitute  what  is  regarded  as  ordinary  dealers' 
talk.'' ' 

Cases  may  be  found  in  relation  to  companies  and  sales 
of  property  to  them,  which  appear  to  adopt  a  different 
principle,  but  they  are  distinguishable  on  the  ground  of 
agency  or  quasi  agency,  or  fiduciary  relations.    In  Oover's 
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case,  L.  E.  20  Eq.  (1875),  123,  Bacon,  V.  C,  (after 
referring  to  the  fact  that  the  patent  was  Mappings  prop- 
erty to  sell  or  deal  with  in  any  way  he  thought  fit,  and 
that  he  was  not  a  promoter  of  the  Company,  nor  in  ^ny 
fiduciary  position  towards  it),  said : 

**Well,  then,  was  it  incumbent  on  Mappin,  when  he 
dealt  with  the  Company  for  the  sale  to  them  of  the  patent, 
to  tell  them  the  price  at  which  he  had  agreed  to  buy  it.  I 
can  conceive  no  reason  why  he  was  under  such  obligation. 
*  *  *  The  persons  proposing  to  become  purchasers 
would  have  no  right  to  ask  him  what  he  had  given  for  it, 
and  he  would  be  under  no  obligation  to  disclose  what  he 
had  given  for  it.  *  *  *  The  subsequent  contract  of 
purchase  by  the  Company  could  not  have  been  influenced 
in  any  degree  by  the  fact  that  he  had  bought  at  one-half 
the  price  for  which  they  had  bought  from  him.  It  cannot 
in  reason  be  suggested  that,  if  stated,  it  would  have  made 
any  difference  in  the  opinions  of  the  above  holders,  or  that 
the  shareholders,  or  intending  shareholders,  could  have 
been  in  any  degree  prejudiced,  affected  or  even  influenced 
by  the  fact  that  he  had  bought  at  a  very  cheap  rate  that 
which  he  was  selling  at  a  comparatively  dear  rate.  *  *  * 
It  is  not  inequitable  that  a  man  should  buy  as  cheap  and 
sell  as  dear  as  he  can.  The  seller  is  imder  no  obligation 
to  state  the  price  at  which  he  purchased.  The  purchasers 
are  the  best  judges  of  whether  the  thins:  offered  for  sale  is 
worth  the  money  which  is  demanded  for  it." 

Statements  by  a  vendor  concerning  the  value  of  the 
thing  sold,  former  offers  for  it,  etc.,  have  everywhere  been 
regarded  as  statements  to  be  distrusted  by  the  intending 
purchaser. 

In  Medbunj.w  ira^son  (1843),  6  Met.  259,  the  .Court 
said:  . 

"But  in  actions  on  the  case  for  deceit  founded  on  false 
affirmations,  there  has  always  existed  the  exception  that 
naked  assertions,  though  known "  to  be  false,  are  not  the 
ground  of  action  as  between  vendor  and  vendee ;  and  in 
regard  to  affirmations  and  representations  respecting  real 
estate,  the  maxim  of  cave^at  emptor  ha?  ever  been  held  to 
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apply.  When,  therefore,  a  vendor  of  real  estate  affirms 
to  the  vendee  that  his  estate  is  worth  so  much,  that  he 
gave  so  much  for  it,  that  he  has  been  offered  so  much  for 
it,  or  refused  such  a  sum  for  it,  such  assertions,  though 
known  to  him  to  be  false,  and  though  uttered  with  a  view 
to  deceive,  are  not  actionable.  They  are  the  mere  affirma- 
tion of  the  vendor,  on  which  the  vendee  cannot  place  con- 
fidence, and  will  not  excuse  his  neglect  in  not  examining 
it  for  himself  and  ascertaining  what  the  facts  are  and 
what  credit  is  to  be  given  to  the  ass<^rtions." 

The  court,  after  referring  to  the  distinction  to  be 
observed  between  a  false  affirmation  by  the  vendor  to  the 
vendee,  where  the  maxim  caveat  emptor  applies,  and  the 
false  representation  of  a  third  person,  said : 

"In  the  one,  the  buyer  is  aware  of  his  position,  he  is 
dealing  with  the  owner  of  the  property,  whose  aim  is  to 
secure  a  good  price,  and  whose  interest  is  to  put  a  high  esti- 
mate on  his  estate,  and  whose  great  object  is  to  induce 
the  purchaser  to  make  the  purchase,  etc." 

In  Hemmer  v.  Cooper  (1864),  8  Allen  334,  an  action 
for  deceit  in  an  exchange  of  real  estate,  the  Court  said : 

"The  representations  of  a  vendor  of  real  estate  to  th^ 
vendee,  as  to  the  price  which  he  paid  for  it,  are  to  be 
regarded  in  the  same  light  as  representations  respecting 
its'value.  A  purchaser  ought  not  to  rely  upon  them,  for  it 
is  settled  that,  even  when  they  are  false  and  uttered  with 
a  view"  to  deceive,  they  furnish  no  ground  of  action."   . 

The  real  inducement  to  the  purchase  from  the  plain- 
tiff's standpoint  was  their  belief  that  they  could  make 
more  money  fishing  than  in  bricklaying.  (See  the  son's 
cross-examination.)  They  were  then  earning  $9.00  a  day 
bricklaying,  and,  therefore,  they  must  have  had  .exagger- 
ated notions  of  the  profits  to  be  made  fishing. 

The  .plaintiffs  have  failed  to  substantiate  their  case, 
both  on  the  facts  and  the  law.  The  defendant  will  have 
judgment  with  costs. 
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McAsKiLL  V.  Towx  OF  New  Qt-asgow. 

Before  Graham,  E.  J. 

In  an  action  to  set  aside  an  <«ward  made  under  the  Towns  Incorpora 
tion  Act  of  1888,  s  147.  the  award  was  set  aside  as  bad  on  its  face, 
beCMuse  the  subject  of  damag'es  caused  by  the  removal  of  a  buildings 
and  fence  had  not  been  properly  dealt  with  ;  the  arbitrators,  in  this 
connection,  having^  considered  only  the  item  of  the  rent  the  owner 
lost  while  the  buildinjg^  was  being  removed. 

Arbitrators,  in  proceedings  under  this  chapter,  have  no  power  to  pro- 
vide for  compensation  except  by  awarding-  money. 

Effect  of  laches,  in  proceedings  to  set  aside  award  considered, 

W.  B,  A.  Ritchie,  Q.  C,  for  plaintiff. 

W.  B.  Ross,  Q.  C,  for  defendant. 

Decided:  August  9th,  1895.     Graham^  E.  J.: 

The  plaintiff  is  dissatisfied  with  an  award  made  by 
arbitrators,  awarding  compensation  for  lands  taken  and 
buildings  destroyed  or  removed  by  the  Municipality  of 
New  Glasgow,  for  street  purposes,  under  compulsory 
powers.  There  appears  to  be  no  reference  to  the  statute 
on  the  face  of  the  award,  but  tlie  proceedings  were  taken 
under  the  Towns  Incorporation  Act  of  1888,  s.  147.  The 
grounds  of  illegality  raised  by  the  action  are  thai  the 
award  is  bad  on  its  face  for  various  reasons,  and  that  there 
was  infonnality  in  its  execution,  namely,  that  the  arbi- 
trators were  not  all  consulted,  and  but  two  signed  it.  The 
relief  asked  for  is  to  have  the  award  declared  null  and 
void  and  set  aside,  or,  in  the  alternative,  to  have  it  specifi- 
cally performed.  The  plaintiff  also  a^ks  for  possession  of 
the  land  and  al?o  for  damages  for  breaking  and  entering. 

By  section  144  of  the  Act  above  referred  to,  the  Town 
Council,  for  the  purpose  of  making,  widening,  etc.,  streets, 
etc.,  are  "authorized  and  empowered,  when  necessary  or 
expedient,  to  enter  into  and  take  any  land  required,  an.d 
to  remove  any  buildings,  projections,  walls,  fences,  or 
other  things,  or  any  portion  thereof." 
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By  section  147,  it  is  provided  that  be/ore  taking  any 
land  or  removing  any  building,  etc.,  the  Council  shall 
notify  the  owner  (1)  that  the  same  (i.  e.,  the  land)  is 
required  by  the  town  for  the  street,  or  (2)  that  it  is  nec- 
essary to  remove  the  building,  and  in  case  they  cannot 
agree  upon  a  sum  to  be  paid  (1)  to  the  owner  of  said  land, 
or  (2)  for  the  damage  caused  by  the  removal  of  the  build- 
ing, the  town  shall  appoint  an  arbitrator  and  notify  the 
owner  to  appoint  another,  and  these  shall  appoint  a  third, 
-with  a  provision,  in  the  event  of  failure  in  either  case. 
The  arbitrators  shall  give  notice  to  the  person  (1)  whose 
land  it  is  proposed  to  take,  or  (2)  whose  building  it  is 
proposed  to  remove,  of  the  time  and  place  of  meeting*  "to 
appraise  the  said  damages,''  and  at  the  time  and  place, 
etc.,  "they  shall  proceed  to  appraise  the  damages  and 
award  the  sum  to  be  paid  to  the  owmer  of  said  land,  build- 
ing, projection,  wall,  fence,  or  other  thing,  etc."  The 
award  of  the  said  arbitrators,  or  any  two  of  them,  shall 
be  final,  etc.,  "and  in  case  the  Town  Council  decide  to 
proceed  with  said  work,  the  town  shall,  within  six  months 
thereafter,  pay  to  the  owner  thereof  the  sum  awarded,'' 
and  upon  "the  tender  of  the  sum  so  awarded,"  the  town 
sball  be  the  "owner  in  fee  simple  of  the  lands,  and  may 
then  proceed  to  lay  out  and  open  said  street  or  to  remove 
said  building,  projection,  wall,  fence,  or  other  thing."  In 
this  case,  as  appears  by  the  notice  to  treat  and  by  the  evi- 
dence, strips  of  land  eight  feet  wide  were  to  be  taken  to 
^den  street«,  and  buildings  and  fences  were  to  be  removed 
or  to  be  set  back  from  the  old  street  line.  In  1892,  some 
buildings  were  set  back  and  one  was  destroyed  by  the 
town.  From  June  to  September,  1893,  the  town  took 
possession  of  the  land,  excavated,  and  prepared  the  same 
for  a  sidewalk,  and  removed  the  fence.  In  my  opinion, 
the  award  is  bad  upon  its  face,  because  the  subject  of 
damages  caused  by  the  removal  of  the  building  and  fence, 
has  not  teen  properly  dealt  with  by  the  arbitrators.    The 
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only  provision  for  compensation  under  this  head  appears 
to  be  involved  in  this  clause,  namely : 

"If  the  said  fence  and  buildings  are  not  removed  by 
Mrs.  Miarshall  within  the  said  twenty  days,  then  the  town 
is  to  proceed  to  remove  the  said  buildings  at  the  expense 
of  the  town,,  any  rent  which  the  said  Mrs.  Marshall  may 
lose  during  the  removal  of  the  said  buildings,  not  to  exceed 
two  months'  rental,  is  to  be  paid  by  the  town." 

That  provision  is  bad  for  more  than  one  reason.  It  is 
uncertain,  depends  upon  contingencies,  and  the  arbitrators 
have  determined  no  fixed  sum  which  could  be  tendered 
before  entry.  Besides,  I  think  the  rent  the  owner  loses 
Avhile  buildings  are  being  removed,  in  hardly  any  con- 
ceivable case  would  comprise  the  damage  caused  by  their 
removal.  It  must  wreck  a  building  a  little  to  move  it.  It 
is  inconvenient  to  move  things  in  and  out  of  a  building. 
Take  the  item  of  the  construction  of  the  new  cellar,  or,  at 
least,  the  new  foundation.  Either  that  must  be  allowed 
for  as  damage  caused  by  the  removal  of  the  building,  or 
the  strip  of  land  taken  must  be  held  to  be  of  more  value, 
because  it  is  the  foundation  of  a  house.  Perhaps  the 
town,  in  good  nature,  constructs  the  new  foundation.  Butj 
at  any  rate,  the  arbitrators  have  not  appraised  the 
damages. 

Their  proposal  in  the  fourth  clause  of  the  award  is,  I 
think,  in  this  connection,  irrelevant,  and  was  outside  of 
their  function*?.  It  means  this,  I  suppose,  if  the  plaintiff 
will  set  back  certain  buildings  which  the  town  is  obliged 
to  set  back  at  its  own  expense,  it  wilt  pay  her  $175.00, 
and  in  case  she  accepts  the  offer,  she  may  remove  or  tear 
down  the  building  on  George  and  Provost  streets,  (which 
they  probably  thought  was  not  worth  setting  back  or 
removing),  at  her  own  expense.  This  clause  must  refer  to 
the  cost  of  removal,  not  the  daiAage  to  the  owner  -caused 
by  the  removal  of  the  buildings.  But  if  any  part  of  the 
sum  of  $175.00  was  intended  to  be  given  for    damages 
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caused  by,  as  well  as  for  the  cost  of,  removal,  the  pro- 
vision is  bad.  There  is  a  condition  imposed  which  the 
plaintiff  was  not  obliged  to  accept,  and  no  award  was 
made  in  case  she  did  not  accept  it,  other  than  that  to  which 
I  have  before  referred.  Any  agreement  of  that  kind 
should  be  made  between  the  parties. 

In  respect  to  the  clause  in  the  third  paragraph  of  the 
award,  as  to  grading  and  retaining  the  bank  at  the  comer 
of  George  and  Alexander  streets,  if  under  the  statute  the 
town  would  in  any  event  be  obliged  to  perform  this  work, 
it  vrould  no  doubt  be  a  case  of  harmless  surplusage.  But 
the  provision  that  the  bank  was  to  be  sodded  and  kept  in 
repair  for  three  years  by  the  town  is,  I  think,  to  be  con- 
strued as  if  the  arbitrators,  instead  of  giving  a  money 
compensation  in  respect  to  plaintiff's  damages,  were,  in 
part,  providing  for  compensation  in  another  way.  This 
they  had  no  power  to  do.  And  they  could  not  enforce 
it  against  the  town.  They  could  only  award  a  sum  of 
money,  and  that  payable  at  such  a  time  that  it  could  be 
tendered  before  entry. 

In  my  opinion,  it  would  be  extremely  dangerous  to 
attempt  to  separate  those  clauses  of  the  award  which 
provide  for  the  compensation  for  the  land  taken,  and 
uphold  them.  In  Tomlin  v.  Mayor  of  Fordwick,  5  A.  & 
E.,  147,  Lord  Denman,  C.  J.,  said: 

"I  always  find  a  difficulty  in  separating  the  good  part 
of  an  award  from  the  bad.  The  arbitrator  probably 
frames  one  part  with  a  view  to  the  other,  and  each  may 
be  varied  by  the  view  which  he  takes  of  the  whole." 

In  this  case,  where  the  buildings  were  on  the  land 
taken,  I  think  it  would  be  somewhat  difficult  to  say  what 
properly  belongs  to  the  head  of  damages  caused  by  the  land 
taken,  and  what  belongs  to  the  head  of  damages  cau^^ed  by 
the  removal  of  the  buildings.  And  when  and  how  would  the 
outstanding  claims  for  damages  caused  by  the  removal  of 
the  buildings  be  dealt  with  ?     This  proceeding  is  not  a 


Digitized  by 


Google 


62  MCASKILL   V.   TOWN   OF   NEW   GLASGOW. 

matter  in  court  or  capable  of  being  made  a  rule  of  court, 
and  I  do  not  see  how  part  could  be  upheld  and  part 
referred  back. 

At  any  rate,  I  am  not  satisfied  that,  in  dealing  with 
the  compensation  foT  the  land  taken,  the  arbitrators  have 
not  considered  the  advantages  of  the  grading,  sodding  and 
keeping  in  repair  for  three  years,  the  bank  already  men- 
tioned, and  reduced  the  compensation  accordingly.  And 
I  do  not  know  what  was  the  basis  of  their  appraisement 
of  the  land  in  question.  In  respect  to  the  house  which  was 
to  be  destroyed,  it  is  not  clear  that  they  have  allowed 
damages,  or  that  they  disallowed  all  damages  for  it — if 
the  latter  could  be  done.  And  I  am  of  opinion  that  the 
provisions  of  this  award  cannot  be  separated.  Dealing 
with  it  as  an  action  to  recover  the  land,  and  for  damages 
inasmuch  as  the  statute  requires  a  tender  of  the  damages 
validly  awarded  to  be  made  before  entry,  I  do  not  see  the 
force  of  the  contention  as  to  the  award  being  severable. 

It  is  contended  that  the  Court  of  Chancery  could  only- 
set  aside  an  award  when  there  had  been  misconduct  of 
the  arbitrators,  or  when  there  is  some  other  equitable 
ground  for  interference.  I  think  that  contention  is  beside 
the  question.  Probably,  in  such  a  case  as  this,  as  in  former 
times,  there  would  have  been  a  common  law  remedy,  such 
as  trespass,  and  the  Court  of  Chancery  would  not  have 
interfered  unless,  perhaps,  there  was  a  cloud  on  the  title. 
But  under  the  present  system  there  can  be  no  possible 
objection,  while  giving  the  plaintiff  possession  of  the  land 
or  a  remedy  in  trespass,  to  declare  that  the  award  is  null 
and  void,  and  not  a  justification.  Indeed,  I  cannot  see 
why  an  action  to  set  aside  such  an  award  will  not  be  open 
to  the  parties,  as  a  menns  of  getting  it  out  of  the  way,  in 
order  that  the  damages  mio:ht  be  properly  appraised  by 
other  arbitrator?,  or  by  some  tribunal.  A  writ  of 
certiorari,  after  the  award  has  left  the  hands  of  the  arbi- 
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trators  and  their  functioius  as    arbitratora    have    ceased, 
Tvould  not,  I  apprehend,  be  clearly  available  in  such  a  case. 

Then  laches  is  relied  upon,  but  this  defence  is  not 
pleaded.  It  is  contended  that  the  Chancery  Court  would 
adopt  the  analogy  of  the  Imperial  statute  as  to  setting 
aside  awards  within  the  next  term.  As  1  said  these  pro- 
ceedings were  altogether  a  matter  out  of  court,  and  not  to 
be  made  a  rule  of  court,  and,  therefore,  I  do  not  see  why 
any  analogy  should  be  adopted  from  procedure  having  to 
do  with  motions  in  term.  The  plaintiff  did  not  acquiesce 
in  the  award.  Her  solicitor,  on  the  1st  October,  189?,  four- 
teen days  after  the  service  of  the  award,  addressed  a  letter 
to  the  Council,  asking  to  have  the  award  remitted  back 
to  the  arbitrators,  and  the  matters  reconsidered,  and  that 
she  might  be  heard  before  them  by  counsel.  He  was  not 
obliged  in  that  letter  to  adduce  all  the  grounds,  technical 
and  otherwise,  which  he  might  be  advised  to  use  to  get 
rid  of  it,  in  case  they  did  not  comply  with  what  might 
have  been  a  reasonable  request.  The  town  had  six  months 
to  consider  the  award  before  making  a  tender,  and  it  did 
not  make  it  until  June,  1893.  The  tender  was  refused. 
I  do  not  see  anything  in  plaintiff's  acts  to  intimate  that 
she  elected  to  be  bound  by  the  award. 

In  respect  to  the  question  of  the  formality  of  the 
eixecution  of  the  award  by  the  arbitrators,  I  am  disposed 
to  think  that  Mr.  Boggs  was  probably  mistaken  about  the 
aTV^ard  submitted  to  him  for  consideration.  And  either 
the  very  document  was  submitted  to  him,  or  one  like  it. 
If  the  latter,  hi^  refusal  to  entertain  it  made  it  unneces- 
sary to  submit  the  very  document  now  in  evidence.  I 
find  that  issue  against  the  plaintiff.  I  sunpose  that  was 
a  competent  matter  for  the  Court  to  deal  with  by  a  mere 
action  to  set  aside  the  award.  There  will  be  a  declaration 
that  the  award  is  void  and  that  the  defendant  did  not 
become  the  owner  in  fee  simple  of  the  land  in  question; 
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a  judgment  for  plaintiff  to  recover  possession  of  the  strips 
of  land  taken,  etc. ;  a  reference  to  ascertain  the  damages 
resulting  from  injury  to  the  land  by  the  defendants  enter- 
ing, and  excavating,  as  referred  to  in  paragraphs.  6  and 
12  of  the  statement  of  claim,  but  excluding  those  com- 
mitted more  than  twelve  months  previously  to  action 
brought,  which  was  the  30th  March,  1894. 

The  plaintiff  will  have  the  costs  of  the  action,  except- 
ing of.  the  issue  which  I  have  mentioned.  The  defendant 
wull  have  the  cost  of  that  issue. 

I  am  disposing  of  the  case  formally,  but  it  was  under- 
stood at  the  time  that  the  main  question  was  the  validity 
of  the  award,  and  that  there  would  be  no  objection  to 
have  the  damages  properly  appraised  by  some  tribunal,  in 
case  it  was  invalid. 

Note. — In  pursuance  of  the  terms  of  the  above  judgment,  this 
matter  was  eventually  sent  to  a  Referee  and  after  his  report  the 
folloiying  judgment  was  given  on  May  5lh,  1896,  by  Henry  J.: 

This  case  must  be  remitted  to  the  Referee. 

The  evidence  taken  at  the  trial  and  tendered  before  the  referee 
should  have  been  received  under  the  express  provision  of  Order  XXXV, 
R.  24.  This  evidence  contains  a  statement  of  a  witness,  James  Ross, 
who  says  that  the  fence  was  removed  from  the  property  in  question. 
There  is  no  other  evidence  as  to  the  removal  of  this  fence  and  that 
matter  should  have  been  before  the  referee  and  dealt  with. 

As  to  costs  in  this  cause  above  the  amount  taxed  against  the  defen- 
dant town,  they  are  clearly  not  recoverable.  The  cases  cited  to  sup- 
port the  opposite  view  are  not  in  point.  Theie  is  no  principle  upon 
which  costs  in  an  action  which  are  not  taxable  against  a  defendant  can 
be  recovered  against  him  as  damages  and  that  is  what  is  asked  for 
here. 
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Cann  vs.  International  Trust  Co. 

Before  Graham,    E.  J  ,  (at  Yarmouth.) 

Two  companies  existed  in  Yarmouth,  a  g^as  company  and  an  electric 
lig-ht  company.  Attempts  were  unsuccessfully  made  to  consolidate 
them.  Certain  members  of  the  electric  li^ht  company  promoted  a 
new  company  called  The  Merchants  and  Manufacturers'  Company, 
which  acquired  the  property  and  assets  of  the  electric  lijfht  com- 
pany. The  promoters  of  the  new  company  afterwards  acquired  a 
controllings  interest  in  the  gas  company,  and  proceeded  to  sell  out 
all  the  property  and  assets  of  the  Merchants  and  Manufacturers' 
Company  to  the  gas  company,  issuing  bonds  of  the  gas  company 
secured  by  mortgage  of  all  its  property  to  pay  for  it. 

An  action  was  brought  by  certain  of  the  minority  shareholders  of  the 
gas  company  to  set  aside  the  mortgage  and  the  bond  issue.  On 
the  trial  an  amendment  of  the  statement  of  claim  was  granted, 
allowing  plaintiffs'  to  amend  by  inset  ting  a  paragraph  alleging  the 
action  to  be  brought  on  behalf  of  themselves  and  the  other  share- 
holders, not  being  defendants,  and  also  to  make  necessary  amend- 
ments of  the  statement  of  claim  in  conformity  with  the  evidence. 
The  judge  found  that  the  scheme  of  the  promoters  of  the  Merchants 
and  Manufacturers'  Company,  who  also  constituted  a  majority  of  the 
shareholders  of  the  gas  company,  was  a  fraud  upon  the  minority 
shareholders  of  the  gas  company,  and  an  attempt  to  benefit  them- 
selves at  the  expense  of  such  shareholders. 

Held,  that  as  the  bonds  were  in  the  hands  of  third  parties,  who,  on 
taking  the  bonds,  were  not  bound  to  go  beyond  the  bond  itself,  the 
instrument  securing  it,  and  the  charter  of  the  company,  neither  the 
bonds  nor  the  mortgage  could  be  set  aside. 

Held^  further,  that  the  plaintiffs  were  entitled  to  relief.  A  reference 
was  ordered  to  ascertain  the  value  of  the  company's  property 
misapplied,  and  it  was  also  held  that  a  receiver  might  be  appointed 
and  the  company  wound  up.  The  certificates  of  shares  issued  to 
the  Merchants  and  Manufacturers'  Company  were  ordered  to  be 
delivered  up  and  cancelled. 

Ccming  &  Chipman  for  plaintiffs. 
George  Bingay  for  defendants. 

Decided:  January  5th,  1894.    Graham,  E.  J.: 

This  is  an  action  brought  by  certain  sharelioldcrs  of 
the  Yarmouth  Gas  Light  Company  on  behalf  c  f  themselves 
and  others,  bein^^  a  minority  of  shareholders  complaining 
<'f  the  fnuidulent  proceeding  of  thq  directors,  who  con- 
trolled the  majority  of  the  shares  and  misapplied  the  com- 
pany's property,  benefiting  themselves  and  their  friends. 
The  defendants  are  tKe  International  Trust  Company, 
5 — N.    S.    R.     40 
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trustee  tor  the  bondholders,  now  proceeding  to  sell  the 
property  under  the  mortgage,  the  Merchants  and  Manu- 
facturers Company,  a  party  to  the  fraud,  the  Yarmouth 
Gas  Light  Company,  made  a  defendant  because  it  is  con- 
trolled by  the  defendants,  whose  acts  are  complained  of, 
and  because  the  plaintiffs  are  in  a  minority.  Also  Robert 
S.  Eakins,  E.  Franklyn  Clements,  Edgar  N.  Clements, 
and  Albert  M.  Perrin,  the  directors,  whose  acts  are  com- 
plained of,  and  Linus  M.  Childs,  in  collusion  with  them, 
together  with  Frederick  L.  Clements,  Charles  L.  Hunt, 
Edgar  K.  Spinney,  William  E.  Perry,  Thomas  W.  Johns, 
and  Jacob  Bingay  added,  because  they  also  hold  some 
bonds. 

The  history  of  the  case  is  long.  (The  learned  judge 
here  reviews  all  the  material  facts  in  the  case,  which  are 
now  summarized  in  the  first  paragraph  of  the  headnote  to 
this  report,  and  proceeds  as  follows)  : 

That  brings  me  to  what,  I  think,  is  the  only  question 
in  the  case — the  question  of  remedy. 

Because,  without  using  adjectives,  this  is  a  case  of 
actual  fraud,  and  Beatty's  case  (Beatty  v.  N.  W.  Trans- 
portation Co.,  12  App.  Cases  589),  is  really  in  the  plain- 
tiffs' favor.  How  could  these  directors  ratify  their  fraud- 
ulent acts  by  fraudulently  voting  these  shares  ? 

The  plaintiffs  contended  that  these  bonds  were  ultra 
vires,  and  could  be  set  aside,  even  if  they  were  in  the 
hands  of  bona  fide  holders. 

They  rely  upon  the  act  of  incorporation,  51  Vic.  127, 
referred  to  in  the  bond,  and  particularly  the  17th  section, 
which  provides  that  the  "company  shall  have  authority  to 
borrow  such  sum  of  money,  not  exceeding  the  amount  of - 
its  capital  stock,  as  the  directors  shall  deem  necessary," 
and  they  say  that  the  fictitious  proceedings  carried  on 
between  Clements  and  the  others  did  not  constitute,  under 
section  7,  an  increase  of  the  capital  stock  from  $36,000, 
at  which  it  stood,  to  $100,000.  If  this  contention  could 
be  sustained,  I  would  not  think  there  was  much  difliculty 


Digitized  by 


Google 


CANX  V.  INTEBNATIONAI,  TBUST  CO.  67 

in  continuing  the  injunction.  But  I  think  I  am  compelled 
to  say  that  the  bondholder  is  only  obliged  to  look  at  the 
instrument  securing  his  bond,  the  bond  itself,  and  the  act 
of  incorporation,  and  that  he  may  assume  that  the  neces- 
sary resolutions  have  been  passed  by  the  company,  and  the 
necessary  action  taken  by  the  directors.  I  have  read  a 
number  of  the  United  States  decisions,  but  I  only  cite  two 
English  cases — Royal  British  Bank  v.  Turquard,  6  E.  & 
B.  327 ;  the  Athenaeum  Society,  ex  parte  Eagle,  4  K.  & 
J.  549.  The  defendants  strongly  relied  upon  this  point 
They  also  said  there  could  not  be  a  rescission,  because  the 
Merchants'  Company,  by  reason  of  the  statute,  having 
failed  to  keep  its  books,  was  extinct,  and  they  asked  leave, 
on  behalf  of  the  Trust  Company,  to  set  up  that  defence, 
and  I  allowed  the  amendment.  Of  course,  it  is  still  on 
the  record,  appearing  by  attorney,  but  even  if  the  company 
had  forfeited  its  charter,  I  think  a  Receiver  could  do  all 
that  requires  to  be  done  with  that  company's  property. 
And  there  is  authority  for  the  appointment  of  one  in  such 
a  case. 

The  defendants  raised  the  question  of  laches,  but  I 
think  the  lapse  of  tinie  is  abundantly  accounted  for.  I 
shall  not  recapitulate  the  evidence  upon  this  point  The 
attempt  of  the  plaintife  to  get  information  and  access  to 
the  books,  and  the  resistance  thereto  by  the  Clements'  and 
Mr.  Eakins,  constituted  a  marked  feature  of  the  case.  Two 
of  the  shareholders  have  applied  severally,  and  their 
respectives  solicitors  have  applied,  and  they  then  combined 
the  two,  a  shareholder  and  a  solicitor,  and  Mr.  Harris,  the 
solicitor,  toc^  shares,  and  he  applied  so  as  to  be  both 
shareholder  and  solicitor.  I  believe  there  was  another 
difficulty,  they  had  to  apply  to  the  president,  Mr.  Clements, 
in  his  official  capacity,  to  see  the  books,  and  there  was 
difficulty  in  doing  that.  Finally,  they  applied  to  the 
Court  for  a  mandamus  to  compel  an  inspection  of  the 
books,  and  the  application,  I  believe,  miscarried.     Infor- 
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mation  was  refused  at  the  shareholders'  meetings  in  the 
most  despotic  ws.j.  I  refer  to  the  evidence  of  Hugh  L. 
Cann  and  John  Lovitt.  Finally,  Mr.  Clements  was 
examined  before  a  master,  in  aid  of  execution  upon  the 
judgment  Cann  v.  The  Oas  Company.  And  this  exami- 
nation was  long  and  brought  to  light  much  that  was  useful. 
It  extended  from  the  5th  to  the  28th  of  January,  1893, 
with  a  short  adjournment,,  and  during  that  examination, 
and  just  as  the  sale  was  about  coming  off,  in  fact,  the  very 
day  the  sale  was  to  come  off,  the  writ  was  issued  and  the 
restraining  order  granted,  namely,  the  9th  of  January, 
1893. 

But  the  important  fact  of  all  others,  namely,  that  Clarke 
was  not  an  independent  shareholder,  but  really  constituted 
the  bondholders  in  disguise,  helping  themselves  by  extend- 
ing their  mortgage  on  the  Gas  Company's  property.  The 
fact  did  not  becomo'known  to  the  shareholders  now  seeking 
a  remedy  imtil  the  very  eve  of  this  action.  Then  it  was 
disclosed  as  the  result  of  a  falling  out. 

Affidavits  had  been  made  in  the  other  action  by  Clarke, 
and  some  of  those  defendants  knew  this  fact,  and 
some  of  them  had  been  cross-examined,  but  although  it 
was  a  material  subject  for  inquiry  in  that  action,  it  had 
been  suppressed,  and  counsel  confidently  asked  the  court 
in  that  case,  ^'WTiy  would  Clarke,  if  it  was  a  bad  bargain 
and  a  worthless  acquisition,  be  a  party  to  the  destruction 
of  his  block  of  shares  ?"  They  did  not  know  that  a  loss 
might  be  made  up  in  the  bonds.  I  think  the  court  was 
imposed  upon,  and  the  plaintiffs  might  well  draw  back 
when  they  had  fought  over  the  ground  before.  It  takes 
time  to  discover  things  when  sworn  testimony  covering  the 
ground  has  not  disclosed  it. 

I  think  the  defence  of  laches  fails.  There  was  no 
acquiescence.  I  think  the  remedy  is  somewhat  inadequate, 
because  it  allows  to  be  done  what  was  at  first  contem- 
plated, namely,  the   expropriation  of  plaintiffs'    interest. 
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The  defendants,  Eakins,  Childs,  E.  F.  Clements,  E.  N". 
Clements,  and  Perrin,  are,  in  my  opinion,  liable  to  make 
good  to  the  company  the  value  of  the  property  so  misap- 
plied. There  has  been  a  breach  of  trust  by  these  directors 
in  collusion  with  Childs,  a  partcipant  in  the  profit,  and 
these  plaintiffs,  on  behalf  of  the  company,  €sk  to  have  the 
loss  suffered  by  it  made  good.  That  loss,  I  find,  comprises 
the  whole  of  the  company^s  property. 

Their  acts  as  mere  shareholders,  fraudulently  diverting 
the  company's  property  to  their  own  benefit,  and  to  the 
injury  of  the  minority  of  the  shareholders,  would,  in  my 
opinion,  entitle  the  plaintiffs,  on  behalf  of  the  company, 
to  the  same  relief. 

I  refer  to  the  following  authorities  upon  the  whole 
subject  of  relief: — Menier  v.  Hooper,  0  Ch.  350,  43  L.  J. 
Ch.  330;  Aiwood  v.  Merrywether,  L.  R.,  5  Eq.  464,  37 
L.  J.  Ch.  35 ;  Gregory  v.  Patchett,  33  Beav.  595,  10  Jur. 
N".  S.  1118;  Brewer  v.  Boston  Theatre,  104  Mass.  378; 
Peahody  v.  Flint,  6  Allen  56 ;  Miner  v.  Bell  Island  Co., 
53  If.  W.  R.  218 ;  Salomans  v.  Laing,  12  Beav.  377,  19  L. 
J.  Ch.  291 ;  Walsham  v.  Stanton,  1  DeG.  J.  &  S.  678,  33 
L.  J.  Ch.  68 ;  Farmers  Loan  Co,  v.  Sandigo,  45  Fed.  App. 
627;  Russell  v.  Wakefield,  L.  R.  20,  Eq.  481,  44  L.J.  Ch. 
496;  Mason  v.  Harris,  11  C.  D.  97;  New  Sombrero  v. 
Erlanger,  5  C.  D.  116-3,  App.  Cases  1218;  Cook  on 
Stockholders,  ss.  652,  662,  663 ;  1  Morowitz  on  Corporor 
tions,  ss.  245,  257,  271  to  4;  Land  Credit  Co,  v.  Fermory, 
L.  R.  8  Eq.  7,  5  Ch.  763 ;  Joint  Stock  Bank  v.  Brown,  8 
Eq.  381.  See  p.  382  Judgt,  2  Chitty,  Eq.  Index  1435 ; 
Evans  v.  Coventry,  8  DeG.,  M.  &  G.  p.  843 ;  London  and 
Hamburg  Bank,  5  Ch.  452 ;  Charitable  Corporation  v. 
Sutton,  3  Atk.  401;  Lindley  on  Corporations,  5th  Ed., 
371-372-584,  53  Am.  Dec.  Xotes  37. 

There  will  be  a  reference  to  ascertain  the  value  of  the 
company's  property  misapplied. 
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I  have  not  heard  this  branch  of  the  relief  discussed 
very  fully,  but  I  can  hear  the  parties  when  the  terms  of 
the  decree  are  settled.  I  think  there  ought  to  be  a  Receiver 
appointed,  the  company  woimd  up,  and  all  necessary 
accounts  taken. 

The  certificates  of  shares  issued  to  Clements  and  to 
the  Merchants'  Company,  and  transferred  to  him,  must 
be  delivered  up  to  be  cancelled. 

I  think,  by  an  oversight,  the  orders  of  the  court  in  the 
other  action  simply  provided  that  the  costs  were  to  be  paid 
by  the  defendants  and  were  not  apportioned.  There  must 
at  least  be  this  remedy.  Even  yet  the  Gas  Company,  having 
paid  all  the  costs,  is  entitled  to  contribution  from  the 
defendants  in  that  action.  I  also  am  of  the  opinion  that 
Eakins'  judgment  against  the  company  should  be  opened 
up,  if  that  relief  is  now  asked  for.  The  counter  claim  was 
disinissed  at  the  trial. 

Then,  as  to  the  costs,  the  defendants,  Eakins,  Childs, 
E.  Frankly n  Clements,  Edgar  N.  Clements,  and  A.  M. 
Perrin  will  pay  the  costs  of  this  action  and  the  costs  of 
tlie  defendant  Gas  Company,  if  any.  As  to  the  costs  of 
the  other  defendants  and  of  the  counter  claim,  there  will 
be  no  order. 

Further  consideration  adjourned. 

XoTE. — At  the  hearing  I  allowed    the    plaintiffs    to 
amend  by  inserting  a  paragraph  alleging  the  action  to  be 
brought  on  behalf  of  themselves  and  the  other  shareholders, 
not  being  defendants;  also  alleging  the  defendant    com- 
pany to  be  controlled  by  the    defendants    complained  of. 
lake  necessary  amendments  of  the  statement  of 
onformity  with  the  evidence,  etc.    I  also  allowed 
iant  to  amend,  as  I  have  already  stated  in  the 
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A.  McDonald  v.  D.  McDonald. 

Before  Henry,  J.,  (Svdney,  C.  B.) 

Defendant  had  in  his  hands  the  sum  of  11307,67,  belonging  to  M.,  being 
the  proceeds  of  the  sale  of  a  mining  property.  Plaintiff  claimed  to 
be  entitled  to  all  this  money,  and  presented  to  defendant  a  document 
which  he  claimed  was  an  order  for  the  whole  of  the  fund.  I'here 
WHS  consideration  for  the  order.  Defendant  paid  plaintiff  $209.67 
on  the  day  of  the  presentation  of  the  order,  made  an  entry  in  his 
book  of  this  payment  on  the  order,  and  gave  plaintiff  to  understand 
that  the  balance  of  the  amount  of  the  order  would  be  paid  him  on 
the  following-  Monday.  Three  days  after  the  entry  in  his  book  he 
was  advised  bv  M.  that  plain liff  had  an  order. 

Heldt  that  the  document  being  conditional  was  not  a  bill  of  exchange, 
and  that  the  transaction  constituted  an  equitable  assignment  of  the 
funds  coming  from  the  mining  property,  to  the  extent  expressed  in 
the  order. 

Doctrine  of  estoppel  applicable. 

D,  D.  McKenzie  for  plaintiff. 

Oillies,  Q.  C,  and  McEchen  for  defendant. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided:  February  9th,  1895.     Henry,  J.: 

I  find  that  on  Saturday,  the  4th  of  March,  1893,  the 
plaintiff  presented  to  the  defendant  the  document  sued 
upon.  Tliere  was  then  a  sum  of  $1,309.67  in  defendant's 
hands  belonging  to  Donald  J.  McQueen,  which  had  arisen 
from  the  sale  of  the  Coxheath  Mining  property,  as  de- 
tailed in  the  evidence. 

It  appears  that  plaintiff  at  that  time  claimed  to  be 
entitled  to  receive  from  the  defendant  all  the  money; 
that  is,  the  whole  of  the  $1,309.67.  It  did  not  appear 
clearly  at  the  trial  whether  the  whole  of  this  amount  was 
claimed  by  plaintiff,  on  the  theory  that  the  balance  beyond 
the  amount  of  the  order  was  owing  him  by  McQueen,  or 
upon  the  theory  that  interest  on  the  amount  named  in  the 
order  for  the  period  during  which  plaintiff  held  it,  would 
exhaust  the  balance.  In  neither  \'iew  does  it  appear  that 
he  was  entitled  to  demand  more  than  the  $700.  If  he  had 
claimed  exclusively  upon  and  for  the  amount  of  the  order, 
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the  plaintiff's  testimony  as  to  what  took  place  between 
himself  and  the  defendant  would  be  more  effective  in  his 
favor.  Claiming  the  whole  of  the  fund,  and  the  order 
not  appearing  to  justify  that  claim,  there  is,  so  far  as  this 
consideration  is  concerned,  less  reason  for  believing  that 
the  order  was  produced  and  dealt  with,  as  deposed  by 
plaintiff,  there  being  an  absolute  contradiction  as  to  this 
by  the  parties.  Nevertheless,  the  plaintiff's  account  of 
the  transaction  is,  as  a  whole,  satisfactory,  and  it  is  cor- 
roborated by  evidence  coming  from  the  side  of  the  defence 
in  such  a  way  as  to  compel  me  to  give  effect  to  it 

The  plaintiff  deposes,  in  effect,  that  defendant  retained 
the  order  on  the  Saturday  in  question  and  gave  him  to 
understand  that  he,  the  defendant,  would  at  least  honour 
the  order  by  paying  the  balance,  as  he  in  part  honoured 
it  by  paying  the  $209.67    that  day. 

Defendant  denies  all  knowledge  of  the  order  at  that 
time,  but  the  entry  in  his  own  book  of  that  date  is 
seriously  unfortunate  for  him.    The  entry  is  as  follows: 

Reed,    from     Merchants'    Bank,    for    D.    J. 

McQueen    $1,309.67 

Paid  Archie  McDonald,  on  D.  J.  McQueen's 

order 209.67 

Balance    $1,100.00 

The  letter  from  D.  J.  McQueen  to  defendant,  March 
15th,  sliows  that  defendant  must  have  advised  McQueen 
that  plaintiff  had  an  order.  Defendant's  letter  (not  in 
evidence),  to  which  McQueen's  of  the  15th  March  is  a 
reply,  is  referred  to  in  that  reply  as  of  the  7th.  The  7th 
was  the  Tuesday  following  the  Saturday  in  question. 

After  full  consideration,  I  find,  as  a  matter  of  fact, 
that  the  defendant  on  Saturday,  the  4th  March,  1893, 
retained  the  order,  paid  $209.67  to  plaintiff  upon  it,  and 
gave  him  to  understand  that  the  balance  of  the  amount 
of  the  order  would  be  paid  him  on  the  following  Monday, 
or  as  soon  cf 'er  as  the  plaintiff  might  call  for  it. 
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I  find  that  there  was  due  from  McQueen  to  the  plaintiff 
more  than  the  amount  of  the  order  sued  upon;  that  is, 
that  there  was  consideration  for  the  order. 

The  document  sued  upon  is  not  a  bill  of  exchange, 
being  an  order  to  pay  out  of  a  particular  fund,  and,  there- 
fore, conditional.  Maclaren — Bills  of  Exchange,  33,  48, 
and  it  was  not  accepted  in  accordance  with  the  provisions 
of  the  Act.     Maclnren,  102. 

Kevertheless,  I  am  of  the  opinion  that  the  plaintiff  is 
entitled  to  recover. 

I  think  the  transaction  amounts  to  a  case  of  equitable 
assignment  of  the  funds  coming  from  the  Copper  Mine 
property,  to  the  extent  expressed  in  the  order. 

Section  63  of  the  Bills  of  Exchange  Act  does  not  affect 
the  case.  1st,  because  the  document  sued  upon  is  not  a 
bill  of  exchange,  and,  2nd,  because  the  position  that  there 
is  here  an  equitable  assignment  depends  upon  principles 
outside  of  the  law  of  Bills  of  Exchange.  How  v.  Dawson, 
1  Ves.  Senr.  331 ;  Lett  v.  Morris,  4  Sim.  607 ;  Ex  parte 
South,  3  Swans.  392 ;  Yeates  v.  Groves,  1  Ves.  Junr.  281 ; 
Smith  V.  Everett,  4  Bro.  Ch.  64;  Brice  v.  Bannister,  3 
Q.  B.  D.  569. 

In  the  present  case,  and  in  connection  with  the  theory 
of  an  equitable  assignment,  the  plaintiff's  position  is,  I 
think,  very  strong,  by  reason  of  the  part  payment  and  the 
understanding  arrived  at  between  the  parties,  amounting 
to  an  acknowledgment  on  the  part  of  defendant  that  he 
was  holding  the  balance  for  the  plaintiff. 

In  this  connection,  see  the  following,  (cases  of  negoti- 
able paper)  : — De  Bemales  v.  Fuller,  14  East  582 ;  same 
case,  2  Camp.  426;  and  observations  of  Abbott,  C.  J., 
therein  in  Yates  v.  Bell,  3  B.  &  Aid.  643 ;  Robey  v.  Oilier, 
L.  R.  7  Ch.  695 ;  Ranken  v.  Alfaro,  L.  R.  5  Ch.  D.  786. 

See  also  Knight  v.  Wijfen,  L.  R.  5  Q.  B.  661,  the 
reasoning  in  which,  as  to  estoppel,  would  seem  applicable. 
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It  is  but  fair  to  the  defendant  to  state,  that  in  adopting 
the  plaintiff's  aocount  of  the  transaction,  I  do  not  impute 
any  intentional  misrepresentation  of  the  facts  to  the 
defendant.  I  came  to  the  conclusions  arrived  at,  partly  for 
the  reasons  already  stated,  and  partly  because  I  foimd  the 
defendant's  memory  very  defective,  by  reason  apparently 
of  its  having  become  impaired,  as  mentioned  in  his  evi- 
dence. This  latter  consideration  may  possibly  also 
account  for  his  having  remitted  the  whole  of  the  balance 
above  the  $209.67  to  McQueen,  a  course  which,  under  the 
facts  as  found  by  me,  seems  unwarranted. 

There  will  be  judgment  for  the  plaintiff  for  $433  and 
costs. 


LOASBY  V.    EOAN. 

Before  Ritchie,  J. 

Defendant  was  ordered  by  rule  of  court  to  pay  into  court  the  amount 
of  trust  funds  admitted  by  him  to  be  in  his  hands.  Defendant  dis- 
obeyed the  order,  and  an  application  was  made  at  Chambers  under 
O.  40,  R.  4  and  O  42,  R  2,  for  an  order  that  a  writ  of  attachment 
be  issued  against  him.  Defendant  appeared  and  objected  to  the 
granting-  of  the  order  for  the  attachment  on  the  following  grounds ; 
(i)  That  a  Judge  at  Chambers  has  no  authority  to  grant  an  order 
for  attachment  in  such  a  case  ;  (2)  That  in  view  of  section  one  of  the 
Collection  Act  a  writ  of  attachment  could  not  issue  for  the  payment 
of  money  ;  (3)  That  a  time  must  be  limited  in  the  order  for  the  pay- 
ment, and  that  it  was  not  sufficient  to  require  it  to  be  paid  '*  forth- 
with ;"  (4)  That  it  was  not  sufficiently  proved  that  the  money  bad 
not  been  paid  in,  a  certificate  of  the  Prothonotary  being  necessary, 
as  under  the  English  practice. 

Heldy  that  there  was  jurisdiction  in  Chambers  to  grant  4he  order  in 
question  ;  that  the  provision  in  the  Collection  Act  was  not appplicable 
to  a  case  of  this  kind  ;  that  the  expression  *'  forthwith  "  was  suffi- 
cient, and  that  the  fact  that  the  defendant  appeared  and  did  not 
dispute  the  non-payment,  disposed  of  the  fourth  objection.  A  writ  of 
attachment  was  granted  accordingly. 

Gilbert  v.  Kndean  (9  Ch.  D.  259)  distinguished. 

The  facts  existing  in  this  case  previous  to  this  appli- 
cation will  be  found  reported  in  27  N.  S.  K  349. 

/.  M.  Torwnshend  for  plaintiff. 
H.  Mclnnes  for  defendant. 
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Decided:  April  20th,  1895.     Ritchie,  J.: 

By  a  rule  of  this  court,  bearing  date  the  30th  day  of 
February  last,  the  defendant,  Peter  Egan,  was  ordered 
forthwith  to  pay  into  court  the  sum  of  $4,386.31,  being 
the  amount  of  trust  funds  admitted  by  him  to  be  in  his 
hands.  This  rule  was  served  on  defendant  on  3rd  April 
instant,  and  a  demand  made  upon  him,  at  the  instance  of 
the  plaintiff,  to  comply  with  said  order;  to  which  he 
replied  that  the  money  therein  referred  to  had  been  com- 
mitted to  him  in  trusty  that  he  would  keep  the  trust,  and 
would  not  give  up  the  funds,  and  on  being  then  informed 
that  if  he  did  not  obey  the  order,  proceedings  for  contempt 
would  be  instituted  against  him,  he  replied  that  they  could 
try  imprisonment,  and  he  did  not  regard  the  order. 

The  order  for  the  payment  into  court  of  the  money 
not  having  been  obeyed,  an  application  has  been  made  to 
me  at  Chambers  for  an  order,  that  a  writ  of  attachment 
may  be  issued  against  him  for  his  disobedience  to  said 
order,  and  that  he  might  be  required  to  pay  the  costs  of 
the  application.  The  defendant  appeared  by  counsel;  he 
made  no  defence  on  the  merits,  but  raised  several  technical 
points  against  the  granting  of  the  order  for  the  attachment, 
which  I  will  now  consider. 

This  is  an  application  under  Order  XL.  and  XLII., 
particularly  rule  4  of  Order  XL.  and  rule  2  of  Order 
XLIL,  and  the  first  objection  taken  was,  that  a  judge  at 
Chambers  has  not  authority  to  grant  such  an  order.  The 
rules  referred  to  are  similar  to  the  English  ones,  and  it 
has  there  been  held  that  a  judge  in  Chambers  has  power 
to  grant  an  order  for  attachment  in  a  case  like  this.  In 
8alm  Kyrhurg  v.  Posnanski  (13  Q.  B.  D.  218)  Matthew, 
J.,  made  an  order  at  Chambers,  giving  leave  to  issue  a 
writ  of  attachment  against  defendant  for  disobedience  of 
an  order  directing  him  to  deposit  in  court  two  bills  of 
exchange.     On  an  appeal  from  this  order,  the  Judicature 


Digitized  by 


Google 


76  LOASBY  V.   fiOAiT. 

Act  and  the  rules  were  fully  considered,  and  the  court 
held  that  a  judge  at  Chambers  had  power  to  give  leave  to 
issue  the  writ.  In  Davis  v.  Galmoye  (40  Ch.  D.  355), 
Mr.  Justice  North  made  an  order  at  Chambers  giving  the 
plaintiff  leave  to  issue  a  writ  of  attachment  against  defend- 
ant for  contempt,  in  not  having  paid  money  ordered  to  be 
paid  into  court.  On- a  subsequent  application  to  suspend 
the  execution  of  the  writ,  the  defendant's  counsel  sug- 
gested that  the  Court  of  Appeal  had  intimated,  in  the 
same, action,  reported  in  .39  Ch.  D,  323,  that  such  appli- 
cation should  be  made  in  ojien  court.  But  North,  J.,  fully 
explains  that, decision  and  states  the  practice  to  be  as 
follows : 

"In  all  these  cases  the  chief  clerk  is  perfectly  com- 
petent to  deal  with  the  application,  and  can  do  it  at  far 
less  expense  than  a  motion  in  court  would  cost.  If  an 
order  for  an  attachment  is  necessary,  the  chief  clerk 
cannot  make  that  order,  aiid  the  case  must  be  brought 
before  the  judge  in  person,  who  will,  if  he  thinks  it 
desirable,  adjourn  it  to  be  heard  in  open  court.  That  is 
the  practice  in  my  Chambers,  and,  I  believe,  in  those  of 
the  other  judges,  and  it  was  thus  that  the  original  appli- 
cation in  this  case  came  before  me  personally.  If  it  w^ere 
to  be  held  that  no  application  for  attachment  can  be  made 
by  summons  in  Chambers,  but  that  every  application  must 
be  made  upon  notice  of  motion,  it  would  often  happen 
that  the  person  against  whom  the  application  is  made 
would  have  to  pay  ten  times  as  much  costs  as  he  has  to 
pay  under  the  existing  practice.  If  the  Court  of  Appeal 
had  considered  that  there  was  no  jurisdiction  in  Chambers, 
my  order  would  have  been  reversed.  All  I  find  in  the 
report  is,  that  Lord  Justice  Cotton  thought  that  it  was 
better  for  the  application  to  be  made  in  open  court,  a 
view  to  which  I  am  prepared  to  give  full  weight  in  con- 
sidering whether  a  summons  for  an  attachment  should  be 
adjourned  into  court." 

Another  objection  was,  that  in  view  of  "The  Collection 
Act,  1894,"  a  writ  of  attachment  could  not  issue  for  the 
non-payment  of  money.     Section  1  of  this  Act,  which  is 
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similar  in  its  terms  to  section  4  of  the  English  Debtors' 
Act,  1869,  is  as  follows: 

"From  and  after  the  coming  into  operation  of  this 
Act,  no  person  shall  be  arrested  or  imprisoned  upon  or  in 
respect  of  any  judgment  of  the  Supreme,  County,  Probate, 
Municipal,  City  Civil,  Stipendiary  Magistrate'*?,  or 
Justice  or  Justices  Courts  in  this  Province,  ordering  or 
adjudging  the  payment  of  any  money,  unless  as  in  this 
Act,  or  hereinafter  provided." 

The  words  "default  in  payment  of  a  sum  of  money," 
in  the  English  Act  have  been  construed  by  the  Court  of 
Appeal  in  England,  and  it  was  held  in  Hates  v.  Bates 
(14  Probate  Div.  19),  that  the  words  ^'payment  of 
money"  in  that  section  did  not  mean  the  depositing  a 
sum  of  money  in  court  to  abide  an  order  to  be  subse- 
quently mad©;  which  is,  in  my  opinion,  the  case  before 
me.  A  previous  decision  of  Sir  J.  Hannen,  in  Lynch  v. 
Lynch  (10  Probate  Div.  183),  was  then  approved. 

A  further  objection  taken  was,  that  a  time  must  bo 
limited  in  the  order  for  the  payment,  and  it  was  not 
sufficient  to  require  it  to  be  paid  "forthwith."  Thomas 
V.  Nokes  (L.  R.  6  Eq.  Cases  52),  is  a  direct  authority  that 
the  expression  "forthwith"  is  sufficient,  but  the  counsel 
relied  upon  Gilbert  v.  Endean  (9  Ch.  D.  259),  where,  as 
he  seemed  to  think,  the  court  took  an  opposite  view,  and 
required  another  order  to  be  taken  to  fix  the  time.  But, 
in  my  opinion,  that  case  is  not  applicable; — there,  two 
things  were  required  to  be  done,  one  "forthwith,"  and  the 
other  merely  directed  to  be  done  without  reference  to 
time,  and  on  that  account  alone,  the  order  could  not  be 
enforced  until  the  time  for  doing  the  second  act  had  been 
fixed  by  an  order. 

Another  objection  was,  that  it  was  not  sufficiently 
proved  that  the  money  had  not  been  paid  in,  for  which  a 
certificate  under  the  hand  and  seal  of  the  Prothonotary 
was  required,  in  accordance  with  the  English  practice  in 
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relation  to  the  certificate  of  the  paymaster-general.  In 
view  of  the  reply  of  defendant,  when  served  with  the 
order,  I  am  inclined  to  think  such  a  certificate  was  not 
required.  The  point  is,  however,  disposed  of  by  the 
decision  of  the  court  in  Treheme  v.  Dale  (27  Ch.  D.  66). 
Baggallay,  L.  J.,  said:    . 

"The  fourth  objection,  that  there  was  not  sufficient 
evidence  of  non-payment,  is  disposed  of  by  the  fact  that 
the  defendant  appeared  and  did  not  dispute  the  fact  of 
non-payment" 

And  Cotton,  L.  J.  : 

"If  the  order  for  an  attachment  had  been  made  on 
affidavit  of  service,  without  any  further  evidence  than 
was  before  the  court,  the  objection  would  probably  have 
been  fatal.  But  the  defendant  appeared  and  did  not 
dispute  the  fact  of  non-payment,  but  ai^ed,  on  other 
grounds,  that  an  attachment  ought  not  to  issue.  This 
removes  the  objection." 

I  think  the  plaintiff  is  entitled  to  have  leave  to  issue 
a  writ  of  attachment  in  this  case  against  the  defendant 
for  his  disobedience  to  the  rule  of  30th  February,  1895, 
asd  that  the  defendant  must  pay  the  costs  of  the  applica- 
tion. 

The  writ  of  attachment  will  remain  in  the  Prothon- 
otary's  office  for  one  week  after  it  has  been  issued,  to  give 
the  defendant  another  opportunity  of  obeying  the  order. 
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Municipality  of  Cape  Beeton  v.  Jost. 

Before  Henry.  J.,  (at  Sydney,  C.  B.) 

The  wife  of  defettclant  left  him,  and  defendant  published  a  notice  that 
he  would  not  be  responsible  for  any  debts  incurred  by  her.  She 
subsequently  became  insane,  and  was  maintained  by  the  Commis- 
sioners of  Public  Charities,  who  claimed  from  the  plaintiff 
municipality  payment  for  her  maintenance.  The  plaintiff  munici- 
pality paid  the  claim  and  then  sued  the  defendant. 

Udd^  that  as  the  defendant,  when  his  wife  became  insane,  became 
directly  liable  to  the  Commissioners  of  Public  Charities  for  her 
maintenance,  the  payment  made  by  the  plaintiff  municipality  must 
be  regarded  as  voluntary,  and  judgement  should  be  entered  for 
defendant. 

Gillies,  Q.  C,  and  McEchen,  for  plaintiff. 
Moseley  for  defendant. 

Decided:  July  4th,  1895.    Heney,  J.: 

I  have  come  to  the  conclusion  in  this  case  that  there 
must  be  judgment  for  the  defendant. 

I  cannot  see  that  any  legal  liability  on  the  part  of  the 
plaintiff  Municipality  has  been  shown,  and  such  alleged 
hability  constitutes  the  basis  of  the  action  as  laid,  and 
would  be,  under  the  circumstances  in  proof,  an  essential 
element  in  the  material  for  any  action  which  could  be 
brought  by  the  Municipality  to  recover  the  claim  in 
question. 

A  perusal  of  section  26  of  the  Act  (Ch.  38  R.  S.)  will 
show,  that  the  conditions  necessary  to  make  the  Munici- 
pality liable  for  the  care  and  maintenance  of  the  defend- 
ant's wife  at  the  Provincial  Hospital  for  the  Insane,  were 
not  present  in  this  case. 

Moreover,  section  23  shows  that  the  plaintiff  Munici- 
pality, instead  of  recognizing  the  claim  against  them, 
should  have  shown  that  the  defendant's  wife  was  not 
chargeable  to  the  County  of  Cape  Breton,  but  to  her 
husband. 
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I  am  of  the  opinion  that  the  defendant  became  directly 
liable  to  the  Commissioners  of  Public  Charities  for  the 
care  and  maintenance  of  his  wife  under  the  circumstances 
in  proof,  notwithstanding  the  publication  of  the  notice 
on  which  he  relies,  because,  although  by  leaving  him,  as 
shown  by  the  evidence,  she  would,  upon  proper  notice  on 
his  part  become  disentitled  to  make  him  liable  for  neces- 
saries, that  disability  would  cease  to  exist  upon  her 
becoming  no?i  compos  mentis,  a  condition  which  obviously 
negatives  the  continuance  of  that  (responsible)  attitude 
of  rdl)ellious  desertion  which  disentitles  a  married  woman 
to  that  kind  of  protection  which  the  law  as  to  necessaries 
affords  her. 

With  these  views,  it  appears  to  me  that  the  recognition 
by  the  plaintiff  Municipality  of  the  claim  of  the  Com- 
missioners of  Public  Charities,  in  connection  with  the  care 
and  maintenance  of  defendant's  wife  at  the  Provincial 
Hospital  for  the  Insane,  must  be  regarded  as  volunl^ary, 
and  that,  therefore,  judgment  should  be  entered  for  the 
defendant,  with  costs. 
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Wells  v.  Western  Union  Telegraph  Co. 

Before  Graham,  E.  J. ,  (at  Guysboro). 

The  defendants,  a  telegraph  company,  used  a  line  of  telegraph  formerly 
owned  by  another  company,  which  by  its  charter  had  power  to 
**  set  up  posts  .  .  but  the  company  shall  use  the  power  .  .  in 
such  manner  as  not  to  interfere  with  the  free  use  by  the  public  of 
such  road."  The  defendant  company  placed  a  brace  against  one 
of  its  poles,  and  the  foot  of  this  brace  extended  five  feet  towards 
the  centre  of  the  highway,  the  road  being"  narrow  at  this  point.  In 
the  spring"  of  the  year  this  road  is  bad,  and  the  track  travelled  in 
summer  is  usually  abandoned  by  those  travelling  in  carriages,  the 
ground  nearer  this  pole  being  better,  and  it  being  impraticable  to 
g  >  to  the  other  side  of  the  roid.  Plaintiff,  in  driving  his  carriage 
ill  the  month  of  April  along  this  road,  kept  in  or  near  the  travelled 
track.  When  the  horse's  head  was  about  opposite  the  pole,  the 
horse's  feet  sank  in  the  mud  The  horse,  to  recover  himself, 
sprang  toward  the  pole  side,  the  left  forward  wheel  came  in  con- 
tact with  this  brace,  and  the  wagon  was  broken  and  plaintiff  was 
injured. 

Held,  that  the  erection  of  the  brace  in  that  narrow  place  was  not  author- 
ized by  the  Act  of  Parliament ;  it  interfered  with  the  free  use  by 
the  public  of  the  highway.  The  ho^^y  road,  and  the  departure  in 
the  spring  from  the  travelled  track,  were  matters  for  the  considera- 
tion of  the  defendants  when  they  erected  the  brace.  The  position 
of  the  brace  was  the  proximate  cause  of  the  wagon  being  over- 
turned. 

Whiiman  for  plaintiflp. 

Drysdale,  Q.  C,  for  defendant. 

The  facts  sufficiently  appear  in  the  jud<]^ient. 

Decided:    July  4th,  1895.     Graham,  E. J. : 

The  defendant  company  uses  the  line  of  telegraph 
formerly  owned  by  the  Great  North  Western  Company 
along  the  public  highway  between  Guysborough  and  Canso. 
It  keeps  that  line  and  the  poles  in  repair.  The  Great 
North  Western  Company,  by  its  charter,  has  power  to 
"set  up  posts  for  supporting  the  wires  upon  any  public 
road  or  street  or  highway,  *  *  *  but  the  company 
shall  use  the  power  *  *  in  such  manner  as  not  to 
interfere  with  the  free  use  by  the  public  of  such  road  or 
highway."  The  company  also  has  power  to  enter  upon 
and  take  private  property  for  the  purposes  of  the  line. 
6— N.  a  R.  40. 
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Near  Halway  Cove  bridge  there  is  a  telegraph  pole  of  this 
line  which  was  erected  in  1881.    It  is  about  two  feet  from 
the  fence  on  the  north  side  of  the  road.      The    distance 
from  fence  to  fence  at  this  point  is  29  feet     The  fences 
have  either  gradually  encroached  upon  the  land  originally 
acquired  for  the  highway — ^namely,  a  width  of  fifty  feet — 
or  else  the  amount  required  was  not  originally  fenced.     At 
first,  I  have  no  doubt,  the  roadbed  was  laid    out    about 
midway  between  the  fences,  and  the  track  travelled   was 
about  the  centre,  but  gradually  the  travelling  was   more 
to  die  south  of  the  centre.     About  three  years  ago    the 
defendant  company  placed  a  brace  against  this  pole.     The 
foot  of  the  brace  extends  five  feet  towards  the  centre,  from 
the  foot  of  the  post.    In  the  spring  of  the  year  the  road  is 
bad.     The  soil  is  boggy,  and  while  the  frost  is  coming  out 
of  the  ground,  and  afterwards — for  three  or  four  weeks 
in  all — the  track  travelled  in  summer  is  usually,  but  not 
always,  abandoned  by  tho.-e  travelling  in  carriages.     They 
go  upon  the  higher  ground — the  sward  to  the  northward 
and  nearer  this  pole.     It  is  usual  for  them,  in  doing  this, 
to  keep  so  far  to  the  nortliward  that  they  are  obliged  to 
turn  in  again  slightly  in  order  to  avoid  the  brace.     At  the 
utmost,  this  distance  from  the  post  of  the  brace  to    the 
north  wheel  track  of  the  road,  in  summer,  is  not  more  than 
five  feet.     On  the  south  side,  the  travelled  track    comes 
against  a  bank.     George  W.  Scott  says: — ^^Could  not  go 
further  south  because  of  rising  ground."     The  plaintiff, 
in  driving  his  carriage,  on  the  21st  of  April,  1894,  was 
walking  his  horse  along  the  road,  keeping  in  or  near  the 
travelled  track.    When  the  horse's  head  was  about  opposite 
the  pole,  the  horse's  fore  foet  smk  in  the  mud.     The  horse, 
to  recover  himself,  sprang  towards  the  north  side.      The 
left  forward  wheel  came  in  contact  with  this  brace,  and 
the  wagon  was  upset  and  broken,  and  the  plaintiff  thrown 
out  jmd  injured.     The  ])cstman  says  that,  in  the  travelled 
track  at  that  time,  a  horse  would  sink  below  his  knees,  and 
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that  his  horse  went  down  more  than  six  inches    on    the 
same  day. 

This  action  is  brought  in  respect  to  the  injuries  I  have 
mentioned.  In  my  opinion,  the  erection  of  the  brace  in 
that  narrow  place  to  support  the  pole  was  not,  under  the 
circumstances,  authorized  by  the  Act  of  Parliament  It 
interfered,  I  think,  with  the  free  use  by  the  public  of  the 
highway.  The  defendants  have  not  sho>vn  that  the  brace 
was  a  necessary  means  of  "setting  up"  a  pole.  The  pole 
had  been  supported  for  a  number  of  years  without  a  brace. 
There  is  no  evidence  to  show  that  there  was  rock  or 
anything  to  prevent  a  pole  from  being  sunk  to  a  sufficient 
depth  to  dispense  with  the  necessity  of  a  brace.  Another 
pole  might  have  been  put  in,  or  that  one  sunk  deeper,  or 
a  wire  guy,  leading  from  the  post  the  other  way,  might 
have  been  used,  or,  using  a  brace,  the  pole  might  have 
been  set  further  away.  There  were  two  feet  to  spare 
between  it  and  the  fence,  which  would  be  much,  in  a  place 
so  narrow.  The  boggy  road  and  the  departure  in  the 
spring  from  the  travelled  track  was  a  matter  for  the  con- 
sideration of  the  defendants  when  they  erected  the  brace. 
When  the  defendants  have  legislative  permission  to  erect 
what  would  otherwise  be  a  nuisance,  they  must  show  that 
proper  precautions  are  taken  to  prevent  injuries  to  the 
public.  Wood  on  Nuisances,  page  tSlO,  section  301 ; 
Garrett  on  Nuisances,  pages  190-193.  Reasonable  care 
has  not  been  exercised  in  repairing  or  maintaining  Uiis 
pole. 

Dealing  with  the  defence  of  contributory  negligence, 
the  plaintiff,  in  my  opinion,  used  due  care  and  skill.  I 
do  not  know  what  other  course  a  horse  would  take,  under 
the  circumstances,  than  to  reach  firm  earth, — call  it 
bolting  or  not.  And,  spe iking  without  much  ex])erienee, 
I  do  not  know  that  even  great  strength  ap])lie(l  very 
promptly  to  tie  rein  would  at  once  prevent  a  horse  from 
reaching  firm  earth,  when  he  has  lost  confidence  in  his 


Digitized  by 


Google 


84  ADAMS  V.  ARCHIBALD. 

footing.    In  my  opinion,  the  position  of  the  brace  was  the 
proximate  cause  of  the  wagon  being  overturned. 

The  plaintiff  paid  one  dollar  for  repairing  his  wagon 
and  one  dollar  to  his  doctor.  He  suffered  pain  in  his 
shoulder,  and  he  must  be  allowed  something  for  loss  of 
time.  The  plaintiff  will  have  judgment  against  the 
defendant  for  forty-two  dollars  damages,  and  costs. 


Adams  v.  Archibald. 

Before  McDonald,  C.  J.,  Ritchie,  Graham,  Meagher  and  Henry,  JJ. 

A.  carried  on  a  dray  and  trucking-  business  and,  becoming  financially 
embarrassed,  g-ave  a  bill  of  sale  of  his  horses  and  trucks  to  S.  for 
$750,  payable  in  one  year.  A  few  months  after  the  g-iving*  of  the 
bill  of  sale,  S.,  with  A. 's  consent,  sold  the  property  at  auction  and 
bought  it  in.  After  the  sale  the  whole  of  the  property  remained  on 
A*s  premises  and  in  his  or  his  wife's  possession  for  some  years 
Subsequently  the  wife  of  A.  Bled  the  usual  certificate  and  consent, 
but  the  business  continued  as  before,  except  that  S.  sold  the  pro- 
perty covered  by  the  bill  of  sale  to  the  wife  of  A.  for  $750,  and  she 
paid  him  $250  of  her  own  money  on  account,  and  g-radually  paid  him 
other  sums  out  of  the  earnings  of  the  business.  The  business  was 
conducted  in  the  wife's  name,  the  husband,  however,  superintending 
it  and  some  of  his  debts  were  paid  out  of  its  earnings. 

Held^  that  the  facts  in  evidence  deprived  the  business  of  its  separate 
character,  and  that  even  the  investment  of  the  wife's  money  did  not 
enable  her  to  claim  the  business  as  her  separate  property. 

Action  against  the  Sheriflf  of  Halifax  by  a  married 
woman,  claiming  goods  seized  as  her  separate  property. 

The  facts  sufficiently  appear  in  the  following  judgment 
delivered  by  Townshend,  J.,  on  March  5th,  1895 : 

The  defendant  Sheriflf  le\nod  upon  three  horses  the 
subject  of  thia  action,  claimed  by  the  plaintiff,  Margaret 
Adams,  ^\nfe  of  Jonathan  Adams,  as  her  separate  property. 
The  plaintiff  is  a  married  woman,  doing  "a  dray  and 
trucking  business,  and  owning  horses  and  carts,  for  the 
purpose  of  carrying  on  a  dray  and  trucking  business"  in 
the  city  of  Halifax,  as  appears  by  her  certificate  duly  filed 
in  accordance  with  the  provisions  of  Chap.  94,  R.  S.   This 
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oeoiificate,  together  with  her  husband's  consent,  were  reg- 
ularly filed,  and  recorded  on  the  13th  of  March,  1890. 
The  defendant  seized  the  property  on  the  19th  September, 
1894,  on  an  executiim  issued  on  a  judgment  recorded  by 
P.  &  J.  O'Mullin  on  the  10th  November,  1890,  against 
Jonadian  Adams,  the  husband.  The  judgment  waa 
recovered  on  the  latter's  note,  dated  on  the  17th  November, 
1888,  at  four  months. 

The  evidence  shows  that  Jonathan  Adams  had  for 
some  ten  years  previous  to  March,  1889,  been  engaged  in 
the  same  business,  at  20  Bilby  street,  in  the  city  of  Hali- 
fax; that  becoming  embarrassed  with  debt,  he,  on  the  13th 
of  March,  1889,  made  an  assignment  for  the  benefit  of 
his  creditors  to  James  Adams,  his  brother ;  that,  -in  the 
month  of  February  preceding,  he  had  made  a  bill  of  sale 
of  his  horses,  harnesses,  trucks,  and  sleds,  to  one  Charles 
li.  Smith  for  $750.00,  payable  in  one  year,  and  that 
-with  the  consent  of  Adams,  Smith,  in  the  May  following, 
sold  all  the  property  contained  in  the  bill  of  sale  at  public 
auction,  and  bought  the  same  in,  with  the  exception  of 
one  horse,  which  he  subsequently  replaced;  that  after 
the  sale,  the  whole  of  the  property  remained  on  Adam's 
premises  at  20  Bilby  street,  as  before,  and  was  in  no  way 
interfered  with  by  Smith.  It  further  is  proved  that  the 
assignee  in  no  way  took  any  action  in  connection  with  the 
assignment,  which,  in  fact,  remained  a  dead  letter,  and 
in  no  way  affects  the  questions  at  issue.  From  the  date 
of  the  assignment,  March,  1889,  until  the  plaintiff  filed 
her  certificate  and  consent,  all  the  property  remained  at 
20  Bilby  street,  in  the  possession  of  Adams  or  his  wife, 
and  the  business  -^"^s  carried  on  as  before,  and  so  con- 
tinued, after  the  certificate  was  filed,  unchanged,  except 
that  in  April  or  May,  1890,  Smith  sold  the  property  in 
bill  of  sale  to  the  plaintiff  for  $750.00.  She  paid  him 
$250.00  on  account,  and  the  balance  he  agreed  to  take, 
from  time  to  time,  as  she  could  get    the    money.       The 
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$250.00  was  received  by  the  plaintiflf  from  her  father^s 
estate,  and  the  rest  she  paid  gradually  oiit  of  the  earnings 
of  the  business.  The  Smith  bill  of  sale  has  not  been 
attacked,  and  he  accounts  for  the  ^ery  favorable  terms 
allowed  the  plaintiff,  and  his  action  in  leaving  the  property 
on  the  premises,  as  due  to  his  friendly  feeling  towards 
them.  It  is  further  proved  that  no  change  of  any  import- 
ance took  place  in  the  business  after  tlie  wife  filed  her 
certificate,  except  that  the  bills  were  made  out  in  the  wife's 
name — in  fact,  practically  all  the  business  was  conducted 
in  the  plaintiff's  name,  but  the  husband  superintended, 
and  took  charge  of  it,  as  he  had  always  done.  Certain 
debts  due  by  her  husband  before  his  assignment  were  paid 
out  of  the  earnings  of  the  business,  and  another  proi^erty 
was  purchased,  at  the  corner  of  Young  and  Bilby  streets, 
in  the  plaintiff's  name,  and  a  house  and  stable  built  on 
it  out  of  the  earnings. 

The  question  1  have  now  to  decide  is,  whether  in  truth 
this  was  the  wife's  separate  business,  or  was  the  use  of 
her  name  a  mere  cloak  to  protect  the  husband's  property 
from  his  creditors  ? 

For  the  plaintiff,  it  is  contended  that  she  has  made 
out  a  cx)mplete  title  to  tlie  property,  both  under  ss.  5  and 
52  of  Chap.  94,  R.  S.,  Married  Woman's  Property  Act. 

Section  5  deals  with  personal  property  the  wife  may 
acquire  by  inheritance,  l,equost,  or  gift,  or  as  next  of  kin 
in  any  other  way  aftor  marriage,  which  she  is  enabled  to 
hold  frOv'^  from  her  husband's  debts,  provided  it  shall  not 
extend  to  any  property  received  from  her  hiisband  during 
coverture. 

Section  52  relates  to  wages,  and  earnings,  acquired  in 
any  employment,  occupation  or  trade  which  she  carries 
on  separately  from  her  husband,  which  are  also  protected, 
provided  she  is  so  engaged  with  her  husband's  consent. 

If  this  case  were  not  somewhat  complicated  by  the  fact 
of  the  wife  having  paid  $250.00  out  of  moneys  imdoubt- 
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edly  belonging  to  her,  I  should  have  no  difficulty  whatever 
in  deciding  that  the  arrangement  here  was  merely  colour- 
able for  the  purpose  of  protecting  the  property  against  the 
husband's  creditors,  or,  as  it  has  been  expressed,  a  mere 
device  to  fence  off,  and  defeat,  creditors.  It  is  perfectly 
clear  that  the  wife  may  carry  on  a  business  separately  from 
her  husband,  even  though  they  live  together,  but^  as  stated 
by  Spragge,  C.  J.  O.,  in  Murray  v.  McCailum,  8  Ont. 
A.  R277: 

"It  comes  to  be  a  nice  question  when  the  husband  has 
taken  any  part  in  a  business  which  is  claimed  by  the  wife 
to  have  been  carried  on  by  her  separately  from  her 
husband,  but,  as  I  have  already  said,  I  think  the  true  dis- 
tinction is  that  taken  by  Lord  Coleridge,  whether  or  not 
the  husband  has  interfered  in  the  conduct  of  the  business." 

And,  further,  by  Burton,  J.  A.,  at  p.  291 : 

**But  I  gather  from  the  language  of  Lord  Coleridge 
in  that  case,  that  what  occurred  here  would  have  beem 
regarded  as  such  an  interference  in  the  conduct  of  the 
business  as  to  deprive  it  of  its  separate  character,  and  it 
is  fitting  that  it  should  be  so — this  act  would  be  constantly 
evaded,  and  made  a  shield  for  fraud  upon  creditors,  if 
transactions  of  this  nature  were  held  to  come  within  it.  If 
the  husband  could  be  engaged  to  manage  one  department, 
why  could  not  the  entire  business  be  conducted  in  her 
name  by  means  of  his  agency  ?" 

This  is  precisely  what  has  occurred  in  the  present  case. 
Jonathan  Adams,  the  husband,  has,  from  first  to  last,  to 
all  intents  and  purposes,  managed  and  conducted  the 
whole  business,  using  his  wife's  name. 

Then,  does  the  fact  to  which  I  have  already  alluded,  of 
$250  of  the  wife's  money  being  invested  in  the  business, 
change  the  character  of  the  transaction  ? 

With  the  exception  of  this  $250,  the  property  was  all 
paid  for  out  of  the  earnings.  Then,  is  it  to  be  inferred 
that,  because  of  this  use  of  a  comparatively  small  sum  of 
money  belonging  to  the  wife,  in  the  purchase  from  Smith 
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of  her  husband's  property,  with  a  great  deal  more,  and 
which  property  earned,  with  the  husband's  assistance,  the 
balance,  that  it  has  become  the  wife's  freed  from  the 
husband's  debts,  under  Section  5  ?  If  $250  is  sufficient 
to  work  out  this  result,  then  any  sum,  however  trifling, 
must  produce  the  same  consequences.  I  cannot  believe 
the  law  to  be  in  such  a  condition.  I  think,  from  the  whole 
transaction,  the  $250  paid  by  the  wife  must  be  regarded 
as  a  loan  to  the  husband,  which  has  been  used  here  for  the 
purpose  of  helping  the  husband  to  keep  his  property  and 
earnings  out  of  the  hands  of  his  creditors,  and  cannot 
operate,  even  under  the  provision  of  the  statute,  to  entitle 
her  to  claim  the  same  as  her  separate  property.  Although 
the  case  of  Meakin  v.  Samson  et  al,  28  U.  C.  C.  P.  355, 
in  many  respects,  resembles  this  case,  yet  I  cannot  say  it 
is  on  all  fours  the  same,  but  looking  at  the  views  of  the 
learned  judges  who  decided  it,  the  decision  I  have  arrived 
at  is  in  harmony  with  what  they  say.  Hagerty,  C.  J.,  at 
p.  364,  says: 

"I  think  we  are  bound  to  construe  this  legislation  as 
referring  only  to  the  bona  fide  acquisition  of  property 
from  any  source  by  a  married  woman." 

It  is  on  that  principle  I  decide  this  case  in  favor  of 
the  defendant.  It  has  been  suggested  that  there  are  some 
important  diflferences  between  the  Ontario  Act,  and  this 
one,  but,  in  my  opinion,  none  that  affect  this  question. 
There  are  a  number  of  other  circumstances  in  connection, 
with  the  mode  of  carrying  on  the  business,  indicating  very 
clearly  that  it  was  in  reality  the  husband's,  and  not  the 
wife's,  separate  business,  to  which  I  do  not  now  think  it 
is  necessary  to  refer,  nor  to  the  many  authorities  cited  on 
both  sides.  My  judgment,  for  the  reasons  given,  is  for 
the  defendant,  with  costs. 

An  appeal  from  this  judgment  was  heard  on  November 
19th,  1895,  before  McDonald,  C.  J.,  Ritchie,  Graham, 
Meagher,  and  Henry,  JJ. 
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Harrington,  Q,  C,  in  support  of  appeal. 
Borden,  Q.  C,  and  Rowlings,  contra. 

The  judgment  of  the  Court  was  delivered  by  Henry, 
J.,  orally,  dismissing  the  appeal,  with  coste,  for  the  reasons 
given  in  the  judgment  of  the  trial  judge. 

Note. — See  Hartlen  v.  Adnws^  pout,  p   96. 


McEuRY  V.  Dominion  Coal  Company,  Limited. 

Before  Ritchie,  J.,  (at  Sydney,   C.  B.) 

IVhere  a  statutory  duty  is  imposed  on  a  company,  it  is  liable  for  any 
damage  caused  to  the  property  of  another  in  consequence  of  the 
negflig-ent  performance  of  that  duty,  and  the  company  cannot  avoid 
liability  by  showings  that  the  neg'lig'ence  was  that  of  an  independent 
contractor  employed  by  the  company. 

Action  by  plaintiflF,  claiming  damages  under  section 
6,  Ch.  65  R.  S.  N.  S.,  5th  series,  for  injury  by  fire  to  the 
property  of  plaintiflF  occasioned  by  the  defendant  company, 
Tvho,  by  themselves,  or  their  workmen,  or  contractors, 
caused  a  fire  to  be  lighted,  and  did  not  prevent  such  fire 
from  extending  to  the  land  of  plaintiflf. 

E.  T,  Moseley  for  plaintiflF. 

D.  D,  McKenzie  for  defendant. 
Decided:  July  9th,  1896.    Ritchie,  J. : 

On  the  trial  the  material  issues  were  found  in  favour 
of  the  plaintiflF,  and  I  took  time  to  consider  the  contention 
raised  on  behalf  of  defendants,  viz.,  that,  under  the  terms 
of  the  contract  for  clearing  the  line  of  railway,  defendants 
\rere  not  liable  for  the  negligence  of  the  contractor  in 
relation  to  the  burning  of  the  brush,  etc. 

The  same  contract  that  the  defendants  rely  on,  in  this 
case,  came  before  the  court  in  banc  last  winter  in  the  case 
of  McLean  v.  Dominion  Coal  Co.,  which  the  learned  trial 
judge  withdrew  from  the  jury,  on  the  ground  that  the 
negligence,  if  any,  was  that  of  an  independent  contractor, 
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and  that  the  company  were  not  liable.  The  Court,  however, 
did  not  take  that  view,  but  ordered  a  new  trial.  No 
written  judgment  was  given,  but  from  the  notes  of  the 
argument  furnished  by  the  reporter,  it  seems  clear  that  the 
Court  considered  the  defendants  might  be  liable  in  case 
negligence  of  the  contractors  was  proved.  This  decision  ia 
binding  on  me,  and  as  the  jury  in  the  case  before  me  have 
found  that  the  damage  was  occasioned  by  fires  lifted  by 
the  contractor's  men  for  the  purpose  of  clearing  defend- 
ants' land  under  the  contract,  and  that  reasonable  precau- 
tions were  not  taken  by  them  to  prevent  its  spreading,  the 
plaintiff  must  recover. 

Judgment  will  be  entered  for  plaintiff  for  the  amount 
of  damages  found  by  the  jury,  and  costs. 

Note. —  In  McLean  v.  Dominion  Coal  Co  heard  before  McDONALD, 
C.  J.  and  Graham,  Henry,  and  Meagher,  jj.,  Nov.  26th,  1894,  re- 
ferred to  in  the  above  judg-ment,  the  court  ordered  a  new  trial,  follow- 
ing^ the  judg^raent  in  Gray  v.  Pullen  (1864)  5  B.  &  S.  970;  34  L.  J.  Q. 
B.  265,  which  reversed  the  decision  in  the  Queen's  Bench,  and  held 
that  where  a  duty  is  imposed  by  statute,  defendant  was  not  excused 
from  liability  by  employing^  a  contractor,  whose  neglig-ent  acts  in  the 
performance  cf  the  contract  caused  damag^e  to  the  property  of  the 
plaintiff. 


McLellan  V.  Halifax  Graving  Dock  Co. 
Before  McDonald,  C.  J.,  and  Ritchie  and  Townshend,  JJ. 

A  chain  was  part  of  certain  g-ear  owned  by  defendant  company  which 
was  hired  by  a  contracter.  Plaintiff,  an  employee  of  the  contractor 
had  to  use  this  chain  and  pear  in  connection  with  his  work,  and 
while  using-  it  the  chain  broke,  and  plaintiff  was  severely  injured. 
No  one  could  account  for  the  breakings  of  the  chain.  There  was  no 
evidence  that  anything"  wrong-  with  the  defective  link  could  have 
been  discovered  by  a  reasonable  examination 

Held^  that  from  the  breaking:  of  the  chain,  under  these  circumstances, 
an  inference  should  not  be  drawn  that  when  the  defendants  supplied 
the  claim  they  had  not  taken  reasonable  care  to  ascertain  such  a 
defect,  or  that  the  defendant  oug'ht  to  have  known  of  its  conditions, 
or  that  it  was  not  then  in  a  reasonably  snfe  condition. 

The  practice  in  Engfland  of  periodic  testing-  by  chain  testers  is  not 
feasible  in  this  country  The  phrase,  res  ipsa  loquitur  referred  to. 
Murphy  \.  Phillips^  35  L.  T.  N.  S.,  477,  disting^uished 

Action  for  negligence.     The  facts  sufficiently    appear 
in  the  judgment  appealed  from.     The  case  was    tried   by 
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Graham,  E.  J.,  without  a  jury.     The  learned  judge  filed 
the  following  judgment  on  May  18th,  1897 : 

Tho  plaintiflF  was  a  laborer  in  the  employ  of  one  Barry, 
who  had  a  contract  for  repairing  the  iron  steamship 
"Strathcarron."  She  was  lying  at  the  time  in  the 
defendant's  dry  dock,  at  Halifax,  for  the  use  of  which 
her  owners  paid.  The  defendant  company  owns  a  steam 
crane  for  hoisting  heavy  articles  to  the  coping  of  the  dock 
from  below,  and  the  contractor,  Barry,  hired  this  crane, 
the  engineer  of  which  was  the  defendant's  servant. 
Kankine,  who  was  Barry's  foreman,  was  superintending 
the  hoisting  of  a  plate  taken  from  the  "Strathcarron's" 
bottom,  and  weighing  between  1,600  and  1,800  lbs.  The 
plaintiflF,  with  some  others,  under  Kankine's  directions, 
had  shackled  the  chain  from  the  crane  to  the  plate,  and 
by  means  of  a  guy  rope  had  kept  it  clear  from  the  side  of 
the  dock,  which  was  necessary  during  the  first  period  of 
its  ascent.  Then,  following  his  orders  to  help  to  land  the 
plate  on  the  coping,  they  began  to  ascend  the  step^  of  the 
dock  nearest  to  them,  passing  under  the  plate  suspended 
on  the  chain.  The  plaintiff,  who  was  the  last  of  the  gang, 
had  only  ascended  a  few  steps  when  the  chain  broke  four 
or  five  feet  from  the  plate,  and  it  fell  upon  his  leg, 
breaking  the  small  bone  above  the  ankle  joint,  and  also 
injuring  his  hip.  It  was  a  compound  fracture,  and 
became  a  serious  matter,  and  he  was  laid  up  a  long  time 
in  the  hospital,  and  has  not  yet  recovered  the  former  iLse 
of  his  leg. 

No  one  can  account  for  the  breaking  of  the  chain.  The 
broken  link  itself  could  not  be  found.  The  piece  which 
had  been  broken  off  was  in  court.  The  history  of  tlie 
chain  was  given,  and  exoerts  were  called  on  the  part  of 
the  defendant  It  was  a  9/16  inch  chain,  bought  with  a 
certificate  of  its  test  According  to  the  formulas,  its 
breaking  strain  was  8^  or  9  tons,  its  proof  strain  (i.  e.  its 
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safe-carrying  weight)  was  4J  or  4rJ  tons.  It  had  raised 
from  the  dock  as  much  as  3^  tons,  and  during  the  previou? 
week  it  had  been  used  in  raising  4  propeller  plates  weigh- 
ing 1^  tons,  and  in  lowering  in  their  places  others  weighing 
If  tons.  On  the  same  day,  about  a  quarter-of-an-houp 
before,  a  piston  weighing  3,000  lbs.  had  been  raised  with 
the  same  chain.  It  was  but  7  years  old,  and  in  respect  to 
wear,  the  engineer  says  it  had  not  been  more  than  a  month 
and  a  half  in  actual  use  during  that  period.  Mr.  Bayer 
satisfied  me  that  it  was  not  from  age  it  broke.  The 
experts  who  examined  it  spoke  of  its  condition.  It  was  in 
good  condition,  and  there  were  no  indications  of  it  having 
been  overloaded.  If  it  had  been  overloaded,  this  condition 
would  be  apparent.  It  had  not  been  affected  by  corrosion. 
Xo  marks  of  corrosion  were  on  it.  It  had  been  properly 
cared  for.  One  of  the  laborers  says  it  or  another  chain 
broke  four  years  before,  but  he  cannot  say  at  what  time  of 
year,  or  what  year,  or  what  ship  was  in  dock.  And  Mr. 
McPherson,  the  managing  director,  and  Mr.  Brophy,  the 
engineer,  who  would  have  all  to  do  with  such  a  matter,  say 
they  never  knew  of  it  breaking,  nor  was  it  reported  to 
them,  and  there  had  been  but  one  chain  from  'the  first.  I 
thing  the  laborer  must  have  been  mistaken.  In  Smith  on 
Negligence,  p.  247,  reference  is  made  to  cases  in  which 
the  phrase,  res  ipsa  loquitur,  applies.     There  it  is  said : 

"AYhere,  upon  the  other  hand,  something  unusual 
occurs  which  injures  the  plaintiff,  but  such  unusual  occur- 
rence is  not  even  inferentially  the  result  of  any  unusual 
act  of  the  defendant ;  and  the  defendant  has,  so  far  as  he 
is  concerned,  been  pursuing  his  usual  course,  which  has 
lieretofore  been  done  in  safety;  then  the  unusual  occur- 
rence is  what  is  called  an  accident,  or  is  perhaps  the  fault 
of  the  plaintiff  himself.  Care  should  be  taken  here  to 
distinguish  those  cases  where  an  accident  happens  through 
the  neglect  of  the  defendant,  altliough  things  are  allowed 
to  go  on  in  their  usual  course  in  one  sense,  that  is  to  say, 
they  are  left  to  get  out  of  order  by  neglect;  but  this  is,  in 
truth,  a  distinct  act  of  negligence  in  omitting  to  examine 
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and  repair,  and  the  accident  is  caused  by  an  unusual  cir- 
cumBtance  induced  by  tbe  act  of  the  defendant. 

The  question  is,  was  there  negligence  on  this  score? 
Brophy,  the  engineer,  says : — "It  is  my  duty  to  look  after 
the  machinery.  I  had  looked,  after  the  chain,  as  well  as 
the  other  machinery.  The  chain  was  overhauled  on 
several  occasions,  and  oiled,  so  that  it  would  run.  Had 
been  in  the  habit  of  using  this  chain.  Have  used  the 
single  of  this  chain  for  3^  tons  weight  The  chain  has 
not  done  a  month  and  a  half  in  its  whole  use  while  I  have 
been  there.  It  did  not  wear  by  use.  Might  a  little  on 
the  side  of  the  winch.  *  *  Every  time,  when  going 
to  hoist  anythiug,  overhaul  it,  slush  it  over,  to  make  run 
easy.  It  is  run  oflF  when  slush  is  put  on.  Put  it  on  as  it 
comes  in.     I  do  that  myself.'* 

Mr.  Moir,  an  expert,  says : — "From  a  practical  exami- 
nation of  this  chain,  I  saw  nothing  to  indicate  over- 
loading." 

There  is  nothing  from  which  it  could  be  inferred  that 
anything  wrong  with  the  defective  link  could  have  been 
discovered  by  examination, — no  one  has  discovered,  and 
the  chain  is  open  to  inspection  still,  that  any  other  link  is 
defective,  and  it  would,  I  think,  be  difficult  by  examina- 
tion to  detect  this  one  link  out  of  the  many  links.  If  the 
chain  was  found  good  for  double  the  weight  before,  one 
would  conclude  that  it  would  be  good  for  this  occasion. 

An  English  case  was  cited  about  a  chain,  but  the  facts 
in  evidence  in  that  case  must  be  considered.  I  refer  to 
the  case  of  Murphy  v.  Phillips,  35  L.  T.,  N.  S.,  477: 

"According  to  the  evidence  that  was  given  at  the  trial, 
it  would  seem  that  the  chain  in  question  was  not  equal  to 
the  strain  that  was  being  put  upon  it  on  this  occasion,  tliat 
some  of  the  links  of  it  were  worn  and  were  also  badly 
welded.  It  was  proved  also  that  a  person  who  had  been 
accustomed  to  handle  and  deal  with  chains  could,  upon  a 
slight  examination,  have  perceived  these  indications  of 
wear  and  of  bad  welding,  and  have  at  once  been  convinced 
that  the  chain  was  unfit  for  the  use  to  which  it  was  being 
put.     Evidence  was  given  by  a  chain-maker  that  he  could 
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see  with  the  naked  eye  that  the  chain  was  defective  in  two 
or  three  places,  and  dangerous  and  unfit  for  usa  It  was 
stated  also  that  there  were  well-known  and  ordinary 
methods  for  testing  chains,  adopted  by  persons  called 
chain-testers,  employed  for.the  purpose;  but  it  appeared 
that  this  particular  chain  had  not  been  tested  or  in  any 
way  examined  before  being  used  on  this  occasion." 

The  jury  found  that  the  master  could  have  discovered  the 
unfit  condition  of  the  chain  by  a  reasonable  examination, 
I  cannot  say  that  this  link's  defect,  whatever  it  was,  could 
have  been  discovered  by  a  reasonable  examination.  Then, 
as  to  the  observations  of  two  of  the  learned  Barons  about 
testing  chains  periodically,  I  think,  in  this  country, 
where  we  have  not  chain-testers,  it  is  not  feasible.  It  is 
a  question  of  degree,  no  doubt.  For  instance,  anchor 
chains  are  used  a  great  deal  here  and  they  sometimes  part, 
but  it  wK)uld  be  startling  to  require  periodical  testing,  or 
liability  where  one  breaks.  People  take  some  risks. 
Moreover,  if  periodical  testing  was  necessary,  from  the 
short  period  that  this  chain  was  in  actual  use,  I  think  the 
period  for  testing  it  had  not  arrived.  I  have  no  satis- 
factory evidence  from  which  I  can  draw  the  inference, 
and  I  do  not  infer,  that  when  the  defendants  supplied  this 
crane  they  had  not  taken  reasonable  care  and  precaution 
to  ascertain  such  a  defect,  or  that  they  ought  to  have 
knowTi  of  its  condition,  or  that  it  was  not  then  in  a  reason- 
ably safe  condition.  This  action  ought  to  be  dismissed, 
and  with  costs. 

An  appeal  from  this  judgment  was  heard  before 
^McDonald,  C.  J.,  and  Ritchie  and  Townshend,  J  J.,  on 
November  26th,  1897. 

V.  McNeill,  for  plaintiff. 

There  is  ground  for  inferring  that  the  machinery  was 
supplied  without  due  care.  Murphy  v.  Phillips,  35  L.  T. 
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K  S.  477;  Heaven  v.  Pender,  11  Q.  B.  D.  503,  508; 
Beven  on  Negligence,  332,  333.  The  links  would 
naturally  be  getting  worse  all  the  time,  and  the  mere 
Ufting  of  heavy  weight  would  itself  be  proof  of  negligence. 
Webb  V.  Rennie,  4  F.  &  F.  613 ;  Beven  on  Negligence, 
106.  There  should  have  been  a  more  recent  examination 
Df  this  chain.  Smith  on  Negligence,  247 ;  16  Am.  &  Eng. 
Ency.  449,  450 ;  Indermaur  v.  Dames,  L.  K.  3  C.  P.  311 ; 
Smith  V.  London  &  St.  Catherine  Docks  Co.,  L.  K.  3  C. 
P.  326 ;  Kearney  v.  London  &  Brighton  Co.,  L.  K.  5  Q. 

B.  411. 

Drysdale,  Q.  G.,  for  defendant  company,  cited  the 
following  authorities: — Griffiths  case,  12  Q.  B.  D.  493, 
13  Q.  B.  D.  259 ;  Patterson  v.  Wallace,  1  MacQueen,  748 ; 
Hutchinson  v.  York  &  Newcastle,  5  Ex.  343;  Beven  on 
Negligence,  365;  ^Yillianls  v.  Clough,  3  H.  &  N.  258, 
Lcngleys  case,  Ir.  R.  2  Ch.  24;    Vaughans  case,  12  Ir. 

C.  L.  R.  297 ;  Murphy  v.  Phillips,  35  L.  T.  X.  S.  477 ; 
Webb,  V.  Rennie,  4  F.  &  F.  608;  Allen  v.  Gas^  Company, 
1  Ex.  D.  251 ;  Dynen  v.  Leach,  26  L.  J.  Ex.  221.  Beven 
314,  319,  320,  322,  332,  333.  Jarvis  v.  May,  26  C.  P. 
Ont.  523;  Grieve  v.  Ontario  S.  S.  Co.,  4  C.  P.  387;  Ross 
V.  Cross,  17  Ont.  A.  R.  29 ;  19  Ont.  A.  R.  578 ;  Eaton  v. 
Sangster,  24  S.  C.  C.  708. 

No  written  judgments  were  given,  but  the  appeal  was 
dismissed  with  costs,  the  Court  adopting  the  judgment  of 
the  trial  judge. 
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Habtlen  V.  Adams. 

Before    McDonald,  C.  J„   Townshend,   Meagher  and   Henry,  J  J. 

Where  a  conveyance  by  a  married  woman,  of  alleg^ed  separate  property, 
is  attacked,  as  a  device  to  defraud  creditors,  the  attacking^  party  is 
not  entitled  to  succeed,  where  there  has  been  valuable  considera- 
tion for  the  security  g'iven,  by  showin)^  that  ultimately  the  business 
was  judicially  declared  to  be  a  device  to  defraud  creditors,  and 
also  that  the  party  oblaining*  the  security  was  a  relative  and  ha.d 
some  knowledge  of  the  business  in  question  and  knew  that  the 
husband  was  employed  in  it.  In  order  to  set  aside  such  conveyance 
it  must  be  clearly  shown  that  the  grantee  had  knowledge  of  the 
"device,"'  at  the  time  the  security  was  given. 

This  action  was  tried  before  Graham,  E.  J.  The 
facts  sufficiently  appear  in  his  judgment,  which  was 
delivered  on  December  7th,  1896,  as  follows: 

The  plaintiff  recovered  judgment  against  the  defend- 
ant, Jonathan  Adams,  on  24th  July,  1889,  for  $624.97,  on 
which  date  it  was  registered,  so  as  to  bind  land.  Execu- 
tion was  not  issued  until  the  1st  of  March,  1895,  on  which 
date  it  was  placed  in  the  hands  of  the  sheriff,  who  subse- 
quently returned  "no  property."     On  the  18th  of  March, 

1890,  the  wife,  Margaret  Adams,  filed  a  certificate  under 
the  Married  Woman's  Property  Act,  to  carry  on  the 
business  of  trucking  and  draying.     On  the  21st  of  March, 

1891,  a  deed  was  taken  in  her  name  of  a  lot  of  land,  and 
on  the  12th  of  October,  1892,  there  was  taken  a  deed  of 
another  lot.  Upon  these  lots  a  house  and  bam,  costing 
$2,000,  were  constructed.  The  lots  cost  $200  and  $235, 
respectively.  On  the  27th  of  February,  1895,  the  defend- 
ant, Jonathan  Adams,  and  his  wife  executed  a  mortgage 
to  James  Adams  for  $1,200  upon  this  property,  which 
was  already  subject  to  a  mortgage  for  $1,800. 

There  was  a  case  tried,  of  defendant's  wife  against  the 
sheriff,  Adams^  v.  Archibald,  who,  for  another  creditor, 
O'Mullin,  levied,  under  execution  against  the  husband, 
upon  personal  property,  three  horses  used  in  that  business, 
and  the  evidence  in  that  case  was  put  in  upon  the  trial  of 
this  case  by  constant,  and  additional  evidence  has  been  taken. 
Mr.  Justice  Townshend  decided,  in  Adams  v.  Archibald, 
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that  the  horses  were  really  the  property  of  the  hus- 
band, having  been  paid  for  out  of  the  business,  which  he 
decided  was  really  the  business  of  the  husband,  and  not  of 
the  wife,  notwithstanding  the  forms  of  the  Married  Wo- 
man's Property  Act,  which  had  been  followed,  and  that  it 
was  a  device.  The  Court  sustained  his  judgment,  but  there 
is  no  report  of  the  decision.  I  have  come  to  the  same 
conclusion  in  respect  to  the  real  property  here,  which  he 
came  to  in  respect  to  the  horses,  and  that  decision  renders 
it  unnecessary  for  me  to  consider  this  branch  more  in 
detail  This  disposes  of  the  case  as  against  the  defend- 
ants, other  than  James  Adams,  the  mortgagee,  and  renders 
the  equity  of  redemption  liable  to  be  sold  under  execu- 
tion. The.  important  question  here  is,  whether  the 
mortgage  must  be  held  void.  (1)  I  am  satisfied  that 
James  Adams  was  a  purchaser  for  valuable  consideration. 
In  July,  1893,  he  lent  Mrs.  Adams  $400,  which  was  used 
in  the  construction  of  the  house.  In  April,  1894,  a 
further  sum  of  $305,  with  which  sum  the  husband  pur- 
chased horses  for  the  business,  and  in  February,  1895,  a 
further  sum  of  $500,  which  was  expended  chiefly  as  costs 
in  connection  with  the  case  of  Adams  v.  Archibald. 
Security  had  been  promised  to  James  Adams  previously, 
when  the  other  loans  were  made,  and  was  required  as  a 
consideration  of  the  last  loan.  (2)  Now,  whep  there  is 
valuable  consideration,  the  burden  of  showing  notice  and 
a  want  of  bona  fides  is  upon  the  person  attacking  the 
transaction.  Gray  on  Alienations,  pages  85.,  93 ;  in  re 
Johnston,  20  C.  D.  389;  Alton  v.  Morrison,  L.  R.  4  Ch. 
622.  I  liiink  the  question  is,  whether  or  not  the  plaintiff 
has  shown  that  James  Adams  had  notice  when  he  took 
the  mortgage  that  the  business  and  its  earnings  were  not 
the  wife's  but  Jonathan's,  notwithstanding  forms,  and 
that  the  money  which  was  paid  for  the  land  and  the  con- 
struction of  the  buildings,  (with  the  exception  of , his  own 
loan  and  the  first  mortgage  loan),  was  supplied  by 
Jonathan,  and  not  by  the  wife,  from  another  source,  and 

7 — N.    S.   R.     40 
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that  the  carrying  on  of  the  business  in  the  name  of  the 
wife,  and  the  further  transaction  of  the  mortgage,  con 
stituted  a  device,  or  two  successive  devices,  to  hinder, 
delay  and  defraud  creditors.  I  think  there  is  a  lack  of 
evidence  to  justify  a  finding  against  him.  James  Adams 
is  a  relation,  but  I  find  that  relatives  are  about  the  only 
ones  who  advance  money  to  a  person  who  is  poor.  The 
banks  will  not  do  it.  The  fact  that  James  Adams  had 
been  trusrtee  for  creditors,  under  an  assignment  of 
Jonathan,  and  knew  the  business,  is  relied  on.  The 
trust,  however,  was  closed  some  months  before  the  filing 
of  the  certificate.  He  was  consulted  about  the  certificate, 
but  it  was  quite  possible  for  the  wife  to  carry  on  the 
business  le^^itimately  without  infringing  the  doctrine  of 
that  statute.  It  was  from  their  subsequent  conduct  that 
the  Court  held  she  had  not  done  so.  She  appeared  com- 
petent to  carry  on  business  in  the  way  that  business  would 
be  carried  on,  and  the  husband  might  be  legitimately 
employed  in  it.  In  fact,  he  is  not  able  to  read  writing, 
while  the  wife  kept  such  books  as  were  kept.  Later,  it 
appears  that  James  Adams  was  in  court;  I  suppose  as  a 
witness,  as  the  transaction  of  the  trust  deed  was  up.  He 
was  in  court  on  the  first  day  of  the  trial  of  Adamfis  v. 
Archibald,  and  it  was  after  it  was  over  that  the  mortgage 
in  question  was  given.  No  defect  in  the  formalities  of 
the  statute  was  relied  on  then.  But  the  evidence  given 
in  that  case,  as  to  this  property  and  the  business,  is  not 
very  striking.    The  wife  said : 

^*I  purchased  the  premises  where  I  now  reside.  My 
husband  negotiated  the  purchase.  *  *  I  have  built  a 
house  and  a  stable  on  these  premises.  The  house  was 
built  by  day's  work.  I  made  the  arrangements.  I  sent 
my  husband  for  the  carpenter.  I  superintended  the 
building  of  the  house.  Know  something  of  house-building. 
My  husband  made  the  plan  and  superintended  the  erection 
of  stable.  *  *  I  have  put  in  the  property  on  which  I 
reside,  $800  or  $900,  taken  out  of  the  business.  The 
profits  of  the  business  since  I  took  it  would  amount  to 
about  $2,500." 
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It  was  proved  that  she  had  $250  of  her  own  money, 
and  that  $900  had  been  borrowed  from  a  Mr.  Foster. 
Mr.  Pyke  proved  that,  for  himself,  trucking  was  done  to 
the  extent  of  $1,500  or  $2,000  a  year. 

The  cross-examination  of  the  wife  disclosed  a  fair 
knowledge  of  the  business.  It  appears  to  me  there  waa 
nothing  to  prevent  a  man  from  honestly  believing  that  it 
was  the  wife's  business.  The  registry  of  the  certificate 
and  consent  is  notice  that  the  married  woman  is  doing 
business,  and  her  creditors  rely  upon  that  in  giving  her 
credit.  The  act  contemplates  creditors  of  the  husband 
at  all  points,  and  it  was  going  further  tc  believe  it  was 
all  a  device.  I  think,  when  security  had  been  promised 
for  the  first  loans,  it  was  not  too  late  to  take  security  then 
and  provide  for  the  costs  of  tho  pending  action. 

I  believe  that  James  Adams  was  really  taking  security 
for  his  loan,  and  that  he  did  not  take  the  mortgage  to 
benefit  the  other  defendants  and  to  assist  them  in  defraud- 
ing the  creditors  of  Jonathan  Adams.  The  "mere  cloak" 
metaphor  applies  in  a  case  in  which  there  has  been  valuable 
consideration. 

The  action  as  against  James  Adams  should  be  dis- 
liiissed  with  costs,  and  as  aerainst  the  other  defendants 
should  prevail,  and  relief  in  the  terms  prayed  for  should 
be  given,  with  costs. 

An  appeal  from  this  judgment  was  heard  on  March 
24th,  1897,  before  McDonald,  C.  J.,  Townshend,  Meagher^ 
and  Henry,  J.  J. 

W.  E.  Thompson  in  support  of  appeal. 
/.  M.  Chisholm  contra. 

On  May  8th,  1897,  the  Court  dismissed  the  appeal  witk 
costs,  Meagher,  J.,  although  not  formally  dissenting,  con- 
sidering, however,  that  the  evidence  disclosed,  on  James* 
Adams'  part^  knowledge  of  the  "device,"  at  the  time  the 
security  was  given. 
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Cbane  v.  Blagkadab. 

Before  McDonald,  C.  J.,  and  Ritchie,  Graham  and   Meagher,  JJ. 

Section  27  of  the  Statute,  4  Ann  c  16.  (pasi^ed  A.  D.,  1705),  providing* 
for  an  action  of  account  by  one  tenant  in  common  ag-ainst  another, 
is  in  force  in  Nova  Scotia,  being  a  provision  in  amelioration  of,  or 
auxiliary  I0  the  common  law. 

Where  one  receives  the  profits  of  an  infant's  estate,  and  more  .than  six 
years  after  the  infant  comes  of  age  he  brings  a  suit-  for  an  account- 
mg,  the  statute  of  limitations  in  a  bar  to  such  suit.  This  rule  also 
applies  to  actions  of  account  between  tenants  in  common. 

This  was  an  appeal  from  the  following  judgment  of 
Henry,  J.,  delivered  February  10th,  1894: 

I  find  that  Hugh  W.  Blackadar,  one  of  the  defendants, 
shortly  after  his  father's  death,  in  1863,  purchased  from 
the  administrator  and  administratrix  of  the  estate  the 
type,  printing  press  and  other  property  connected  with 
the  "Acadian  Recorder"  newspaper,  for  the  price  of  three 
hundred  dollars;  that  the  sale  and  purchase  was  in  good 
faith,  and  that  the  consideration  was  adequate,  and  waa 
duly  paid. 

It  does  not  appear  that  there  was  any  mention  of  the 
good  will  of  the  business  in  connection  with  this  transac- 
tion, but,  assuming  the  good  will  to  have  been  of  some 
value,  (of  which  there  is  no  evidence),  I  have  concluded 
that  it  was  understood  between  the  parties  that  it  was  to 
go  with  the  property  above-mentioned  to  Hugh  W. 
Blackadar  as  purchaser. 

I  have  found  nothing  to  justify  the  contention  that 
the  defendants  should  be  held  liable  as  executors  de  son 
tort.  Their  connection  With  the  personal  property  was 
referable  to  a  legal  and  proper  agreement  with  the  personal 
representatives.  Their  dealing  with  the  real  estate,  up  to 
the  death  of  their  mother  in  1880,  seems  to  have  been  such, 
as  it  properly  might  have  been  under  the  circumstances 
of  the  family. 

I  find  no  proof  of  the  defendants,  or  any  of  them, 
having  received  any  money  which  should  have  gone  to  the 


Digitized  by 


Google 


CBAJSfB    V.     BLACKADAB.  101 

plaintiff,  Mrs.  Crane,  or  be  accounted  for  to  her  by  them, 
out  of  the  proceeds  of  the  King's  College  mortgage. 

I  find  that  the  only  right  of  the  plaintiff  to  an  accounir 
ing  is  in  respect  to  the  real  estate. 

It  was  urged  by  Mr.  Drysdale,  for  the  defendants,  that 
there  could  not  be  an  accounting  as  to  this  because,  as  he 
contended,  section  27  of  the  statute,  4  Ann.  C.  16,  provid- 
ing for  an  action  of  account  by  one  tenant  in  common 
against  another,  was  not  in  force  in  this  Province.  That 
statute  was  passed  in  1705.  I  have  no  doubt  that  section 
27  of  that  Act  is  in  force  here,  being  a  provision  in 
amelioration  of,  or  auxiliary  to,  the  common  law. 

The  Statute  of  Limitations,  however,  is  pleaded  to 
this  part  of  the  claim,  and  I  have  oome  to  the  conclusion 
that  it  must  govern  it. 

There  is  nothing  here  to  show  such,  a  relationship  of 
trustee  and  cestui  que  trust  as  would  take  the  case  out  of 
the  statute. 

It  was  decided  in  an  early  case,  that  "where  one 
receives  the  profits  of  an  infant's  estate,  and  six  years 
after  his  coming  of  age,  he  brings  a  bill  for  an  account,  the 
Statute  of  Limitations  is  a  bar  to  such  suit,,  as  it  would 
be  to  an  action  of  account  at  conmion  law." 

Lockey  v.  Lochey,  Prec.  in  Ch.  518,  the  same  rule  was 
applied  to  accounts  between  tenants  in  common.  See 
Prince  v.  Heylin,  1  Atk.  493,  where  it  was  determined 
that  the  statute  was  a  bar  to  any  demand  further  back 
than  six  years. 

There  will  be  an  accounting  for  the  rents  and  profits 
of  the  real  estate  accordingly. 

An  appeal  from  this  judgment  waw  heard  before 
McDonald,  C.  J.,  and  Ritchie,  Graham  and  Meagher,  JJ., 
on  February  13th,  1896. 

F.  T.  Congdon  and  A.  O.  Morrison  in  support  of 
appeal. 

Drysdale,  Q.  C,  and  Frame  contra ;  not  called  on. 

Appeal  dismissed. 
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Neilly  V.   Bearns. 

Before  Ritchie,  Townshend,  Meagher  and  Henry,  JJ. 

A  dispute  having*  arisen  in  connection  with  the  purchase  by  defendant 
from  plaintiff,  of  a  cargo  of  potatoes  and  turnips,  defendant  claimed 
that  a  compromise  had  been  arranged,  and  that,  in  pursuance  of  it, 
he  had  paid  the  amount  agreed  upon. 

Held^  that  the  delivery  of  a  cheque  by  the  defendant  to  a  bank  which 
was  agent  of  the  plaintiff,  and  the  entry  of  the  amount  in  the  defen- 
dant's account  with  the  bank,  did  not  constitute  payment,  when, 
before  the  bank  credited  the  amount  to  its  principle,  or  advised  him 
of  the  fact  thnt  it  had  been  received,  the  defendant  recalled  the 
authority  and  had  himself  credited  with  the  amount  of  the  cheque. 

This  was  an  appeal  from  the  following  judgment  of 
Graham,  E.  J.: — (The  facts  sufficiently  appear  in  the 
judgment.) 

The  defendant,  at  St.  John's,  Nfld.,  agreed  to  purchase 
from  the  plaintiff,  at  Halifax,  a  cargo — 4,000  bushels  of 
potatoes  and  1,000  bushels  of  turnips,  to  be  shipped  by 
the  schooner  '^Hope,"  chartered  by  the  plaintiff. 

There  was  a  dispute  about  the  mode  of  payment,  after 
the  agreement  was  made,  but  the  defendant  ultimately 
had  his  way  about  that,  and  the  arrangement  adopted  was 
that  the  plaintiff  was  to  draw  upon  the  defendant  and  send 
through  a  bank  indicated  by  defendant,  the  draft,  with  the 
bill  of  lading  attached,  and  eventually  the  plaintiff  dis- 
counted the  draft  with  the  Bank  of  Montreal,  which  bank, 
at  the  instance  of  the  plaintiff,  as  requested  by  defendant, 
handed  it,  with  bill  of  lading,  invoice  and  insurance  policy 
attached,  to  the  Union  Bank  of  Halifax  for  collection,  and 
the  agents  of  that  bank  at  St.  John's  were  the  Commercial 
Bank  of  Newfoundland,  the  defendant's  bank.  This  was 
the  telegram: — "Draw  documents  attached,  pass  draft, 
etc.,  through  Union  Bank." 

The  potatoes  were  to  be  taken  by  defendant's  ship  at 
Halifax,  in  the  latter  part  of  February,  but  owing  to  late 
arrival  and  discharging  inward  cargo,  she  was  not  ready 
until  the  15th  of  March.    It  is  not  material,  but,  as  plain- 
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tiff  was  then  out  of  pocket  for  the  cargo,  he  drew  an 
accommodation  draft  on  defendant  for  $1,000,  and  the 
defendant  refused  to  honor  it  The  charter  party  of  the 
defendant's  ship  had  been  drawn  up  in  mistake  to  take 
potatoes  only,  and  in  the  course  of  loading,  the  master 
refused  to  take  any  turnips.  Before  the  plaintiff  could 
obtain  from  the  defendant  a  reply  to  his  telegram  on  this 
subject,  to  have  the  master  instructed  to  take  the  turnips, 
the  vessel  had  been  laden  to  such  an  extent  with  the 
potatoes  that  it  was  too  late  to  fit  her  up  properly  for 
carrj'ing  the  amount  of  turnips  mentioned  in  the  contract. 
They  apparently  require  to  be  carried  separately,  by 
means  of  a  bin  or  bulkhead,  to  prevent  them  from  being 
injured  by  contact,  and  it  was  not  then  practicable  to  have 
this  done,  so  that  the  quantities  contracted  for  could  be 
taken.  I  am  satisfied  that  the  plaintiff's  course  was 
reasonable  under  the  circumstances,  and  that  the  defendant 
was  responsible  for  this  mishap.  The  actual  amounts 
forwarded  were  4,403  bushels  of  potatoes  and  438  bushels 
of  turnips.  Apparently,  inasmuch  as  some  of  the  turnips 
were  put  on  deck,  the  vessel  could  not,  in  any  event,  have 
taken  the  original  quantities  below  the  deck.  This  was 
all  explained  to  the  defendant  by  the  letter  of  the  24th  of 
March.  It  was  open  to  him  to  reject  the  cargo,  on  the 
groxmd  that  there  were  more  potatoes  and  less  turnips  than 
the  agreement  called  for. 

There  is  no  reference  to  the  subject  in  the  defendant's 
letter  of  the  27th,  probably  he  had  not  then  received  the 
letter  of  the  plaintiff,  nor  in  his  telegram  of  the  3rd  of 
April,  nor  in  the  one  of  the  6th  of  April.  But  that  is  an 
important  telegram,  for  it  raises  a  specific  objection  of 
another  character,  namely, — that  the  bill  of  lading,  which 
contained  the  quantities,  reads,  "more  or  less."  It  is  as 
follows : 

"Will  not  accept  draft  in  full,  willing  to  pay  two-thirds 
and  balance  due  you  when  exact  quantitiy  ascertained,  the 
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bill  of  lading  reads  more  or  less."  And  on  the  7th  the 
Commercial  Bank  also  cabled  the  Union  Bank,  that  "the 
drawee  refuses  payment  because  bill  of  lading  reads  ^more 
or  less/  " 

In  my  opinion,  the  defendant  waived  the  right  to 
reject  the  cargo  on  the  ground  that  the  quantities  did  not 
correspond  with  the  agreement.  To  remove  the  difficulty, 
which  was  specified,  (and  it  must  be  remembered  that  the 
vessel  had  then  been  lying  in  St  John's  since  the  2nd  of 
April,  the  cargo  deteriorating  all  the  time  from  the  delay, 
and  that  the  master  had  checked  the  quantities  as  they 
were  loaded  in  Halifax),  the  Union  Bank,  on  the  11th  of 
April,  by  telegraph  to  the  Commercial  Bank,  guaranteed 
the  quantities.  Immediately  this  difficulty  was  removed 
another  was  raised.  The  reply,  on  the  same  day,  was : — 
"Drawee  positively  refuses  to  pay  for  more  than  ordered." 
But  even  then  he  did  not  insist  on  rejecting  the  whole 
cargo  on  that  account.  Perhaps  it  is  not  irrelevant  to 
refer  here  to  the  passage  in  the  defendant's  letter  of  the 
7  th  of  March,  "I  do  not  feel  inclined  to  speculate  further 
on  the  potatoes."  And,  in  the  letter  of  the  27th  of  March, 
"Sorry  you  feel  inclined  to  stock  the  market  by  consigning 
to  Foran,  some  one  will  get  stuck." 

However,  on  the  13th  of  April,  the  Commercial  Bank 
cabled  to  the  Union  Bank  as  follows: — "Beams  notified 
Neily  this  morning  that  he  declined  taking  delivery 
^Hope's'  cargo,  owing  to  delay  and  no-fulfilment  of 
contract." 

This  despatch  crossed  one  from  the  Union  Bank  of 
the  same  date,  which  was  in  the  nature  of  a  compromiae. 
It  is  as  follows: — "If  Beams  pays  $1,756.26,  you  can 
deliver  documents  and  cargo,  he  to  account  to  Neily  for 
any  difference.  Employ  reliable  person  to  check  cargo  as 
discharged."  The  amount  of  the  draft  was  $1,911.26, 
and  it  appc^^.^s  from  the  evidence  that  tlie  sum  of  $1,755.26 
was  arrived  at  by  deducting  the  price  of  400  bushels  of 
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potatoes.  The  defendant  had  this  offer  before  him  until 
the  19th,  and  for  the  delay,  after  the  arrival  of  the  docu- 
ments, which  came  by  the  first  mail,  I  am  of  opinion  that 
the  defendant  is  responsible. 

Meanwhile,  he  cabled  to  the  plaintiff  as  follows: — 
"Will  sell  cargo  by  public  auction,  holding  you  responsible 
for  loss  sustained  by  breach  of  agreement."  But  on  the 
19th  he  accepted  the  offer  of  the  Union  Bank  contained  in 
the  telegram  of  the  13th.  He  went  to  the  Commercial 
Bank,  of  which  he  was  a  customer,  and  gave  the  cashier 
his  cheque  upon  it  for  $1,755.26,  and  got  the  biU  of  lading 
and  documents,  including  the  draft,  which  the  bank 
stamped  "paid."  He  afterwards  paid  the  freight  and  the 
duty  on  the  cargo.  Neither  he  nor  the  cashier  says  he 
had  funds  to  his  credit  in  the  bank.  The  cashier  cannot 
say  whether  he  had  or  not,  but  says  the  bank  would  have 
honored  his  cheque  even  if  he  had  been  in  debt  to  the  bank 
at  the  time  for  a  large  sum. 

The  next  day,  the  20th,  the  cashier  received  from  the 
Union  Bank  the  following  letter,  dated  the  I7th : 

**With  reference  to  the  cargo  of  the  ship  ^Hope,'  we 
have  cabled  about,  the  Bank  of  Montreal  has  to-day  given 
us  their  first  instructions  since  your  last  cablegram.  If, 
when  this  letter  reaches  you,  the  cargo  is  not  disposed  of, 
please  hand  the  whole  over  to  J.  &  W.  Pitts,  to  be  sold  on 
the  account  of  the  Bank  of  Montreal,  and  advise  us.  I 
am  sorry  for  the  delay,  but  not  our  fault." 

Then  an  extraordinary  tiling  occurred.  I  use  the 
evidence  of  the  cashier  of  the  Commercial  Bank,  who  says : 

'T^pon  receipt  of  that  letter,  I  sent  for  Beams,  and 
told  him  the  contents.  He  said  he  would  not  take  charge 
of  the  cargo  at  aU,  and  I  telephoned  to  Mr.  Pitts,  under 
my  instructions.  When  Beams  said  he  would  not  take 
the  cargo  at  all,  the  bank  credited  back  to  him  the  sum 
of  $1,755,  which  he  had  paid.  I  never  reported  to  the 
bank  or  to  Keily  that  Beams  had  paid  in  $1,755.23." 
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He  cabled  as  if  the  cargo  had  not  then  been  disposed 
of,  the  documents  delivered  up,  and  the  cheque  received. 
He  said : — "Eeferring  to  your  letter  17th  instant,  J.  &  W. 
Pitts  decline  handling  ^Hope's'  cargo.  Please  instruct  us 
promptly,"  and  the  reply  was  as  follows : — "Referring  to 
your  telegram  20th  inst,  hand  documents  to  most  reliable 
party  you  know,  dispose  of  ^Hope's'  cargo  to  best  advan- 
tage, and  deposit  proceeds  with  Union  Bank  of  New- 
foundland, account  Bank  of  Montreal.''  In  the  cashier's 
letter^  of  the  24th,  to  the  Union  Bank,  at  Halifax,  he 
again  suppressed  the  fact  of  the  delivery  of  the  documents 
and  the  cheque  transaction.  The  cargo  was  disposed  of, 
after  great  delay,  during  the  months  of  April,  May,  June 
and  July,  by  Messrs.  Campbell  &  Smith,  who  had  been 
employed  by  the  defendant,  in  the  first  instance,  for  the 
purpose  of  disposing  of  it.  Indeed,  the  vessel  had  been 
lying  at  their  wharf  all  the  time. 

The  defendant  never  restored  to  the  Commercial  Bank 
the  bill  of  lading  and  documents,  and  they  were  only  pro- 
duced by  him  when  he  gave  his  evidence,  a  year  after- 
wards. He  received  back  from  Campbell  &  Smith  the 
freight  and  duty  which  he  had  paid  out.  How  they  got 
possession  of  the  cargo  without  the  bill  of  lading  is  not 
proved,  but  perhaps  it  was  supposed  they  were  acting  for 
the  defendants.  Some  five  days  after  the  cheque  had  been 
given,  the  bank,  so  the  defendant  says,  credited  back  the 
amount  of  it  in  his  bank  book,  and  a  year  afterwards  he 
got  back  the  cheque.  But  no  one  says  that  the  Union 
Bank,  or,  indeed,  anyone  at  Halifax,  was  ever  credited  in 
the  books  of  tlie  Commercial  Bank  with  the  amount  of  the 
cheque. 

The  Bank  of  Montreal,  never  having  heard  of  the 
cheque  transaction,  and  supposing,  no  doubt,  that  the 
letter  of  the  I7th  had  been  pronerly  acted  upon,  afterwards 
received  some  $218.54,    proceeds   of   the   cargo    sold   by 
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Campbell  &  Smith,  which,  owing  to  the  long  delay  at  St. 
John's,  had  been  greatly  deteriorated.  And  this  sum  was 
credited  to  Xeily  by  the  Bank  of  Montreal.  Neither  the 
plaintiff  nor  the  banks  at  Halifax  were  aware  of  the  docu- 
ments having  been  delivered,  or  of  the  cheque,  or  of  the 
draft  being  stamped  ''paid."  And  the  defendant  certainly 
has  not,  in  accordance  with  the  arrangement  of  the 
13th  of  April,  1894,  disposed  of  the  cargo  and  ac30unted 
to  Neily  for  the  difference,  that  is,  the  price  of  the  400 
bushels  of  potatoes.  The  Commercial  Bank  suspended 
payment  in  December  following. 

For  a  defence  to  this  action,  the  defendant 
insists  that  he  paid  for  the  cargo.  I  hold  that 
he  did  not  He  accepted  the  compromise,  and 
never  completed  it.  Before  the  Commercial  Bank  did 
anything  towards  settling  the  account  mth  its  principals, 
by  crediting  the  amount  to  them  or  advising  them  of  the 
payment,  the  defendant  refused  to  go  on,  and  had  himself 
credited  back  in  the  books  of  the  bank  with  the  amoimt 
with  which  they  had  just  debited  him.  It  was  a  matter 
still  wholly  between  the  bank  and  him,  and  he  recalled  the 
authority  before  the  amount  was  credited  to  the  Halifax 
principal.  He  knew,  having  learned  the  contents  of  the 
letter,  that  the  bank  had  no  authority  to  take  back  the 
cargo,  and  if  he  loses  by  that  transaction,  the  principals 
in  Halifax  are  not  responsible  for  it.  In  my  opinion,  the 
delivery  of  the  cheque  and  the  entry  of  it  in  the  defend- 
ant's account  did  not  cons:itute  payment  of  that  sum.  In 
Eyles  V.  Ellis,  4  Bing.  112,  the  sum  was  transferred  to  the 
plaintiff's  credit  in  the  banker's  books,  and  a  letter  advis- 
ing him  of  the  fact  was  posted,  although  it  did  not  reach 
him  until  after  the  bankers  failed.  And,  in  the  Ontario 
case.  Nightingale  v.  City  Bank,  26  U.  C.  C.  P.  74,  the 
transfer  was  made  and  entered  in  the  plaintiff's  pass  book 
and  communicated  to  him. 
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I  think  the  general  principle  is  applicable.  It  is  stated 
in  Russell  v.  Bangley,  4  B.  &  Aid.  395 : 

"The  general  rule  of  law  is,  that  if  a  creditor  employs 
an  agent  to  receive  money  of  a  debtor,  and  the  agent 
receives  it,  the  debtor  is  discharged  as  against  the  prin- 
cipal ;  but  if  the  agent,  instead  of  receiving  money,  writes 
off  money  due  from  him  to  the  debtor,  then  the  latter  is 
not  discharged." 

The  case  of  Underwood  v.  Nichols,  17  C.  B.  239,  is 
to  the  same  effect. 

Then  in  Stewart  v.  Aberdeen,  4  M.  &  W.  228,  Lord 
Abinger  said : 

"It  must  not  be  considered  that  by  this  decision  the 
court  means  to  overrule  any  case  deciding,  that  when  a 
principal  employs  an  agent  to  receive  money  and  pay  it 
over  to  him,  the  agent  does  not  thereby  acquire  any 
authority  to  pay  a  demand  of  his  own  upon  the  debtor  by 
a  set  off  in  account  with  him.  But  the  court  is  of  opinion 
that  when  an  insurance  broker  or  other  mercantile  agent 
has  been  employed  to  receive  money  for  another  in  the 
general  course  of  his  business,  and  when  the  known 
general  course  'of  business  is  for  the  agent  to  keep  a 
general  running  account  with  the  principal,  and  to  credit 
him  with  sums  Tvhich  he  may  have  received  by  credits  in 
account  with  the  debtors,  with  whom  he  also  keeps  run- 
ning accounts,  and  not  merely  with  moneys  actually 
received,  tlie  rule  laid  down  in  those  cases  cannot  properly 
be  applied,  but  it  must  be  understood  that  when  an  account 
is  hon-a  fide,  settled  according  to  that  kno^vn  usage,  the 
original  debtor  is  discharged,  and  the  agent  becomes  the 
debtor,  according  to  the  meaning  and  intention,  and  with 
the  autliority  of  the  principal." 

The  stamping  of  the  draft,  as  paid,  does  not,  I  think, 
affect  the  matter.  It  was  not  authorized.  The  Commer- 
cial Bank  had  no  authority,  upon  the  receipt  of  the  lesser 
sum,  to  treat  it  as  fully  paid,  and  to  deliver  it  up.  More- 
over, the  fact  of  its  being  stamped  was  never  communi- 
cated to  the  bank,  or  the  plaintiff  in  Halifax,  and  the 
defendant,  by  holding  on  to  it,  was  responsible  for  this. 
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Prince  v.  Oriental  Bank,  3  App.  Cas.  325,  differs  from 
this  in  some  important  features,  of  course,  but  I  refer  to 
it  to  show  that  some  emphasis  was  placed  upon  the  fact 
that  the  supposed  payment,  and  the  stamping  of  the  draft 
-  as  paid,  was  not  communicated  to  the  bank  which  had 
received  the  draft  for  collection,  nor  to  the  creditor  before 
the  transaction  was  recalled. 

The  case  of  Donogh  v.  Oillespie,  21  A.  R.  292,  is 
like  this  cajse.  It  is  true  there  was  no  cheque  on  the  bankers 
handed  in,  but  there  was  authority  given  to  pay  the  draft, 
inasmuch  as  the  defendant  had,  in  accepting  it,  made  it 
payable  at  his  bankers.  {Nightingale  v.  City  Bank,  26 
U.  C.  C.  P.  74,  already  referred  to.)  The  bankers 
stamped  the  draft  as  paid,  and  debited  the  defendant  with 
the  amount,  he  then  having  funds  there  sufficient  to  meet 
it,  and  transmitted  their  cheque  to  their  principaLs,  which 
was  afterwards  dishonored.  It  was  held  that  this  did  not 
constitute  payment,  that  the  general  principle  above  stated 
was  applicable. 

The  defendant  must  be  held  to  the  terms  of  the  com- 
promise of  the  19th  of  April,  when  he  obtained  delivery 
of  the  documents  of  title  from  the  bank. 

In  regard  to  its  terms  as  to  accounting  for  the  differ- 
ence, I  construe  that  to  mean  a  difference  in  quantity 
merely.  The  defendant  was  receiving  the  documents  upon 
payment  of  a  smaller  sum,  but  was  to  account  for  the 
difference  between  the  quantity  to  be  then  paid  for  and 
that  which  would  be  finally  unladen  from  the  vessel.  I 
have  not  overlooked  the  oral  evidence,  but  I  think  that  is 
what  the  parties,  from  its  terms,  really  meant. 

Instead  of  adding  the  400  bushels  which  were  then 
deducted,  there  must  now  be  added  329  bushels.  I  have 
no  doubt  that  the  quantities  in  the  bill  of  lading  w^ere 
shipped,  and  that  the  shrinkage  was  due  to  the  deteriora- 
tion, but  that  is  what  Campbell  says  was  landed. 
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The  price  of  the  frozen  turnips  on  the  deck  must,  in 
accordance  with  the  terms  of  the  plaintiff's  letter  and  bill 
of  lading,  be  deducted. 

The  cash  received,  on  the  assumption  that  the  cargo 
had  not  been  disposed  of,  must  also  be  credited  to  the 
defendant. 

The  matter  will  stand  thus : 

Amount  to  be  paid  on  delivery  of  the  docu- 
ments           $1,735.26 

329  bushels  to  be  accounted  for 128.31 

$1,883.57 

Frozen  turnips     $  25.00 

Cash  from  sale 218.54 

243.54 

$1,640.03 

I  give  judgment  for  the  plaintiff  for  the  sum  of 
$1,604.03,  with  costs. 

In  regard  to  the  counter-claim,  I  adopt  the  evidence  of 
the  plaintiff  and  the  witness  Palmer,  as  to  the  condition- 
and  quality  of  the  cargo  Avhen  it  was  laden  on  board,  and 
find  that  there  was  nothing  to  prevent  it  arriving  in  like 
good  condition,  except  the  deterioration  necessarily  inci- 
dent to  the  course  of  the  transit.  The  cargo  was  a  perish- 
able cargo,  and  it  was  the  spring  season.  The  plaintiff 
says  it  would  arrive  in  good  condition  on  a  longer  voyage 
than  that 

In  the  letter  of  June  9th,  1894,  from  the  cashier,  put 
in  evidence  by  the  defendant,  he  says : 

"It  is  very  unfortunate  that  there  was  such  a  long 
delay  in  handling  the  cargo  when  the  ship  arrived.  It 
appears  that  during  the  delay  the  produce  heated  and 
became  unsaleable." 

Moreover,  there  was  not,  in  fact,  a  warranty  or  a  repre- 
sentation of  the  nature  indicated  in  the  pleadings.  And, 
as  I  read  them,  an  implied  warranty  is  not  set  up. 
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I  have,  in  the  former  part  of  the  judgment,  dealt  with 
the  other  matter  comulained  of  in  the  counter-claim, 
namely,  the  variance  from  the  quantities  ordered. 

I  dismiss  the  oounter-<;laim,  with  costs. 

An  appeal  from  this  judgment  was  heard  before 
Ritchie,  Townshend,  Meagher  and  Henry,  J.  J.,  on 
January  29th,  1897. 

C.  H.  Cohan  in  support  of  appeal. 

.Borden,  Q.  C,  and  Covert  contra* 

January  30th,  1897.  Eitchie,  J. — The  judgment  of 
the  Court  is  that  the  appeal  be  dismissed,  with  costs. 


McLean   v.    Gray. 

Before   McDv>nald,    C.  J.,  and  VVbatherbb,  Townshrnd,  Meaghbr 
and  Henry,  J  J. 

Defendant  was  track  master  on  the  Pictou  Branch  of  the  I.  C.  R.,  and 
committed  the  acts  complained  of  in  this  action  under  instructions 
from  the  df'partment  of  railways,  and  justified  under  the  Crown, 
which  had  become  the  owner  of  the  land  in  question,  by  expro- 
priation. 

The  predecessor  in  title  of  the  Crown  had  sold  part  of  a  lot  of  land  to 
the  predecessor  in  title  of  plaintiff,  and  at  the  same  time,  entered 
into  an  ag^reement  with  the  purchaser,  that  an  adjojning  plot  of  land 
should  never  be  thereafter  sold,  but  left  for  the  common  benefit  of 
both  parties  and  their  successors. 

Eeld^  followin^^  a  decision  of  the  Privy  Council  in  McLean  v.  McKay ^ 
L.  R.  5.  P  C.  327,  that  the  aici'^i^nient  constituted  a  restriction  im- 
posed upon  the  estate  of  the  Crown  in  favor  of  the  estate  of  plaintiff 
enforceable  in  equity  by  the  latter. 

The  land  expropriated  by  the  Crown  being  the  servient  tenement,  and 
that  of  the  plaintiff,  the  dominant  tenement,  nothinj^  passed  to  the 
Crown  except  the  land  described  in  the  expropriation  documents. 

The  facts  sufficiently  appear  in  the  judgment  of  the 
trial  judge,  Graham,  E.  J.,  who,  on  July  20th,  1895, 
delivered  the  following  judgment: 

In  the  case  of  McLean  v.  McKay,  L.  R.  5  P.  C.  327, 
it  appears  that  Forbes,  the  owner  of  land,  sold  a  part  of 
it  and  entered  into  an  agreement  with  the  purchaser, 
Mcintosh,  that  an  adjoining  plot  of  land  should  never  be 
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hereafter  sold,  but  left  for  the  common  benefit  of  both 
parties  and  their  successors.  It  was  held  that  this  was 
merely  an  agreement  that  the  plot  of  land  should  he  left 
open,  in  the  state  in  which  it  then  was,  for  the  common 
advantage  of  both  parties,  and  that  such  an  agreement 
*  *  *  gave  the  person  who  might  hold  the  vendee's 
land  the  right  to  enforce  the  obligation  against  the  person 
who  might  hold  the  vendor's  land. 

William  McLean  was  then  the  holder  of  the  vendee's 
land,  having  acquired  it  by  mesne  conveyances  from 
Mcintosh,  and  Alexander  McKay  represented  his  infant 
son,  who  acquired  from  Forbes,  ajs  his  devisee,  the  land  of 
the  latter.  The  area  of  land  to  which  the  agreement 
related,  which  may  be  Qalled  the  "open  area,"  it  was 
decided,  was  that  portion  lying  between  the  part  sold  and 
Jury  street,  in  New  Glasgow. 

This  action  has  reference  to  this  open  area.  The 
plaintiff  is  the  son  of  the  plaintiff  in  the  other  case,  and 
the  defendant  is  the  track  master  of  the  Intercolonial 
Railway,  which  now  includes  the  Pictou  Branch.  When 
the  Pictou  Railway  was  contemplated,  in  1866,  the  Xova 
Scotia  government,  imder  statutory  powers,  expropriated 
for  that  road  in  New  Glasgow  the  balance  of  McKay's 
parcel  of  land  "in  that  locality,  also  a  small  portion  of  the 
open  area,  also  a  small  portion  of  McLean's  land  entitled 
to  the  benefit  of  the  argreement^  namely  595  square  feet 
of  the  2,637  feet  originally  purplias6d  by  him.  And  this 
is  now  vested  in  Her  Majesty,  for  the  Government  of 
Canada. 

The  plaintiff  deposited  about  12  tons  of  stones  for 
building  purposes  upon  this  open  tirea,  outside  of  the 
railway  fence,  and  not  upon  the  portion  expropriated.  The 
defendant,  under  instructions*  ffom  the  Department  of 
Railways,  removed  them.  The  plaintiff  brin^  the  action 
for  the  interference  with  these  stones,^  and  the  defendant 
justifies  under  Her  Majesty,  who,  he  contends,  by  reason 
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of  becoming  the  owner  of  McKa^^'s  land,  also  became 
entitled  to  the  benefit  of  the  agreement  which  McKay's 
predecessor  in  title  made  with  William  McLean's  pred- 
ecessor in  title,  as  if  each  became  bound  to  the  other  to 
keep  open  this  area.  That  is  the  way  the  defence  runs. 
I  think  it  fails.  It  was  not  a  mutual  obligation.  Sir 
Montagu  Smith,  in  delivering  the  judgment,  said: 

"But,  as  far  as  the  legal  obligation  of  this  deed  went, 
the  restriction  amounted  to  no  more  than  an  agreement  on 
the  part  of  Mr.  Forbes,  who  was  to  retain  the  ownership 
of  the  land  in  the  state  in  which  it  was." 

Then  he  holds  that  it.  must  be  implied  that  it  was  to 
remain  open  for  the  benefit  of  the  land  which  Mcintosh 
had  bought,  i.  e.,  constituting  an  equitable  easement  Then 
he  upholds  the  appellant's  contention,  "that  it  was  an 
agreement  by  the  vendor,  selling  part  of  a  larger  estate, 
with  the  vendee,  affecting  the  enjoyment  of  the  land  he 
sold,  and  putting  a  restriction  upon  himself  in  dealing 
with  the  land  he  retained.  That  it  was  an  agreement 
affecting  the  lands  of  both,  binding  those  who  might  hold 
the  land  of  the  covenantor,  to  observe  the  obligation,  and 
giving  a  right  to  those  who  held  the  land  of  the  vendee,  in 
whose  favor  the  obligation  was  made,  to  enforce  it."  And, 
further  on,  he  says: 

"But  construing  the  clause  in  the  way  in  which  they, 
(their  Lordships),  do,  simply  as  an  agreement  between  the 
two  parties,  that  this  space  should  be  kept  open  for  the 
advantage  of  both  proprietors,  they  come  to  the  conclusion 
*  *  *  that  it  creates  an  equity,  which  binds  the 
present  respondent,  and  that  the  appellant  who  has  the 
estate  of  the  original  vendee,  is  entitled  to  come  to  the 
court  of  equity  for  its  assistance  to  remove  the  structure 
which  is  placed  upon  the  land  in  violation  of  it." 

Of  course,  technically,  McLean's  predecessor  did  not 

execute  the  deed,  but,  apart  from  this,  it  is  clear  that  he 

did  not  bind  himself  to  McKay's  predecessor  to  keep  open 

a  plot  on  the  land  of  the  latter.     McKay's    predecessor 

8 — N.  s.  R.  40. 
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still  owned  the  fee,  and  he  wx>uld  not  require  any  such 
covenant  His  remedy  would  be  ample  if  McLean's 
predecessor  trespassed  and  attempted  to  build  upon  his 
land,  without  taking  any  obligation  of  that  kind.  Of 
course,  the  expression  is  "for  the  common  benefit  of  both 
parties,"  but  that  is  merely  the  expression  of  one  of  the 
reasons  which  induced  the  party  to  agree  to  keep  the  area 
open  for  the  benefit  of  the  adjoining  estate,  namely, 
because  it  would  also  be  for  his  benefit.  I  think  the 
Judicial  Committee  decided  that  it  was  a  restriction 
imposed  upon  the  estate  of  Forbes,  in  favour  of  the  estate 
of  Mcintosh,  enforceable  in  equity  by  the  holder  of  the 
latter,  and  liot  an  obligation  from  McLean,  therefore, 
none  passed  to  Her  Majesty  from  McKay  by  reason  of 
the  expropriation  of  McKay's  land.  Of  course,  I  do  not 
say  that  Her  Majesty  might  not  be  able  to  enforce  the 
agreement  as  against  McKay  himself,  or  any  person  or 
persons  purchasing  portions  of  this  land  from  McKay. 
Looking  at  it  in  the  light  of  a  negative  easement  created 
by  the  agreement,  McKay's  land  being  the  servient  tene- 
ment, and  McLean's  the  dominant  estate,  then  nothing 
passed  to  the  government  except  the  land  described  in  the 
expropriation  documents.  The  open  area  remained  land 
as  fee  simple  in  McKay,  and  land  would  not  pass  as 
appurtenant  to  the  land  actually  expropriated. 

The  defendant  has  not  justified  on  the  ground  that 
Her  Majesty,  having  acquired  a  portio^  of  McLean's  lot, 
and  being  thereby  entitled  to  the  benefit  of  the  covenant 
in  favour  of  that  estate  to  keep  open  the  plot  in  question, 
he,  as  the  servant  of  Her  Majesty,  abated  an  obstruction 
placed  upon  it  by  a  wrong  doer,  to  the  prejudice  of  that 
right,  which  was  the  asportation  complained  of. 

If  it  is  a  defence,  I  suppose  it  would  be  more  con- 
venient to  raise  it  and  obtain  an  amendment  in  the  court 
above,  as  I  have  not  now  the  parties  before  me. 

The  defendant  denied  that  the  plaintiff  owned  the 
stones,  and,  I  must  confess,  one  might  well  infer  that  they 
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had  passed  to  the  father,  and  were  not  then  his  property. 
I  offered  to  add  the  father  as  a  plaintiff  at  the  trial, 
which  I  conceived  would  be  an  advantage  to  both  parties, 
but  the  plaint iff^s  solicitors  have  since  declined  this  offer. 
As  I  do  not  know  the  terms  of  the  agreements  between 
father  and  son,  perhaps  I  can  hardly  say  that  the  stones 
did  pass  to  the  father,  though  I  certainly  find  as  a  fact 
that  he  claimed  them. 

The  plaintiff  adduced  evidence    in   reply    tending   to 
show  that  his  father  had  a  right  of  way  along  the  railway 
fence  to  Jury  street,  and  that  by  the  father's  permission 
he  placed  the  stones  upon  this  right  of  way.     The  father 
gave  testimony  to  the  effect  that  after  the  decision  in  his 
favour  in  the  Privy  Council,  and  because  the  government 
had  expropriated  the  right  of  way  to  Jury  street,  McKay, 
at  his  solicitation,  verbally  agreed  to  give  him  this  right 
of  way  along  the  railway  fence  to  Jury    street,    in   lieu 
thereof.     I  think  this  was  a  remarkably  strange  thing  on 
the  part  of  McKay.    He  had  just  lost  the  suit  to  McLean. 
He  had  in  vain  contended  that  the  open  area  was  merely 
a  right  of  way  to  Jury  street — not    the    large   area,    all 
the    land    to    Jury    street — which     the     Judicial    Com- 
mittee had  decided  was  to  be  kept  open.     But,  because 
McLean  succeeded  as  to  all,   and  not  merely  a  right  of 
way,  he  appealed  to  McKay's    generosity    to    give    him 
another  right  of  way  in  lieu  of  that  which  he  had  only 
lost  by  succeeding  in  the  contention  that  he  had  something 
better.    It  happens,  however,  that  it  was  not  McKay's  to 
give.    The  property  was  that  of  his  son,  William  Forbes 
McKay,  and  for  that,  among  other  reasons,  the  contention 
fails.    Some  evidence  was  given  to  show  user  or  occupa- 
tion of  the  land  along  the  railway  fence  as  a  way,  but  it 
was  not  continuous,  and  it  was  not  confined  to  one  portion 
of  the  land.     In  my  opinion,  the  plaintiff  had  no  right  to 
deposit  the  stones  there,  and  his  father  has  no  right  of 
way  or  any  interest  in  the  land,  except  the  equity  to  have 
it  kept  open  under  the  decision  of  the  Judicial  Committee 
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of  the  Privy  Council.  In  regard  to  the  portion  of  the 
statement  of  claim,  charging  trespass  to  lands,  the 
defendant  will  have  judgment,  with  costs,  dismissing  that 
part  of  the  action.  And,  in  respect  to  that  portion  of  it 
which  charges  the  defendant  with  removing  the  stones,  the 
plaintiff  will  have  judgment,  with  costs,  in  the  sum  of  ten 
dollars  for  damages. 

An  appeal  was  heard  before  McDonald,  C.  J.,  and 
Weatherbe,  Townshend,  Meagher,  and  Henry,  JJ.,  on 
January  17th,  1896. 

Borden,  Q.  C,  in  support  of  appeal. 
Russell,  Q.  C,  contra. 

On  May  18th,  1896,  judgment  was  given  dismissing 
the  appeal. 


Kennedy   v.   Isbester  &  Reid. 

Before  Weatherbe  and  Ritchie,  JJ.,  Graham,  E.  J. 
and  Meagher,  J, 

Defendants  hired  plaintiff  to  work  on  the  construction  of  a  ratlway, 
and,  as  part  of  their  contract,  plaintiff  was  to  be  carried  on  their 
train  to  and  from  a  certain  crossing^  near  his  home  to  the  place  of 
work.  One  night  the  train  did  not  stop  at  this  crossing*  but  slowed 
down  and  was  passing  it  at  a  dangerous  rate  of  speed,  when  plain- 
tiff, finding  that  the  train  was  not  stopping,  jumped  off  and  was 
severely  injured. 

Held,  that  if  it  were  a  breach  of  contract  by  the  defendants  not  to  have 
stopped  at  this  crossing,  the  plaintiff  was  not  justified  in  jumping 
from  the  train  while  it  was  in  dangerous  motion. 

Held,  further,  that  if  the  action  were  considered  in  the  light  of  a  tort 
the  plaintiff  must  fail,  as  the  injury  was  the  direct  result  of  his  own 
conduct. 

Action  for  damages.  The  case  was  tried  by  Townshend, 
J.,  without  a  jury.  The  facts  sufficiently  appear  in  his 
judgment,  which  was  as  follows : 

The  plaintiff  sues  in  this  action  for  damages  by  reason 
of  a  breach  of  contract  on  the  part  of  the  defendant.  The 
defendants  hired  him  to  work  on  the  contsruction  of  the 
Cape  Breton  Railway,  and  as  part  of  their  contract,  he 
was  to  be  carried  on  their   train   to    and  from  a  certain 
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crossing  near  his  home  to  the  place  where  work  was  being 
done.  On  the  night  of  the  16th  of  October,  1890,  as  he 
got  oflf  the  train  at  Malagawatch  Crossing,  his  leg,  below 
flie  knee,  got  under  the  wheel  of  the  moving  train,  and 
was  so  badly  broken  that  it  had  to  be  amputated.  It 
appears  from  the  evidence  of  himself  and  his  witnesses, 
that  on  this  particular  night  the  train  carrying  the  labor- 
ers was  moving  much  faster  than  usual,  and  that  instead 
of  stopping  at  the  various  crossings  to  let  the  men  get  off, 
the  train  was  merely  slowed  down  to  a  rate  between  five 
and  six  miles  an  hour ;  that  this  was  a  dangerous  speed, 
and  unsafe  for  men  to  get  off,  but  that,  finding  it  not  to 
be  intended  to  stop,  he  junyped,  in  the  usual  place,  and 
the  unfortunate  accident  happened ;  that  had  he  not  done 
so,  he  would  have  been  carried  at  some  distance  beyond 
his  proper  stopping  place.  The  fact  that  the  train  did 
not  stop  at  Malagawatch  Crossing  that  evening  is  denied 
by  defendants  and  a  number  of  witnesses.  But,  assuming 
for.  the  present  the  fact  stated  by  the  plaintiff  and  his 
witnesses  are  believed,  can  the  plaintiff  recover  in  this 
action  ?  I  do  not  think  he  is  entitled  to  recover,  because 
if,  as  he  alleges,  it  was  a  breach  of  contract  by  defendants 
not  to  have  stopped  and  let  him  off,  that  would  not  justify 
him  in  doing  the  dangerous  act  of  jumping  from  the  train 
while  *  in  motion  at  a  dangerous  rate,  and  calling  on 
the  defendant  for  damages  sustained.  This  action  is 
founded  on  a  misconception  of  defendants'  liability  under 
such  a  contract.  On  the  other  hand,  if  considered  in  the 
light  of  a  tort,  plaintiff  must  fail,  as,  by  his  own  admission, 
the  injury  was  the  direct  result  of  his  own  conduct,  and 
not  due  in  any  way  to  the  negligence  of  the  defendants. 
I  have  examined  the  case  cited  by  Mr.  McXeil,  for  the 
plaintiff— Torpy  v.  Grand  Trunk  By.  20  IT.  C.  Q.  B. 
446,  and  find  that  it  is  not  in  point.  There  the  accident 
was  due  to  a  collision  caused  directly  by  the  negligence 
of  defendants'  employees.    This  case  much  more  resembles 
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Siner  v.  Great  Western  Railway  Co.,  L.  R.  3  Ex.  150, 
where  Bramwell,  B.,  says : 

"If  the  place  was  dangerous,  and  the  defendants 
would  not  put  back,  the  plaintiff  should  have  stayed  in 
the  carriage.  Suppose  it  had  stopped  just  against  the 
parapet  of  a  bridge,  as  has  happened  to  myself,  can  Uiero 
be  any  doubt  that  it  would  have  been  tho  duty  of  the 
passengers  to  stay  in,  and  that  they  would  have  got  out 
at  their  own  peril  ?" 

I  think  here  plaintiff  should  have  remained  on  the 
car,  especially  when  he  tells  us  that  the  train  was,  on  this 
evening,  running  at  a  dangerous  speed  at  the  moment  he 
jumped  off.  The  accident,  then,  was  the  direct  result  of 
his  own  rashness,  for  which  he  cannot  hold  defendants 
responsible. 

As  it  may  be  important  to  plaintiff,  in  case  he  takes 
this  matter  further,  to  have  the  facts  found,  I  have  come 
to  the  conclusion,  after  considering  the  whole  testimony, 
that,  on  the  night  of  the  accident,  the  defendants  did  not 
stop  the  train  at  Malagawatch  Crossing,  but  merely  slowed 
down,  and  only  stopped  after  the  train  hands  became 
aware  that  an  accident  had  happened.  The  witnesses  on 
one  side  flatly  contradict  those  of  the  other,  but,  on  a 
review  of  the  whole,  I  think  plaintiff's  witnesses  are 
entitled  to  the  greatest  credit.  As  to  damages,  if  plaintiff 
is  entitled  to  recover,  I  assess  them  at  $2,000. 

The  appeal  from  this  judgment,  on  February  26th, 
1892,  was  heard  before  McDonald,  C.  J.,  and  Weatherbe, 
Ritchie,  Graham,  and  Meagher,  J.  J. 

I),  McNeil  in  support  of  appeal. 

Borden,  Q.  C,  contra. 

On  December  12th,  1892,  Graham,  E.  J.,  read  a 
judgment  dismissing  the  appeal. 

McDonald,  Weatherbe,  Ritchie  and  Meagher,  JJ.,  con- 
curred. 

The  written  judgment  of  Graham,  E.  J.,  has  been  lost 
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Evans   v.    X.    S.    (}old   Mines,   Ltd. 

Before  Ritchie,  J. 

The  lien  effected  by  attachment  proceedings  is  only  temporary,  and 
exp  res  if  the  creditor  does  not  prosecute  his  suit  to  judgment  and 
execution  with  all  due  diligence. 

Where  certain  creditors,  after  entering  judgment,  allowed  six  days  to 
elapse  before  registering  the  judgment  and  issuing  execution  ; 

Held^  though  with  a  good  deal  of  doubt,  that  this  delay  had  not  affect- 
ed the  liens  obtained  un  Jer  the  attachments. 

TF.  B.  A.  Ritchie,  Q.  C,  for  plaintiff. 

Harrington,  Q.  C,  for  defendant. 

H.  Mclnnes  and  H.  Mellish  for  other  claimants. 

The  facts  sufficiently  appear  in  the  judgment. 
Decided:  January  29th,   1896.     Ritchie,  J.: 

Xathaniel  Evans  commenced  an  action  against  the 
Nova  Scotia  Gold  Mines,  Limited,  and  on  the  18th  of 
July,  1895,  their  mines  and  personal  property  were  duly 
attached  at  his  suit  by  the  Sheriff  of  Halifax. 

On  the  22nd  of  July,  1895,  the  same  property  was  also 
attached  at  the  suit  of  the  Starr  Manufacturing  Company. 
On  the  29th  of  July,  1895,  the  same  property  was  attached 
by  the  Eastern  Oil  Company,  and  also  by  Cameron  Clark. 
On  the  24th  of  October,  1895,  William  Collins  obtained 
judgment  against  the  K'ova  Scotia  Gold  Mines,  Limited. 
This  judgment  w^as  r^stered  at  the  Mines  Office,  and  an 
execution  thereon  placed  in  the  Sheriff's  hands,  with 
instructions  to  levy  on  the  25th  of  October,  1895. 

The  Eastern  Oil  Company  and  Cameron  Clark  also 
obtained  judgments,  in  the  suits  in  which  attachments  had 
issued,  on  the  24th  of  October,  1895,  which  judgments 
were  registered  in  the  Mines  Office,  and  executions  thereon 
delivered  to  the  Sheriff  at  Halifax  on  the  25th  of  Octol)er, 
1895. 

On  the  26th  of  October,  1895,  Xathaniel  Evans  and 
the  Starr  Manufacturing  Company  obtained  judgments 
against  the  Nova  Scotia  Gold  Mines,  Limited,  in  the  suits 
in  which  attachments  had  been  issued,  and  on  the  1st  of 
K'ovember  these  judgments  were  registered  in  the  Mines 
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Office  and  executions  thereon  delivered  to  the  Sheriff  of 
Halifax  to  be  executed. 

Under  these  executions  the  Sheriff  sold  the  mines  and 
personal  property  which  had  been  attached,  and  the  matter 
now  comes  before  me  on  proceedings  in  the  nature  of 
interpleader,  to  settle  the  priority  of  these  executions  in 
respect  to  the  money  in  the  Sheriff's  hands. 

There  seems  to  be  no  question  as  to  the  regularity  of 
these  judgments  as  between  the  parties.  The  dispute  is, 
whether  or  not  the  liens  created  by  the  judgments  revert 
back  to  the  attachments,  and,  if  they  do,  whether  or  not 
the  liens  obtained  by  Evans  and  the  Starr  Manufacturing 
Company  have  been  lost  by  their  laches  in  not  registering 
their  judgments  and  issuing  their  executions  more 
promptly  ? 

I  have  no  doubt  but  that  the  liens  revert  back  to  the 
attachments,  but  the  other  question  is  one  of  more  diffi- 
culty. Except  in  the  case  of  lands  (sec.  24,  chap.  84  R.S.), 
there  is  no  provision,  that  I  am  aware  of,  by  rule  or 
statute,  providing,  as  in  some,  if  not  all,  of  the  United 
States,  that  an  attachment  shall  continue  effective  for  a 
certain  time  after  final  judgment. 

It  is  clear,  I  think,  that  the  lien  effected  by  the  attach- 
ment is  only  temporary,  being  merged  in  the  judgment, 
and  will  expire  if  the  creditor  does  not  prosecute  his  suit 
to  judgment  and  execution  with  all  due  diligence.  (See 
Drake  on  Aitacliments,  ss.  224  A  and  228;  Varihom  v. 
Kline,  10  John.  129.) 

The  question,  then,  is, — ^What  is  due  diligence,  and 
have  Evans  and  the  Starr  Manufacturing  Co.  been  guilty 
of  laches  in  allowing  six  days  to  elapse  after  entering 
judgment  before  registering  the  judgment  and  issuing 
execution  ? 

It  is  almost  impossible  to  draw  a  line  in  such  a  matter, 
but  I  am  led  to  the  conclusion,  not  without  a  good  deal  of 
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doubt,  that  the  delay  of  Evans  and  the  Starr  Manufac- 
turing Co.  of  six  days  in  issuing  their  executions  has  not 
destroyed  or  affected  the  liens  obtained  under  their  attach- 
ment, and  released  the  property  attached  to  respond  their 
judgments. 

In  re  Estate  Edward  Jost  (Crowe  v.  Bell). 

Before  Graham,  E.  J. 
Further  construction  of  will  of  Edward  Jost,  Sr.,  referred  to,  anttt  p.  41* 

Originating  summons  to  determine, — 

(1).  Whether  the  defendant,  Mary  Eraser,  is  entitled 
to  any  or  what  annual  sum  or  allowance  under  the  wuU 
of  testator,  and  if  she  is  entitled  in  priority  to  the  claim 
of  the  other  defendants. 

(2).  Whether  the  payment  made  to  Edward  Jost,  Jr., 
during  his  lifetime  was  properly  advance  under  the  terms 
of  the  will,  and  whether  vsuch  advance  should  be  deducted 
from  the  principal  sum  directed  to  be  invested. 

Borden,  Q,  C,  for  plaintiff,  trustee  under  the  will  of 
Edward  Jost. 

H.  Mclnnes  for  defendants. 

Decided  :  March  8th,  1897.     Graham,  E.  J. : 

Two  questions  have  arisen  in  connection  with  the  will 
of  the  late  Edward  Jost: 

(1).  In  my  opinion,  Mary  Eraser  is  entitled  to 
receive  the  annuity  of  £50  during  her  lifetime.  There  are 
strong  words.  The  testator's  widow  is  to  receive  the 
interest  of  a  fund  of  £10,000  to  be  invor^ted  by  the 
trustees,  but  out  of  this  provision,  in  addition  to  support- 
ing the  son,  she  must  provide  for  Mary  Eraser  "a  main- 
tenance and  support,  otherwise  to  allow  her,  during  her 
life,  the  sum  of  £50."  Then  there  are  subsequent  words 
viz.,  "It  is  my  will  that  said  trustees  pay  to  my  said  son, 
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Edward  Jost,  junior,  if  he  should  survive  my  wife,  the 
sum  of  £120  per  annum  while  he  remains  unmarried,  and 
if  he  should  marry,  then  the  whole  interest  cr  anmial  pro- 
ceeds of  said  sum,  save  and  except  the  sum  of  £50  per 
annum  before  mentioned,  to  Miss  Fraser,  if  living,  to  be 
paid  to  him,  the  said  Edward  Jost,  during  his  life."  The 
latter  clause  shows  that  the  testator  intended  that  tbe 
legacy  to  Mary  Eraser  should  survive  the  l^acy  to  his 
wife.  There  ia  almost  nothing  to  cut  down  these  strong 
words.  A  complete  trust  for  Mary  Eraser  was  created, 
and  the  death  of  the  sub-trustee  did  not  affect  the  matter. 
The  not  to  the  case  of  Pilcher  v.  Randall,  9  W.  R.  251, 
is  as  follows: 

"Gift  to  A  of  £15  per  annum,  for  bringing  up  B,  held 
that  a  trust  was  created  for  the  benefit  of  B,  which  did 
not  fail  by  the  death  of  A." 

I  think  the  testator  was  indicating  the  fund  it  should 
be  paid  from,  and  the  wife  was  to  be  an  intermediate 
trustee,  as  she  was  in  the  case  of  the  son's  legacy. 

(2).  The  second  question  is,  whether  £1,500  paid  to 
Edward  Jost,  Jr.,  under  a  provision  in  the  will,  is  to  be 
considered  as  a  gift,  or  as  a  loan  advanced  to  him  on 
accoimt  of  any  gift  to  him,  and  to  be  ultimately  taken  into 
account 

I  think  it  was  not  intended  to  be  considered  as  a  gift 
on  account  of  some  ulterior  gifts,  but  a  gift  made  in 
advance  of  an  event  mentioned  in  the  will. 

This  is  the  clause : — "Eourthly : — I  give  and  bequeath 
to  Joseph  Bell  and  William  McXutt,  of  Halifax,  afore- 
said merchants,  the  sum  of  ten  thousand  pounds,  or  forty 
thousand  dollars,  part  of  my  said  estate,  and  to  the  sur- 
vivor of  them,  and  the  exec»utors  or  administrators  of  such 
survivor,  in  trust,  to  invest  the  same  in  good  and  sufficient 
securities  on  real  estate,  in  Government  debentures,  or  any 
other  good  stocks,  at  the  discretion  of  said  trustees,  and 
from  time  to  time  to  pay  over  to  my  said  wife,  Lydia,  the 
annual  interest  or  proceeds  thereof  during  the  term  of  her 
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natural  life.  And  it  is  my  wish,  and  I  hereby  direct,  that 
my  said  wife  give  to  my  son,  Edward  Jost,  (junior),  out 
of  such  interest  or  proceeds,  such  annual  sum  as  she  may 
deem  sufficient  for  his  support,  not,  however,  to  be  less 
than  £70  currency  per  annum,  and  after  the  death  of  my 
said  wife,  it  is  my  will  that  said  trustees  pay  to  my  said 
son,  Edward  Jost,  junior,  if  he  should  survive  my  wife, 
the  sum  of  £126  per  annum  while  he  remains  unmarried, 
and  if  he  should  marry,  then  the  whole  interest  or  annual 
proceeds  of  said  sum,  save  and  except  the  sum  of  £50  per 
annum  before  mentioned,  to  Miss  Eraser,  if  living,  to  be 
paid  to  him,  the  said  Edward  Jost,  junior,  during  his 
life,  and  after  his  death,  it  is  my  will  that  said  principal 
sum  be  divided  equally  share  and  share  alike,  among  his 
children,  as  they  respectively  attain  the  age  of  twenty-one 
years.  But,  if  he  should  die  childless,  then  it  is  my  will 
that  said  principal  sum  of  £10,000,  after  allowing  a  com- 
mission of  five  per  centum  to  my  said  executors  and 
trustees  on  said  sum,  be  divided  as  follows: — One-third 
thereof  to  my  heir-at-law,  and  the  remaining  two-thirds 
thereof  to  the  trustees  hereinafter  named,  to  be  devoted 
to  the  purposes  of  the  City  Mission  hereinafter  mentioned, 
in  such  way  and  at  such  times  as  my  said  trustees  shall 
deem  most  judicious.  Provided  always,  and  said  trustees 
and  executors  shall  be  at  liberty  at  any  time,  ^vith  the 
consent  of  my  said  wife,  to  advance  a  sum,  not,  however, 
to  exceed  £1,500,  part  of  said  sum  of  £10,000,  to  set  up  in 
business  my  said  son,  Edward  Jost,  jimior,  if  it  should 
be  deemed  bv  them  advisable  so  to  do." 

The  testator  was  making  cautious  provision  for  the 
support  of  his  son.  He  was  to  be  supported  out  of  the 
income  of  the  fund  of  £10,000  by  the  widow  during  her 
lifetime.  This  support  was  not  to  coi^t  .less  than  £70  ]>er 
annum,  and  as,  after  the  wife's  death,  he  was  to  receive 
£125  per  annum  while  he  remained  unmarried,  there  is 
an  indication  of  what  the  testator  thought  it  ought  to  cost. 

Xow,  it  is  improbable  that  he  intended  that  this  sum  of 
£1,500  was  to  be  kept  back  from  this  allowance  for  his 
support,  as  it  would  exhaust  it  for  a  period  of  from  twelve 
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to  twenty  years.    And  there  is  really  no  provision  for  its 
restoration  in  this  way. 

Now,  in  one  event,  namely,  the  event  of  his  son's  dying 
unmarried  and  childless,  the  estate  was  to  be  distributed 
in  such  a  way  that  jthe  son  would  take  a  share  as  an  heir. 
But,  I  think,  the  testator  could  not  have  intended  that 
this  £1,500  was  then  to  be  kept  back  from  his  share, 
because,  in  another  event,  namely,  a  marriage  and  children 
there  was  no  gift  to  him  at  all,  and  consequently  no  means 
of  restoring  to  the  fund  the  supposed  loan — that  is  to 
say,  no  gift  in  respect  to  which  this  sum  would  be  an 
advance.  It  is  true  the  gift  over  was  to  his  children,  but 
the  £1,500  to  be  given  to  him  could  not  fairly  be  said  to 
be  an  advance  on  account  of  the  gift  to  them,  although  it 
would  diminish  it  to  that  extent  I  think  the  word 
advance  in  that  context  simply  means  give.  There  was  a 
life  estate  for  the  wife,  and  a  life  estate  for  the  son,  the 
remainder  to  be  distributed,  and  it  simply  enabled  the 
trustees,  wnth  the  wife's  consent,  to  give  to  him,  in 
advance  of  the  falling  in  of  her  life  estate  and  other  dis- 
position of  the  fund,  this  siun  out  of  the  £10,000.  There- 
fore, it  is  not  to  be  deducted  from  any  sum  payable  to  his 
representatives.  I  will  hear  the  parties  on  the  subject  of 
costs. 


Taylor  v.  Neil  McKinnon,  S.  W.  Cummings,  William 
CuMMiNGS  &  Sons  and  Peoples  Bank  of  Halifax. 

Before  Weatherbe,  Graham  and  Henry,  JJ. 

an  appeal  asserted  by  the  assig'norand  the  principal  beneficiary, 
n  a  judg-ment  in  favor  of  the  plaintiff  in  an  action  to  set  aside  an 
ig-nment  under  13  Eliz.  Ch.  5  had  been  dismissed, 
hat  only  one  bill  of  costs  should   be  taxed,  though  two  notices  of 
eal  had  been  g-Iven. 

raham,  E.  J.,  on  October  7th,  1897,  delivered  the 
nent  of  the  court  as  follows : 

his  action  was  brought    to    set   aside    a    transaction 
•  the  statute  of  13  Eliz.  c.  5,  and  follow  the  funds,  the 
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defendant  McKinnon  being  the  grantor,  and  the  firm  of 
William  Cummings  &  Sons  the  beneficiary.  Of  the  other 
two  defendants,  Selden  W.  Cummings  was  the  legal 
trustee,  and  the  Peoples  Bank  was  another  beneficiary,  but 
the  plaintiffs  action  as  against  these  two  defendants  was 
dismissed  by  the  trial  judge,  and  the  appeal  from  his 
judgment  dismissed  by  the  court  That  matter  is  not  now 
material.  The  plaintiffs  recovered  against  the  defendants 
McKinnon  and  William  Cummings  &  Sons.  They 
appealed,  and  their  appeal  was  dismissed.  The  order  on 
the  judgment  is  taken  thus: — ^'That  the  appeals  of  the 
said  defendants,  William  Cummings  &  Sons  and  Neil 
McKinnon,  and  each  of  them,  be  and  the  same  are  hereby 
dismissed,  with  costs  to  be  taxed,  and  that  plaintiffs  do 
have  against  the  said  defendants  execution  for  said  costs." 

It  happens  that  there  was  a  notice  of  appeal  for  each 
defendant,  and  the  defendant  firm,  William  Cummings  & 
Sons,  being  a  good  mark  for  costs,  fears  that  two  separate 
bills  of  costs  for  two  appeals  will  be  taxed,  and  it  will  be 
obliged  to  pay  both,  from  the  phraseology  of  the  order. 
Consequently  an  application  has  been  made  to  amend  the 
order,  so  that  the  firm  shall  not  be  made  responsible  for 
any  costs  of  the  appeal  of  the  defendant  McKinnon. 

Although  there  were  two  notices  of  appeal,  one  from 
each  defendant,  there  was  no  necessity  for  more  than  one. 
There  was  but  one  solicitor  for  both.  It  was  heard  as  if 
there  was  one  appeal  and  one  notice.  The  contentions  for 
the  firm  covered  McKinnon's  case,  and  it  was  really  the 
firm's  appeal,  for  an  insolvent  assignor  has  no  appreciable 
interest.  The  firm's  costs  of  the  appeal  have  not  been 
appreciably  increased  by  McKinnon's  notice  and  there 
is  no  necessity  for  an  order  apportioning  the  costs.  If 
the  two  defendants  had  succeeded,  they  would  not  have 
had  each  a  separate  bill,  and  the  plaintiffs  ought  not  to 
have  two  bills,  one  against  each  defendant.  One  would 
suppose  that  the    order    was    sufiiciently    clear    that    the 
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plaintiffs  should  have  but  one  set  of  costs,  as  if  there  was 
but  one  appeal.  But,  in  case  it  is  not,  it  will  be  amended 
by  inserting  the  words  "of  one  appeal"  next  before  tiie 
words  "to  be  taxed."  The  practice  enables  this  to  be  done. 
No  costs  of  this  application. 

Weatherbe  and  Henry,  J.  J.,  concurred. 


Ross   V.    Cameron. 

Before  Ritchif,   J. 

A  firm,  having  in  its  premises  gfoods  consisting-  of  books  and  stationery 
of  the  invoice  value  of  $17,000,  executed  a  conveyance  to  the 
plaintiff  of  goods  to  the  invoice  value  of  $6,500.  Such  conveyance 
was,  however,  in  general  terms  and  did  not  specify  any  particular 
portion  of  the  stock,  nor  was  it  followed  by  any  selection  or  appro- 
priation from  the  stock,  or  any  delivery  of  any  part  of  it. 

Heldy  that  no  property  passed  by  such  conveyance,  as  it  was  impossible 
to  state  what  particular  goods  became  the  property  of  the  plaintiflf. 
• 

The  facts  sufficiently  appear  in  the  judgment. 

Bell  for  plaintiff. 

Ross,  Q.  C,  for  defendant. 

Decided:  January  8th,  1889.    Ritchie,  J.: 

The  proper  construction  of  the  certificate  or  document 
relied  on  by  plaintiff,  in  my  opinion,  is  that  it  only  covers 
goods  to  the  invoice  value  of  $6,500,  and  not  the  whole 
stock. 

The  first  question,  therefore,  is  what,  under  the  cir- 
cumstances of  the  case,  would  be  the  effect  of  a  convey-* 
ance  to  the  plaintiff  of  goods  in  the  premises,  125  Gran- 
ville street,  consisting  of  books  and  stationery  to  the 
invoice  value  of  $6,500  ?  It  is  in  evidence  that,  at  the 
time  the  document  was  given  by  McGregor  &  Knight, 
they  had  in  their  premises,  125  Granville  street,  goods 
consisting  of  books  and  stationery  of  different  kinds  and 
value,  to  the  amount  of  about  $17,000  invoice  value.  No 
selection  or  appropriation  was  made  from  this  stock  for 


Digitized  by 


Google 


BOSS     V.     CAMERON.  127 

the  plaintiff,  nor  was  any  formal  or  other  dcRvery  made 
to  him  of  any  part  of  it 

Under  these  circumstances,  I  think  that  nothing  would 
pass  by  such  a  conveyance,  as  it  would  be  impossible  to 
say  what  particular  goods  become  the  property  of  the 
plaintiff,  or  to  select  them  from  the  remainder  of  the 
stock,  and  for  a  like  reason,  if  the  document  were  an 
agreement  to  give  a  conveyance,  or  an  equitable  mortgage, 
it  could  not  be  enforced  or  specifically  performed. 

I  have  carefully  examined  the  cases  cited  by  the  plain- 
tiff's counsel  on  this  point,  and  some  others,  both  English 
and  American.  Some  of  the  American  cases  seem  more 
favorable  to  plaintiff  than  the  English,  but  in  each  of 
them  that  I  have  been  able  to  see,  there  existed  some 
important  element,  upon  which  the  decision  rested,  which 
is  wanting  in  the  case  under  consideration.  For  instance, 
in  Wooster  v.  Sherwood,  25  N.  Y.  278,  the  transfer  was 
of  sufficient  barley  to  make  malt  enough,  which  is  to  be 
made  in  the  brewery,  to  pay  a  note,  but  then  a  delivery 
was  made  of  a  specific  heap,  more  than  enoiig:h  to  pay  the 
not.  In  Kiniberley  v.  Votchin,  19  N.  Y.  330,  a  transfer 
of  a  number  of  bushels  of  wheat  out  of  a  large  number 
was  held  good,  without  delivery  or  a  selection,  on  the 
ground  that  the  whole  of  the  goods  were  identical  in  kind 
and  quality,  and  the  same  court  held,  in  Foot  v.  Marsh, 
51  K  Y.  288,  that,  on  a  sale  of  100  barrels  of  oil,  out  of 
a  lot  of  150,  without  selection,  the  property  did  not 
pass  because  the  various  barrels  differed  in  quality. 

Many  of  the  United  States  courts  do  not  concur  in 
the  principle  enunciated  in  Kimberley  v.  Volchin,  and 
there  are  numerous  cases  in  which  that  decision  is  dis- 
cussed, and  where  the  courts  held  that  it  is  obviously  inap- 
plicable, unless  every  part  of  the  bulk  was  so  far  equivalent 
to  every  other  part  as  to  make  the  selection  superfluous. 
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But  even  assuming  that  the  certificate  covers  the  whole 
stock,  ajid  that  thereby  the  plaintiff  has  acquired  a  lien 
or  claim  over  the  property  in  the  hands  of  MacGregor  & 
Knight,  I  think  it  is  void,  as  against  an  assignment  for 
the  general  benefit  of  creditors,  because  it  has  not  been 
filed  in  the  office  of  the  registrar  of  deeds.  To  hold  such  a 
document  good,  although  not  filed,  would,  render  nugatory 
the  pro\'isions  of  chap.  92  Rev.  Satutes,  and  perpetuate 
the  very  evils  it  was  intended  to  prevent,  viz.,  that  a  person 
could  carry  on  business  with  a  stock  in  trade,  apparently 
unincumbered,  and  so  obtain  credit,  while  all  the  time 
another  person  held  a  secret  conveyance  of  it,  by  which  it 
could  at  any  time  be  removed  from  the  reach  of  his 
creditors. 

This  matter  has  been  fully  discussed  before  the  Court 
of  Appeal  in  Chancery  in  England,  in  ex  parte  MdcJcay 
L.  R.  8  Ch.  App.,  at  p.  648,  where  it  was  held  that  an 
agreement  to  execute  a  bill  of  sale  of  goods,  being  an 
equitable  assurance  of  personal  chattels,  was,  if  not  reg- 
istered, invalid  under  the  Bills  of  Sale  Act,  which  Act^  in 
this  respect,  is  similar  to  that  in  force  in  this  Province. 

On  examination  of  the  assignment  under  which 
defendant  claims,  which  in  terms  is  a  preferential  one,  I 
find  that  there  is  no  schedule  of  the  preferential  creditors 
attached,  and  from  this  point  not  having  been  taken  on 
the  hearing,  I  assume  the  schedule  has  been  intentionally 
omitted,  and  it  has  been  treated  by  all  parties  as  an 
assignment,  in  which  all  the  creditors  are  to  participate 
equally. 

In  my  opinion,  the  action  must  be  dismissed  and 
judgment  entered  for  the  defendant  for  his  costs. 
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Laird   v.    McGuibe    et   at,. 

Before  Ritchie,  J. 

Where  a  statute  is  re-enacted  in  different  words,  and  thereby  becomes 
susceptible  of  more  than  one  interpretation,  it  will  not  be  construed 
as  allerini;;^  the  previous  statute  unless  such  alteration  is  clearly 
expressed. 

Quaere^  whether  a  defence  can  be  set  aside  as  disclosing-  no  reasonable 
answer  in  law,  on  a  summary  application  to  a  judg-e  in  Chambers. 

A.  A.  Mackay  for  plaintiff. 

Newcombe,  Q.  C,  for  defendant. 
Decided:  April  9th,  1890.    Ritchie,  J.: 

In  my  opinion,  the  documents  in  relation  to  the  pro- 
ceedings in  the  District  Court  of  Minnesota,  U.  S.  A., 
have  been  sufficiently  uthenticated,  and,  as  none  of  the 
statements  contained  in  the  affidavits  denying  the  truth 
of  the  1st,  2nd,  3rd,  4th,  10th,  11th,  12th,  13th,  14th, 
15th,  I7th,  18th  and  19th  paragraphs  of  the  defence  have 
been  controverted,  these  paragraphs  must  be  set  aside  as 
false.  The  5th,  16th  and  20th  are  clearly  bad,  no  partic- 
ulars of  fraud  be  given. 

As  regards  the  remaining  paragraphs  of  the  defence,  I 
have  great  doubt  whether  they  can  be  set  aside  on  a  sum- 
mary application,  but  am  inclined  to  think  that  the  rules 
contemplate  that  such  objections  are  points  of  law  to  be 
raised  by  the  pleadings.  However,  as  the  objection  taken 
is,  that  the  paragraphs  in  question  disclose  no  reasonable 
answer,  and  are  therefore  within  order  XXV.,  rule  4,  I 
bave  decided  to  determine  the  question.  It  would  certainly 
be  unfortunate  if  the  plaintiff  should,  on  an  appeal 
from  my  judgment,  fail  on  this  ground  alone,  but  the 
i^ponsibility  of  the  additional  costs  and  delay  thereby 
incurred  must  rest  with  his  counsel,  who  pressed  for  a 
decision  on  this  motion,  notwithstanding  that  the  other 
course  was  suggested. 

At  the  time  the  judgments  were  recovered  in  the  State 
of  Minnesota,  the  defendants  were  domiciled  in  that  state, 
9 — N.   s.   R.    40. 
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and  the  sole  question  is,  whether  the  evidence  of  such 
judgment  recovered  is  conclusive,  or  can  the  defendants, 
who  are  now  domiciled  here,  raise  the  same  defence  here 
in  this  action  on  the  judgments,  as  they  could  have  done 
if  this  suit  had  been  brought  for  the  original  cause  of 
action. 

It  is  clear,  I  think,  that  the  judgments  are  conclusive, 
unless  they  come  within  the  provisions  of  order  XXXV., 
rule  38,  of  the  rules  of  the  Supreme  Court.  The  rule  is 
as  follows : 

"The  record  or  other  evidence  of  a  judgment  recovered 
in  any  other  Province  or  country  against  any  person  dom- 
iciled in  Nova  Scotia,  shall  not  be  conclusive  evidence, 
etc.,  etc." 

Does  this  mean  domiciled  at  the  time  the  original 
judgment  was  recovered,  or  when  the  action  on  the 
judgment  was  commenced  in  Nova  Scotia? 

No  authorities  were  cited,  although  similar  provisions 
are  found  in  other  countries  in  relation  to  foreign  judg- 
ments, and  the  question  does  not  appear  to  have  been  pre- 
viously decided  in  this  court.  Looking  at  the  phraseology 
of  the  rule,  I  was  at  first  inclined  to  the  opinion  that  the 
rule  did  not  apply  unless  the  defendant  was  domiciled  in 
Nova  Scotia  when  the  original  judgment  was  recovered; 
but  on  reference  to  chapter  13  of  the  Acts  of  1880,  section 
27,  which  was  the  first  enactment  on  the  subject,  and 
which  remained  in  force  until  superseded  by  order 
XXXV.,  rule  38,  although  not  cited  on  the  argument,  it. 
is  clear  that  the  domicile  referred  to  is  that  of  the  defend- 
ant, at  the  time  the  action  on  the  judgment  is  commenced. 
The  section  reads  : 

"In  any  action  heretofore  or  hereafter  to  be  brought 
in  any  court  in  this  Province  against  any  person  domiciled 
in  this  Province,  upon  a  judgment  recovered  against  such 
person,  in  any  court  in  any  other  Province  or  country, 
the  record  or  other  evidence  of  such  judgment  shall  not 
be  conclusive,  etc.,  etc." 
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If  the  judges,  in  framing  the  new  rules,  intended  so 
materially  to  alter  the  law,  I  think  it  would  have  been 
clearly  expressed,  and  I  do  not  feel  justified  in  altering 
the  meaning  of  this  section,  because  in  the  rule  which 
took  its  place  the  sentence  is  so  inverted  as  to  make  another 
interpretation  possible. 

The  1st,  2nd,  3rd,  4th,  5th,  10th,  11th,  12th,  13th, 
14th,  16th,  16th,  I7th,  18th,  19th  and  20th  paragraphs 
of  the  defence  will  be  set  aside,  and  the  motion  dismissed 
as  to  the  remainder;  the  costs  of  both  parties  will  be  costs 
in  the  cause. 


Ross   V.    Ceeightott. 

Before  Graham,  E.  J.  (at  Lunenburg). 

Where  an  execution  has  been   placed  in  the  hands  of  a  sheriff,  and  the 

execution   debtorj   before   the   sheriff  executes   the  writ,    makes  an 

assignment  of  bis  g  »ods. 
/Tr/t/,  that  the  trustee,  who  bring-s  an  action  to  recover  the  goods,  must 

fail  unless  he  shows  want  of  notice  of  the  execution  on  the  part  of 

the  debtor,  as  well  as  on  his  own  part. 

Harrington,  Q.  C,  for  plaintiff. 

A.  A,  MacJcay  for  defendant. 

The  facts  sufficiently  appear  in  the  judgment. 
Decided:  October  28th,  1890.     Graham,  E.  J.: 

In  this  case,  I  think,  the  plaintiff  must  fail,  because 
he  has  not  shown  that  when  he  acquired  title,  he  had  not 
notice  that  the  writ  of  execution  had  been  delivered  to  the 
sheriff,  and  remained  unexecuted  in  his  hands,  under  order 
40,  rule  32,  Rev.  Statutes,  5th  series. 

But  for  this  provision,  a  debtor's  goods  would  be 
bound  from  the  moment  of  placing  an  execution  in  the 
hands  of  the  sheriff.  Order  40,  rule  41.  Hobson  v. 
Thellu<ion,  L.  R.  2  Q.  B.  641 ;  Gladstone  v.  PadwicJc,  L. 
R.  6  Ex.  203 ;  Ehlers  v.  Kaujfrum,  49  L.  T.  806. 

In  O'Brien  v.  Murray ^  17  Ir.  C.  L.  R.,  p.  54,  it  is  said, 
in  respect  to  the  like    provision    in    force    in    Ireland; 
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"The  Act  relates  to  trade  and  commerce  and  derogates 
from  the  effect  of  the  writ  under  the  prior  state  of  the  law. 
It  classes  together  writs  of  execution  and  of  attachment 
against  goods  and  protects  title  acquired  before  ^actual 
seizure'  or  attachment  of  the  goods,  provided  the  transac- 
tion was  bona  fide  for  value  and  without  notice.  The  onus 
of  proving  these  propositions  lay  on  the  party  claiming 
the  protection  of  the  statute.  It  does  not  lie  on  the  plain- 
tiff to  show  that  the  defendant  had  notice,  but  he  who 
claims  the  privilege  and  benefit  of  the  Act  should  satisfy 
'the  jury  that  he  had  not  notice." 

I  think,  from  the  case  of  Hohson  v.  Thelluson,  it  is 
to  be  inferred  that  want  of  notice  would  have  to  be  shown 
both  on  the  part  of  the  debtor  and  of  the  trustee.  I  say 
this  because  if  it  should  turn  out  that  there  was  any 
omission  in  this  respect,  through  inadvertence  in  making 
admissions  which  were  made  at  the  trial,  (in  the  most 
commendable  way),  and  I  should  allow  Mr.  Ross  to  go  on 
the  witness  stand  to  prove  want  of  notice  on  his  part,  as 
I  would  be  disposed  to  do,  I  still  think  he  would  be  met 
with  the  necessity  of  proving  w-ant  of  notice  on  the  part 
of  the  judgment  debtor.  And  I  can  hardly  suppose  that 
the  sheriff  did  not  notify  him  of  the  execution,  which  he 
then  must  have  had  in  his  hands  for  nine  days. 

I  think  this  action  must  be  dismissed,  with  costs. 
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Ross    V.    McDoUGAIX    BT    AL. 

Before  Townshend,  J, 

Under  Order  63,  R.  5,  a  defendant  residing^  otit  of  the  jurisdiction  may 

be  ordered  to  jjive  security  for  costs. 
Where  a  party  has  t>een  made  defendant  by  an  interpleader  order,  an 

application  for  security  for  costs  may  be  made  after  the  interpleader 

order  has  been  granted. 

A.  A.  MacJcay  for  plaintiff. 

W.  A.  Lyons  for  defendant 
Decided:  November  21st,  1893.     Townshend,  J.: 

The  right  of  the  plaintiff  to  have  security  for  costs 
against  defendants  residing  out  of  the  jurisdiction,  and 
80  made  defendants  by  an  interpleader  order,  is  the 
matter  in  controversy  on  this  application.  McDougall, 
Barrett  &  Co.,  of  Montreal,  obtained  judgment  against 
Daniel  S.  Boss,  husband  of  the  plaintiff,  Mary  Bell  Boss. 
She  is  r^stered  under  the  law  to  do  business  on  her  own 
account.  Having  obtained  judgment,  McDougall,  Barrett 
&  Co.  placed  an  execution  in  the  hands  of  the  sheriff,  under 
which  he  levied  upon  the  goods  in  question.  The  plaintiff, 
Mary  Bell  Boss,  claimed  the  property.  The  sheriff  then 
called  on  the  parties  to  interplead,  and  on  the  17th  of 
October,  1893,  it  was  "ordered  that  the  parties — that  is 
to  say,  Mary  Bell  Boss,  and  Mepougall,  Barrett  &  Co. — 
proceed  to  the  trial  of  an  issue,  in  which  the  said  claimant 
shall  be  plaintiff,  and  the  said  execution  creditors  shall 
be  defendants." 

The  defendant  now  demands  security  for  costs  from 
the  defendants,  or  really  the  plaintiffs  in  the  case — the 
parties  initiating  the  proceedings. 

It  is  first  objected  that  she  is  too  late  in  this  appli- 
cation, which  should  have  been  made,  if  at  all,  when  the 
interpleader  order  was  granted.  ►  No  doubt,  this  might 
have  been  settled  at  that  time,  but  I  know  of  no  rule,  or 
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reason,  why  it  may  not  now  be  applied  for.  As  a  matter 
of  fact,  I  find,  in  several  of  the  cases,  that  application  for 
security  was  made  after  the  interpleader  order  was  made. 
Then,  it  is  said  claimant  has  not  complied  with  the  terms 
of  the  interpleader  order,  but  this  objection  can  only 
relate  to  one  of  the  terms,  which  in  no  way  touches  the 
merits  of  this  application. 

It  is  contended  that  the  affidavit  is  insufficient,  but,  so 
far  as  I  can  see,  it  is  the  usual  one  in  such  cases. 

It  is  pointed  out  that  order  63,  rule  5,  only  applies 
to  the  case  of  a  plaintiff  residing  out  of  the  jurisdiction, 
and  that  the  order  must  be  confined  to  the  case  of  the 
plaintiff  only.  Such  application^  as  the  present  have  not 
often  been  made,  and  after  taking  some  time  to  look  into 
the  matter,  I  have  come  to  the  conclusion  that  it  is  a  case 
in  which  defendants  may  properly  be  ordered  to  give 
security. 

I  find  the  principle  laid  down  in  the  case  to  be  this, 
that  when  the  defendant  is  really  the  actor  in  the  case, 
the  moving  party  in  the  litigation,  and  resides  out  of  the 
jurisdiction  of  the  court,  then  security  will  be  ordered. 

In  the  case  of  Williams  v.  CrosKng,  3  C.  B.  967, 
decided  in  1847,  the  judge  at  Chambers,  upon  an  appli- 
cation by  the  sheriff,  under  the  Interpleader  Act,  directing 
an  issue  in  which  the  assignees  were  to  be  plaintiffs,  and 
A,  the  execution  creditor,  defendant,  made  an  order  that 
defendant  should  not  be  required  to  give  security. 

On  appeal,  the  court  amended  this  order,  by  striking 
out  that  part  of  it,  and  directing  that  security  be  given. 
Wilde,  C.  J.,  says: 

"If  there  had  been  no  interpleader  rule,  but  the  sheriflF 
had  withdrawn  from  possession,  leaving  the  execution 
creditor  to  his  ordinary-  remedy,  he  could  only  have 
brought  an  action  against  the  sheriff  for  a  false  return, 
and,  in  that  case,  he  would  have  been  coitipelled  to. give 
security  for  costs.    lie  could,  in  no  other  way,  have  made 
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his  execution  availabla  His  situation,  therefore,  will  not 
be  altered  by  calling  upon  him  to  give  such  security,  he 
being  defendant  in  an  issue.  If,  then,  the  now  defendant 
is  not  called  upon  to  do  anything  that  he  might  not  have 
been  compelled  to  do,  if  the  court  had  not  interfered,  do 
tie  plaintiffs  get  anything  which  ihey  would  not  have  had, 
if  all  had  remained  as  it  was  ?  *  *  *  As  the  execu- 
tion creditor  is  calling  on  the  court  to  give  effect  to  his 
execution,  justice  requires  that  he  should  give  security 
for  costs." 

The  latest  case  I  have  found  affirming  the  same  rule 
is  Belmonte  v.  Agnard,  4  C.  P.  D.  221,  and  affirmed  in 
the  Court  of  Appeal,  362.    Penman,  J.,  says : 

"But,  I  think,  the  raiio  decidendi  is  that  the  court,  in 
considering  a  question  of  the  present  kind,  will  see 
whether  the  party  against  whom  security  is  claimed  really 
is  in  the  position  of  plaintiff  or  not.  In  some  cases  he  is 
so,  although  he  may  be  called  defendant,  and  may  come 
into  the  case  in  an  unusual  and  anomalous  way." 

For  the  above  reasons,  I  think  the  plaintiff  is  entitled 
to  security  from  the  defendant  in  the  matter,  which  I  fix 
at  $200,  either  to  be  deposited  in  court,  or  an  approved 
bond  to  be  given.  Costs  of  this  application  to  be  costs 
in  the  cause. 
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Atwood  V.   Cann. 


Pefore  Graham,  E.  J.,  (at  Yarmouth). 

In  an  action  ag-ainst  the  owners  of  a  tug:,  claiming-  damages  for  negli- 
gence in  towing  the  piaintifTs  schooner,  whereby  she  was  injured,  il 
appeared  from  the  evidence  that  the  schooner  in  tow,  going  up  the 
Tusket  River,  arrived  at  a  narrow  part  of  Ihe  river,  and,  having-  to 
make  a  sudden  turn  at  a  critical  point  in  the  river,  was  struck  by  a 
sudden  squall  of  wind  and  forced  on  shore. 

Held^  that  the  injury  was  due  to  inevitable  accident,  the  tug*  being 
sufficiently  powerful,  and  having  been  properly  mani«ged  by  those 
on  board  of  it.     The  action  was,  therefore,  dismissed. 

S.  H.  Pelton,  for  plaintiff. 

Coming  and  Chipman  for  defendant 

Decided:  October  6th,  1893.     Graham,  E.  J.: 

This  is  an  action  brought  against  the  Messrs.  Cann, 
of  Yarmouth,  the  owners  of  the  tug  "John  L.  Cann,"  for 
negligence  in  towing  the  plaintiff's  schooner,  whereby  she 
took  the  ground  and  received  injury.  On  the  9th  of 
November,  1892,  Captain  LeBlanc,  the  master  of  the  tug, 
steamed  out  to  where  the  schooner  lay  in  Yarmouth 
Sound,  and  made  a  bargain  with  Captain  Smith,  the 
master,  to  tow  her  from  there  to  Tusket  loading  place,  up 
the  Tusket  River,  and  when  loaded,  to  tow  back  to  sea. 
The  schooner  is  a  large  three-masted  one,  of  526  tons 
burden,  and  was  in  ballast  The  tug  is  a  large,  powerful 
tug,  thoroughly  equipped  and  fit  for  the  work.  There  is 
no  contention  about  that.  She  had  plenty  of  crew,  and 
on  this  occasion  had,  in  addition  to  the  master,  an  experi- 
enced man.  Captain  Lewis,  who  was  a  master  mariner 
and  had  been  master  of  a  tug,  and  was  on  this  tug  to 
ieam  the  marks  on  the  river.  After  the  bargain  was 
closed,  the  tug  took  hold  and  towed  the  schooner  astern, 
going  that  afternoon  so  far  as  Mikes  Island,  up  the  Tusket 
River,  where  they  remained  for  the  night  It  is  usual 
for  vessels  to  anchor  in  that  locality,  because  they  require 
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to  start  having  daylight  and  a  tide  running  up,  and  suffi- 
ciently high  to  go  through  Plymouth  Narrows,  and  to 
enable  them  to  reach  Tusket,  where  there  are  flats,  at  high 
tide. 

Plymouth  Narrows,  the  old  pilot,  Douoette,  a  witnesB 
called  by  the  plaintiff,  and  Captain  Cann,  called  by  the 
defendants,  characterized  as  about  the  worst  place  on  the 
river.  The  channel  there  is  only  100  feet  in  width.  There 
are  two  rocks,  covered  at  high  tide,  but  showing  up  to 
about  half -tide,  on  the  right  side  going  up;  and  on  the 
other  side,  nearly  opposite,  but  further  up,  there  is  a 
ledge  or  bar  of  rocks.  Besides,  there  is  there  a  sharp, 
short  turn  in  the  channel  to  the  right,  of  about  six  points, 
and  the  tide  sets  over  the  ledge  very  strongly.  In  this 
narrow  place  the  current  runs  about  four  or  five  knots 
an  hour.  After  hugging  the  rocks  I  have  mentioned,  the 
course  must  be  suddenly  altered  six  points,  to  the  right,  in 
order  to  avoid  the  bar,  and  the  tendency  of  the  tide  to 
sweep  the  tug  and  tow  towards  it.  The  depth  of  watsr 
in  the  channel  at  high  tide  is  about  3^  fathoms,  and  at 
low  tide,  9  or  10  feet.  Nearly  opposite  to  the  ledge,  on 
the  other  side  of  the  river,  there  is  a  gulch,  formed  by  a 
bluff  on  one  side  and  high  land  on  the  other.  The  wind 
draws  through  here  when  it  is  easterly,  and  there  is 
sometimes  a  heavier  breeze  than  at  other  places  on  the 
river. 

A  buoy,  which  had  been  on  the  ledge  for  a  long  time 
before,  and  with  which  LeBlanc  was  familiar,  had,  a 
short  time  before  this  trip,  gone  away,  and  he  was  not 
aware  of  its  disappearance.  The  tug  measured  twenty-two 
feet  beam,  and  the  schooner  thirty-two  feet. 

When  the  master  of  the  tug  turned  out  the  next 
morning,  the  10th,  it  was  snowing,  but  it  turned  to  rain 
later,  and  during  the  morning  he  told  Captaiji  Smith 
that,  if  it  was  as  nasty  as  that,  they  could  not  go  up  that 
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day.  He  also  told  him  that  the  land  marks  were  a  good 
way  apart,  that  they  ieould  not  ^o  slow,  (  a  course  Captain 
Smith  had  suggested),  as  the  tide  ran  so  strong,  they 
would  not  be  able  to  steer. 

The  matter  was  talked  over  as  the  weather  improved 
and  the  sxm  came  out,  and  that  decided  them  to  go  up. 
The  master  of  the  tug,  after  consulting  with  Lewis,  who, 
I  think,  was  a  very  competent  man,  decided  to  tow 
abreajst,  and  on  the  starboard  side.  The  tug  fastened 
alongside,  with  breast  lines  forward  and  aft,  the  schooner's 
hawser  for  a  tow  line,  and  the  usual  backing  line  from  the 
schooner  to  the  tug.  The  master  of  the  tug  took  his 
position  forward  on  the  port  side  of  the  schooner,  where 
his  signals  could  be  seen  by  the  man  at  the  wheel,  on  both 
tug  and  tow.  The  steering  of  each  was  about  equally 
effective  to  control  the  course  of  the  two,  and  it  was 
necessary  for  both  to  steer.  The  master  of  the  tug  gave 
but  one  verbal  direction  to  the  master  of  the  schooner,— 
that  was  to  look  after  the  man  at  the  wheel,  an  in  case  he 
gave  an  order  to  heave  quick,  to  see  that  it  was  carried 
out.  Captain  Smith  took  his  position  near  the  man  at 
the  wheel.  They  went  about  a  mile  and  a  half,  and  had 
a  mile  to  go,  before  reaching  the  Narrows,  when  the  full 
speed  bell  was  rung,  to  get  up  sufficient  speed  for  the 
Narrows.  LeBlanc  had  complained  to  the  mate  before 
this,  of  the  steering  on  the  schooner,  and  the  mate  sent 
another  man  to  take  the  wheel,  but  Captain  Smith  say« 
that  the  helmsman  was  not  changed,  and  Captain  LeBlano 
says  that  he  was.  The  complaint  was,  that  the  man  was 
slow  in  executing  the  orders.  Captain  LeBlanc  is  coi^ 
roborated  on  this  point  by  Lewis,  who  says  that  he  noticed 
that  the  schooner  was  towing  bad, — the  orders  not  being 
executed  promptly. 

When  they  were  about  one  hundred  and  fifty  yai'ds 
to  the  southward  of  the  ledge,  and  just  when  the  course 
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had  to  be  changed,  and  as  he  was  about  to  give  the  order, 
Captain  LeBlanc  noticed  a  squall  of  wind  and  rain  coming 
from  the  eastward,  around  the  bluff  I  have  mentioned. 
He  waved  his  hand  to  port  the  helm.  Captain  Lewis, 
who  was  at  the  wheel  on  the  tug,  says  he  got  the  signal 
to  port,  then  a  second  time  to  port,  then  heard  the  order, 
'Tiard  a  port,"  and  replied  hard  over.  The  squall  of  wind 
and  rain  struck  the  schooner  on  the  broad  side  forward  of 
the  beam.  LeBlanc  says : — "I  took  notice  on  the  schooner 
that  I  thought  they  could  turn  the  wheel  quicker  than 
they  did,  *  *  my  helmsman  answered  hard  a  port,  and 
hard  over,  and  they  were  still  turning."  Captain  Smith 
says  he  heard  no  such  order,  but  Captain  Buggies,  who 
had  piloted  the  schooner  to  Yarmouth  Sound,  says  she 
was  luffing,  and  I  have  no  doubt  the  order  was  given. 

The  schooner  did  not  come  up,  and  struck  on  the  end 
of  the  ledge,  and  remained  fast  The  tide  rising,  the 
stem  swung  up,  and  it  appeared,  when  she  was  examined 
on  the  railway  afterwards,  that  the  keel  was  knocked  off, 
the  stem  twisted  and  some  planks  badly  chafed.  The 
force  of  striking  carried  away  the  tow  line  and  the  breast 
line  at  the  stem. 

She  was  got  off  by  the  tug.  They  first  attempted  to 
^rag  her  off  with  the  tow  line  over  the  schooner's  quarter, 
but  the  stem  theji  swinging  up  with  the  tide,  the  master 
cut  the  hawser,  fearing  for  the  safety  of  the  tug. 

He  then  anchored  the  tug  down  stream,  and  sent  a 
hawser  to  the  schooner's  starboard  bow.  Then,  by  steam- 
ing ahead  and  heaving  in  chain  at  the  same  time,  by 
means  of  the  winch  worked  by  steam,  she  was  dragged  off. 

In  this  statement  I  have  assumed  one  of  the  disputed 
points  to  be  found  in  favor  of  the  defendants,  namely, 
the  existence  of  the  squall.  The  master  of  the  schooner 
denied  that  there  was  any  such  squall,  but  he  admits  that, 
while  they  were  there,  it  was  raining,  and  blew  harder. 
Ruggles  says,  "there  was  no  squall,  little  puffs  of  wind." 
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On  the  other  side,  Captain  LeBlanc,  Captain  Lewis,  and 
the  mate,  have  all  testified  to  the  existence  of  this  squall, 
as  I  have  stated  it.  There  is  also  an  independent  witness 
from  the  shore,  Byron  C.  Sims,  who  appeared  to  be  a 
trustworthy  witness — ^his  credit  was  not  attacked.  At 
dinner  he  noticed  the  squall,  and  on  going  to  look  out  to 
see  what  it  was  like,  after  he  finished  his  meal,  he  saw 
the  spars  of  the  schooner,  then  aground.     He  says : — 

^^There  came  a  squall  of  rain  and  wind,  when  we  were  at 
dinner,  and  after  dinner  I  went  to  look  out  to  see  what 
it  looked  like,  and  I  saw  the  spars  of  the  schooner.  *  * 
Before  I  went  in  to  dinner,  it  was  just  the  moderate 
breeze  we  had  all  the  forenoon,  and  before  I  was  done 
dinner  it  was  blowing  a  gale.  It  may  have  been  five 
minutes  after  the  squall  struck  that  I  saw  the  spars." 

One  of  the  points  plaintiff  attempted  to  make  was 
that  the  tug  started  too  early,  i.  e.,  before  the  tide  was 
sufficiently  high.  If  this  ground  in  the  statement  of 
claim  is  read  carefully,  it  will,  I  think,  be  noticed  that 
it  assimies  that  the  vessel  must  at  some  time  pass  over  the 
reef,  and  that  it  is  necessary  to  wait  for  the  high  tide  to 
give  a  sufficient  depth  of  wat^r  in  all  cases.  I  think  this 
point  was  probably  brought  into  the  case  by  this  mistake 
in  regard  to  the  locality.  The  master  says  in  his  evidence, 
"If  it  had  been  high  water  she  would  not  have  touched." 
But  in  navigating  the  river,  no  one  depends  upon  going 
over  the  ledge  at  any  tide.  There  is  apparently  a  some- 
what abrupt  change  in  the  depth  of  the  channel  at  the 
end  of  the  ledge,  and  whether  at  high  tide  or  low  tide,  the 
channel  is  the  only  proper  course,  and  there  is  no  such 
thing  as  going  over  the  ledge.  In  exceptional  cases,  at 
some  tides,  a  vessel  light  might  go  over  the  ledge,  but  no 
one  mentioned  that  course  ever  having  been  taken.  The 
channel  was  the  course  the  master  of  the  tug  depended 
upon,  and  he  was  not  obliged  to  anticipate  being  forced 
out  of  his  course  by  a  squall,  and  await  a  higher  tide, 
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which  by  some  accident  might  have  enabled  him  to  get 
over  the  ledge  safely  in  such  a  case. 

Mr.  Pelton,  to  meet  this  view,  namely,  that  the  tide 
being  suflSiciently  high  for  going  through  the  channel,  it 
was  not  material  that  it  was  not  a  higher  tide  when  they 
started,  suggested  that  it  was  not  the  depth,  so  much,  as 
the   slackening   of   the    current   after    half   tide,    which 
required  leaving  later.     But,  according  to  the  old  pilot's 
rule,  which  was  to  leave  when  the  tide  was  half-flood,  the 
current  would  still  be  very  nearly  as  strong  if  his  allow- 
ance for  the  difference  of  tide  at  the  two  places  is  made. 
But,  I  think,  the  master  took  due  precautions  in  respect 
to  the  time  of  leaving,  and  left  at  the  proper  time.     At 
Pinchgut,  in  that  locality,  the  tide  was  high  at  1.41  o'clock 
P.  M.,  mean  time.     They  got  through  dinner  on  the  tug 
at  11.30.    It  took  them  about  an  hour  to  get  under  weigh. 
The  evidence  shows  this  to  be  a  reasonable  estimate.     It 
took  about  twenty  minutes  to  go  up.     There  is  not  more 
than  twenty  minutes  difference  between    this    statement 
of  the  time  and  that  given  by  Mr.  Sims,  the  witness  from 
the  shore,  when  he  saw  the  schooner's  spars,  which  was 
about  five  minutes  after  the  squall  struck,  namely,  that  it 
was  ten  minutes  to  one,  or  twelve  twenty-five,  mean  time. 
Captain  Smith's  estimate  of  the  time,  that  it  was  about 
11.10  o'clock,  mean  time,  when  they  started,  is  probably 
a  mistake,  as  the  tide  would  not  then  have  been  running 
in  more  than  thirty  minutes,  and  Buggies  says,  "It  was 
under  two  hours  flood,  not  half-flood,  about  a  third-flood." 
My  impression  from  the  whole  evidence  is,  that  the  tide 
must  have  been  rather  more  than  two  hours  flood  when 
they  started. 

Leaving  the  clocks  aside,  the  vessel  would  swing  with 
the  tide ;  then  the  master  of  the  tug  was  watching  the  tide 
most  closely,  as  he  knew  the  requirements  of  the  locality, 
and  would  be  most  likely  to  know  what  the  state  of  the 
tide  was   when  leaving.     His   impression    is   important. 
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Thinking  he  might  be  late,  he  was  hurrying  with  them 
weighing  the  anchor.  There  also  is  evidence  that,  with  a 
vessel  light,  it  is  not  too  early  to  start  with  the  tide  a 
third-flood.  I  am  of  opinion  that  they  did  not  start  too 
early.  Of  course,  if  they  had  not  started  then,  they  would 
probably  not  have  encountered  the  squall  where  they  did 
— ^likely  it  was  some  such  statement  as  that  made  by  the 
master  of  the  tug  which  Captain  Smith  construed  into 
meaning  that  the  tide  was  not  sufficiently  high  to  enable 
them  to  go  up. 

Then,  it  was  contended  that  the  tug  should  have  towed 
the  schooner  astern^  not  abreast  After  Captain  Smitli's 
admission  on  this  point,  it  is  hardly  necessary  to  refer  to 
it,  but,  I  think,  nearly  all  of  the  evidence  shows  that  for 
this  locality,  where  room  is  scant,  and  the  turn  short,  the 
best  mode  was  adopted.  Then,  it  was  further  urged  tliat 
the  tug  should  have  been  on  the  other  quarter.  I  think  the 
testimony  of*  Captain  Kelley  and  Captain  Lewis,  who 
were  experienced  about  tugs,  satisfactory  on  this  point. 
The  weight  of  testimony  was  in  favor  of  towing  on  that 
side,  the  turns  on  that  river,  including  the  turn  in  ques- 
tion, being  to  the  right.  The  theory  is,  that  the  tug  can 
have  greater  control  when  placed  on  the  side  towards 
which  the  tow  must  turn. 

The  contention  that  an  anchor  might  have  been 
dropped,  or  the  tug  stopped,  when  the  squall  was  seen, 
was  not  supported  by  the  opinion  of  any  witness,  and 
would  be,  in  my  opinion,  futile. 

There  was  also  an  attempt  made  to  show  that  the  tug 
did  not  use  prompt  and  proper  means  to  get  the  schooner 
off.  A  mode  suggested  by  Captain  Smith  at  the  time, 
namely,  to  put  the  tug  under  the  port  bow  and  push  the 
bow  off,  was  not  feasible.  The  ledge  did  not  admit  of  its 
being  done  with  safety  to  the  tug.  There  does  not  appear 
to  have  been  any  undue  delay.  The  tide  was  rising,  and 
the  force  of  the  current  slackening.     I    think    the    first 
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eflFort,  which  failed,  a  reasonable  one  to  resort  to  in  the 
first  instance,  and  somewhat  in  line  with  Captain  Smith's 
suggestion,  viis.,  using  the  mere  propelling  force  of  the 
tug.  The  second  experiment  was  successful,  and,  I  think, 
there  was  no  ground  for  complaint  in  respect  to  the  extri- 
cation of  the  vessel.  Of  course,  it  was  an  awkward  posi- 
tion for  a  vessel,  broadside  to  a  current  running  through 
a  narrow  place,  and  a  ledge  on  the  other  side,  and  the 
master  must  have  been  apprehensive,  but,  considering  the 
locality,  the  scarceness  of  the  room  and  of  the  depth  of 
water,  and  the  danger  to  the  tug,  I  think  proper  precau- 
tion and  diligence  were  used. 

Then,  the  mere  occurrence  of  the  schooner  taking  the 
ground  is  relied  upon  as  evidence  of  negligence.  I  think 
it  is  a  dangerous  place,  and  one  in  respect  to  which  there 
is  a  liability  to  accident.  There  is  an  exceptional  state  of 
things,  when  a  sudden  squall  strikes  a  vessel,  at  a  crisis 
like  this,  in  the  navigation.  The  vessel  was  light,  and 
with  a  large  vessel  like  that,  there  is  a  very  large  surface 
exposed  to  the  wind.  When  that  wind  strikes  on  the 
broad  side,  drifting  is  almost  inevitable.  This  vessel  had 
only  to  drift  to  leeward  about  twenty-five  feet  out  of  the 
course,  to  be  where  she  was,  and  she  was  but  3J  lengths 
of  herself  away  from  the  reef  when  she  was  struck.  The 
tide  was  sweeping  her  on  towards  the  ledge  at  the  rate  of 
four  or  five  knots  an  hour.  They  had,  at  that  very  instant, 
irrespective  of  the  squall,  to  change  the  course  six  points 
towards  the  direction  from  which  it  came  and  were  met 
by  it  coming  around  a  point,  and  operating  on  the  bow 
first.    Captain  Kelley,  who  knows  the  place  well,  says : — 

"x\s  the  vessel  comes  up  to  that  point,  the  breeze  would 
set  around  this  point,  striking  upon  her  bow  and  sending 
it  to  port.  The  breeze  coming  down  there  would  have  a 
terrible  effect  on  the  vessel  150  yards  distant  from  the 
ledge.". 
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In  this  case  the  evidence  of  opinion  of  men  who  would 
certainly  be  considered  experts,  has  been  given  to  show 
that  the  master  used  proper  skill  to  avert  the  injury,  but, 
of  course,  this  is  subject  to  this  objection,  that  these  people 
were  in  the  employ  of  the  defendants.  There  was,  how- 
ever, an  independent  witness  called  by  the  plaintiff,  and  a 
thoroughly  competent  and  honest  man  he  seemed  to  be.  I 
refer  to  the  old  pilot  Doucette.  No  question  was  put  to 
him  by  plaintiff's  cousel,  which  would  elicit  an  opinion 
as  to  any  default  on  the  part  of  the  master  of  the  tug  as 
to  piloting,  or  as  to  the  course  taken  at  the  Xarrows.  There 
was  a  point,  as  to  the  mode  of  towing,  in  respect  to  which 
there  is,  in  my  opinion,  now  hardly  any  question,  and  in 
respect  to  which  he  would  not  be  as  competent  a  judge  as 
those  engaged  in  towing. 

I  believe  that  Captain  LeBlanc  and  those  on  the  tug 
were  competent  for  the  discharge  of  the  duty  that  they 
undertook  to  perform,  and  that  they  used  proper  skill  and 
diligence  on  this  occasion;  that  the  accident  was  due  to 
the  sudden  squall  of  wind  and  rain  striking  the  schooner 
at  the  particular  juncture  which  I  have  described,  and 
that,  so  far  as  the  tug  is  concerned,  it  could  not  be  guarded 
against  by  ordinary  exertion  of  human  skill  and  prudence. 
I  think  that  the  bad  steering  on  the  part  of  the  schooner 
probably  contributed  to  the  accident,  but  I  cannot  say  that 
it  would  not  have  been  brought  about,  to  some  extent,  at 
least,  by  reason  of  the  forces  already  mentioned,  if  the 
steering  had  been  good.  I  think  the  injury  comes  within 
the  law  as  to  inevitable  accident. 

I  notice  that  the  action  is  not  framed  to  support  the 
point  I  suggested  at  the  closing  argument,  namely,  that 
some  duty  might  be  cast  upon  the  master  to  advise  taking 
a  pilot.  I  am  not  disposed  to  help  that  point  any,  on 
account  of  the  peculiar  incident  which  defendants  brought 
into  the  case,  namely.  Captain  Smith's  representation  that 
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he  had  a  pilot,  which  certainly  did  not  operate  on  LeBlanc's 
mind  in  making  his  bargain,  and  up  to  the  morning  when 
they  started  towarda  the  Narrows,  when  Captain  Ruggles 
informed  him  that  he  was  not  a  pilot  for  Tusket  River. 

The  action  will  be  dismissed,  with,  costs. 


Rand   v.    White. 

Before  Weathbrbe,    Ritchib,  Graham,    Mkaghkr  and    Henry,  JJ. 

Where  the  answers  of  defendant  to  certain  interrog-atories  were  dis- 
ingenuous and  evasive,  and  certain  information  peculiarly  within  his 
knowledg'e  or  under  his  control  was  not  disclosed  by  him,  an  appli- 
cation was  made  under  O.  30.  R.  20  to  strike  out  his  defence. 

The  judge  ordered  that,  unless  the  defendant  made  a  sufficient  answer 
to  the  interrOiiatories  within  a  stated  period,  his  defence  should  be 
struck  out  and  judgment  entered  against  him. 

On  appeal  this  order  was  lionfirmed. 

An  application  was  made,  at  Chambers,  before  His 
Honor  Judge  Chipman,  Judge  of  the  County  Court  for 
District  Xo.  4,  under  O.  30,  R.  20,  to  strike  out  defence, 
on  grounds  w^hich  appear  in  his  judgment,  as  follows: 

I  have  examined  the  further  answers  of  defendant  to 
interrogatories  11,  26,  27,  30,  33,  37  and  38,  and  decide 
that  they  are  not  sufficient  In  arriving  at  this  conclusion, 
I  have  carefully  read  defendant's  answers,  when  examined 
under  a  commission,  and  his  answers  to  all  of  the  inter- 
rogatories submitted  to  him.  That  he  kept  proper  books 
as  between  broker  and  consignee,  I  have  no  doubt  what- 
ever. He  himself  says  so,  and  so  does  his  clerk,  Frank 
Rand.  His  answers,  except  in  crucial  points,  are  generally 
satisfactory,  but  in  these  are  disingenuous  and  unsatis- 
factoiy.  He  first  attempts  to  shield  himself  under  the 
cover  of  privilege,  and  then  ingeniously  wishes  the  court 
to  understand  that,  by  reason  of  his  books  being  in  the 
l)ossession  of  W.  N.  White  &  Co.,  Ltd.,  he  cannot  furnish 
the  desired  information.     If  the   defendant  had  wished 

10— N.  S.  R.   40. 
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to  have  been  candid  and  fair,  he  should  have  stated  the 
fact  that  he  is  either  manager,  or  managing  director,  of 
said  company,  and  that  this  company  took  over  the  business 
which  he  transacted  during  the  period  in  question.  When 
the  defendant  s^iya,  in  this  connection,  that  his  ledgers, 
etc.,  do  not  enable  him  to  give  the  information  asked  for, 
I  must  conclude  that  the  books,  other  than  those  handed 
over  to  his  company,  do  not  give  such  information,  or  that 
he  is  unwilling  to  take  the  trouble  to  examine  the  books 
so  used  by  him  during  the  period  named,  and  whicli  he 
placed  in  the  possession  of  W.  X.  White  &  Co.,  Ltd.  The 
information  sought  for  is  peculiarly  within  his  knowledge, 
or  under  his  control,  and  although  he  may  nominally  be 
obliged  to  ask  W.  X.  White,  of  W.  N.  White  &  Co.,  Ltd., 
either  mentally  or  orally,  to  allow  him  to  examine  these 
books,  I  hold  that  he  is  obliged,  in  compliance  with  the 
orders  of  the  court,  to  ask  this  favour,  and  to  take  all 
necessary  trouble  to  answer  fully,  truthfully,  inevasively 
and  sufficiently,  the  interrogatories  in  question. 

I  refer  to  the  following  cases,  viz. : — Fisher  v.  Hughes, 
25  W.  R  528 ;  Hartley  v.  Owen,  34  L.  T.  752 ;  Kennedy 
V.  Lyell,  W.  X.  (1882)  137;  Danvillier  v.  Myers,  W.  X. 
(1883)  58;  Burke  v.  Rooney,  4  C.  P.  D.  226;  Farden  v. 
Richter,  23  Q.  B.  D.  124: -y.  Republic  of  Liberia  v.  Imperial 
Bank,  L.  R.  9  Chy.  569  and  id,  L.  R.  App.  Cas.  1  H.  L., 
page  139,  and  Hall  v.  London  £  N.  W.  Ry.  Co.,  35  L. 
T.  848. 

These  authorities,  and  the  facts  before  me,  clearly  war- 
rant me,  I  think,  in  determining  that,  unless  the  defend- 
ant, in  pursuance  of  the  order  of  the  28th  of  July,  1893, 
puts  in  a  further,  better  and  sufficient  answer  to  the  inter- 
rogatories named  therein,  on  or  before  the  first  day  of 
May  next  ensuing,  his  defence  be  struck  out  and  judgment 
signed  against  him.  The  costs  of  this  application  to  be 
plaintiff's  costs  in  the  cause  in  any  event. 
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Defendant  appealed  from  this  decision,  and  the  appeal 
was  heard  on  January  21st,  1S95,  before  Weatherbe, 
Ritchie,  Graham,  ileagher  and  Henry,  JJ. 

W,  B,  A,  Ritchie,  Q.  C,  in  support  of  appeal. 

W.  E.  Roscoe,  Q.  C,  contra,  was  not  called  on. 

Appeal  dismissed,  with  costs. 


Kirk  v.   Kirk. 

Before  Meaghei^,  J,  (at  Antigonish), 

K.  devised  a  certain  lot  of  land  to  plaintiff,  which  lot  belong^ed  to  defen- 
dant. Defendant,  after  the  death  of  K.,  sold  this  lot  to  another 
person,  and  refused  to  convey  or  release  it  to  the  plaintiff.  The 
defendant  accepted  certain  benefits  under  K's  will. 

ffeld,  that  the  defendant  by  this  course  elected  to  hold  the  lot  devised 
to  the  plaintiff,  and  that  plaintiff  was  entitled  to  compensation. 

A.  McGilUvray  for  plaintiff. 
W.  Chisholm  for  defendant. 
Decided:  June,  1896.    Meagher^  J. : 

The  plaintiff  and  defendant  are  the  sons  of  Adam 
Kirk,  w^ho  died  on  the  31st  of  July,  1893,  and  whose 
will,  together  with  several  codicils  thereto,  was  admitted 
to  probate  on  the  26th  of  September,  1893. 

By  the  3rd  codicil,  which  was  executed  a  few"  days 
before  his  death,  he  devised  to  the  plaintiff  a  lot  of  land 
on  St.  Ninian  street,  in  the  towTi  of  Antigonish,  which  he 
did  not  own,  but  which  then  was,  and  for  some  years  had 
been,  the  property  of  the  defendant. 

After  the  death  of  his  father,  namely,  in  January, 
1895,  the  defendant  conveyed  the  lot  devised  to  the  plain- 
tiff, to  his  brother,  Aubrey,  who  is  now  in  possession 
of  it 

The  deeds  from  deceased  to  defendant,  under  date  of 
May  31st,  1887,  and  from  defendant  to  Aubrey,  under 
date  of  the  23rd  of  January,  1895,  covered  other  lands,  in 
addition  to  that  devised  to  the  plaintiff. 
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I  have  no  doubt  that  the  defendant  has  received  and 
taken  benefits  under  his  father's  will,  and  has  elected  to 
hold  the  St.  Ninian  street  lot  devised  to  the  plaintiff, 
against  the  provisions  of  his  father's  will,  and  I  find 
accordingly. 

The  conveyance  of  the  lot  by  him  to  Aubrey,  made 
nearly  two  years  after  his  father's  death,  and  his  refusal 
to  convey  or  release  it  to  the  plaintiff,  are  sufficient  to 
show  that  he  intended  to  retain  it  and  enjoy  the  fruits  of 
it,  regardless  of  the  terms  of  the  will;  while  his  acts  in 
respect  to  the  debts,  securities,  etc.,  bequeathed  to  him  by 
the  will,  indicate  very  plainly  that  he  has  taken  and 
received  benefits  under  the  will,  and  intends  to  realize  all 
that  can  be  obtained  from  them. 

I  also  find  that  he  has  taken,  and  intends  to  hold,  the 
orchard  lots,  so-called,  subject,  however,  to  an  arrange- 
ment which  he  made  with  his  mother  in  respect  thereto, 
whereby  she  is  to  enjoy  the  use  of  these  during  her 
lifetime. 

The  rule  which  governs  this  case  is,  in  my  opinion, 
accurately  stated  in  the  notx3  to  Noys  v.  M  or  daunt,  and 
Streatfield  v.  Streatfield,  White  &  Tudor  s  Leading  Cases 
in  Equity,  vol.  1,  page  417,  where  it  is  said : 

"...  that  cases  of  election,  properly  so-called, 
arise  where  a  person  disposes  of  that  which  is  not  his 
own,  and  confers  upon  the  real  owner  of  the  property 
other  benefits,  in  which  case  it  is  at  once  implied,  inde- 
pendently of  any  intention  expressed  upon  the  face  of  the 
instrument,  that  the  party  upon  whom  such  benefits  are 
conferred  must  elect  between  his  own  property  and  such 
benefits.'^ 

The  same  autliors,  at  page  410,  say : 

"And  it  is  immaterial  whether  he  knew  the  property 
or  not  to  be  his  own,  or  by  mistake  conceived  it  to  be  his 
own,  for,  in  either  case,  if  the  intention  to  dispose  of  it 
appears  clearly,  his  disposition  will  be  sufficient  to  raise 
an  election." 
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The  intention  of  the  testator  to  devise  this  land,  which 
was,  in  fact,  owned  by  the  defendant,  is  too  clear  to  be 
questioned,  and  it  was  not  disputed  upon  the  trial. 

The  plaintiff  is  entitled  to  judgment  in  the  action, 
with  costs.  The  question  of  compensation  will  be  referred 
to  Mr.  Bell  for  determination,  in  accordance  with  the 
agreement  reached  at  the  trial. 


Linton   et  al  v.   Sutherland  et  al. 

Before  Ritchie,  J. 

In  an  action  to  have  a  deed  ^iven  by  one  defendant  to  another  defend- 
ant declared  a  mortg^ag-e,  evidence  was  offered  of  a  declaration 
made  by  the  g^rantor  two  years  after  the  deed  had  been  given  and 
recorded,  to  the  effect  that  the  deed  was  in  reality  only  a  mortgage 
to  secure  the  repayment  of  $200. 

Heldf  that  this  declaration  could  not  operate  to  affect  the  rights  of  the 
grantee  or  derogate  from  the  conveyance  to  him. 

Kavanagh  v.  Slav  in  ^  unreported,  followed. 

Harrington,  Q.  C,  for  plaintiff. 
IF.  H.  Ftdton  for  defendant. 

Decided:  March  4th,  1896.     Ritchie,  J.: 

This  action  has  been  brought  by  James  Linton  &  Co., 
judgment  creditors  of  the  defendant,  John  D.  Sutherland, 
to  have  a  deed  given  by  him  to  Eonald  Sutherland,  the 
other  defendant,  in  April,  1892,  declared  a  mortgage 
only,  to  secure  the  repayment  of  $200  and  interest,  and 
also  for  the  redemption  of  the  said  alleged  mortgage,  on 
payment  of  the  amount  found  to  be  due  thereon.  The 
defendant,  John  D.  Sutherland,  entered  no  aopearance. 

The  plaintiffs'  case,  in  my  opinion,  depends  almost 
entirely  upon  the  evidence  of  D.  O'C.  Madden,  who, 
iubject  to  objection,  proved  a  declaration  made  by  the 
defendant,  John  D.  Sutherland,  in  August,  1894,  to  the 
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effect  that  said  conveyance  was  in  reality  only  a  mortgage 
to  secure  the  repayment  of  $200,  the  consideration 
expressed  therein,  with  interest 

This  declaration,  made  long  after  the  deed  was  given 
and  recorded,  cannot  operate  to  affect  the  rights  of  the 
grantee,  Ronald  Sutherland,  or  derogate  from  the  convey- 
ance to  him.  This  principle  has  been  decided  in  many 
reported  cases,  under  circumstances  somewhat  similar  to 
those  in  the  present  action.  See  Doe  dem.  Sweetland  v. 
Webber,  1  A.  &  E.  733 ;  Foster  v.  McMahon,  11  Ir.  Eq. 
E.  301;  Lalor  v.  Lalor,  4  L.  R.  Ir.  678;  Bartlett  v. 
Delprat,  4  Mass.  702,  708;  Clarh  v.  Waiie,  12  Mass.  439; 
Bridge  v.  Eggleston,  14  Mass.  245,  250,  251.  The  ques- 
tion, I  think,  was  also  decided  in  this  court  in  Kavanagh 
V.  Slavin,  not  yet  reported. 

Besides  this,  the  defendant,  Ronald  Sutherland,  in 
his  evidence  positively  denies  that  the  deed  was  given  as  a 
mortgage.  lie  admits  that  in  1894,  when  his  brother  John 
was  in  financial  difficulties  and  drinking,  he  told  him  that 
if  he  would  come  to  the  United  States  and  keep  straiig:ht, 
he  would  sell  him  back  the  place  for  the  same  amount  that 
he  gave  him  for  it,  with  interest.  This  admission  does 
not  assist  the  plaintiffs,  but  to  some  extent,  at  least, 
accounts  for  the  variance  which  seems  to  exist  l)etween  the 
declaration  of  John  Sutherland  and  the  evidence  of  the 
defendant,  Ronald  Sutherland. 

In  my  opinion,  the  plaintiffs  have  failed  to  prove  their 
claim  against  Ronald  Sutherland,  and  the  action  will  be 
dismissed  as  against  him,  and  judgment  entered  in  his 
favour  against  the  plaintiffs  for  his  costs  of  defence. 

Note. — In  Kavanag^h  v.  Slavin,  unreported,  referred  to  in  the  above 
judgment,  the  appeal  was  heard  before  McDONALD,  C.  J.,  Ritchie  and 
Meagher,  JJ.,  and  judgment  was  given  on  May  23rd,  1892,  ordering-  a 
new  trial.     The  judgments  on  appeal  are  not  available. 
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Taylor  et  al  v.  Wm.  Cummixgs  &  Sox  et  al. 

Before  Townshend,  J. 

Where  special  (grounds  were  shown,  the  defendants  were  allowed  an 
appeal  to  the  Supreme  Court  of  Canada,  although  the  sixty  days 
had  expired,  and  no  notice  of  appeal  had  been  g^iven. 

Grounds  which  are  considered  insufficient  to  g^rant  an  application  to 
extend  the  tinae  for  appealing. 

D.  McNeill  for  plaintiff. 
Borden,  Q.  C,  for  defendants. 
Bectded:  March,  1897.     Townshexd,  J.: 

This  motion  is  to  allow  an  appeal  to  the  Supreme  Court 
of  Canada,  by  defendant,  William  Cummings  &  Son,  after 
the  time  witliin  which  said  appeal  may  be  brought — i.  e., 
60-  days,  has  expired.  A  bond  in  the  required  amount, 
with  sufficient  sureties,  has  been  duly  filed.  This  power 
Y5an  only  be  exercised  under  the  provisions  of  section  42 
of  the  Supreme  and  Exchequer  Court  Act,  which  provides 
that  the  court  appealed  from,  or  any  judge  thereof,  may 
Tinder  special  circumstances,  allow  an  appeal,  nothwitli- 
standing  the  same  is  not  brought  wnthin  the  time  pre- 
scribed, and  giving  the  judge  power  to  impose  such  terms 
as  he  thinks  proper  under  the  circumstances.  The  right  to 
do  so  is  questioned  here,  esjjecially  as  notice  of  appeal  was 
not  given  within  the  60  days.  In  referring  to  the  News 
Printing  Co.  v.  McRae,  26  S.  C.  E.  695,  and  the  cases 
there  cited,  I  have  no  doubt,  in  a  proper  case,  I  have  the 
jurisdiction,  and  that  the  lack  of  notice  is  no  objection. 

The  grounds  alleged  in  this  case  are  ignorance*  on  tlie 
part  of  the  defendant  of  the  decision  of  this  court,  until 
long  after  the  time  for  appealing  had  expired,  and  that 
18  accounted  for  by  the  fact  that  their  clerk  or  bookkeeper, 
without  authority,  informed  their  solicitor,  on  his  inform- 
ing him  of  the  result,  that  they  would  not  appeal,  and  the 
absence  from  home  of  the  principal  menibor  of  the  finn. 
It  is  certainly  a  hardship  on  the  plaintiflFs  that,  after 
having  ap|iealed  themselves  from  a  iiortion  of  the  decision 
of  this  court  to  the  Supreme  (\)urt  of  Canada,  and  argued 
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it  on  appeal,  they  should  now  be  forced  to  contest 
another  part  of  the  same  case,  when,  by  a  cross-appeal,  or 
direct  api>eal  at  the  time,  the  whole  matter  might  have 
been  disposed  of.  The  questions  involved  are  important, 
and,  in  view  of  the  affidavits  of  the  defendants  and  their 
solicitor,  I  do  not  think  they  should  be  shut  out  from  going 
to  the  ultimate  Court  of  Appeal,  but,  in  so  deciding,  I 
^viW  impose  such  terms  PS  will,  to  some  extent,  remove 
what  is  a  hardship  to  the  plaintiffs.  The  defendants'  appeal 
is  allowed  on  the  terms  of  their  paying  the  costs  of  this 
motion,  and  C0f>ts  of  printing  the  case  on  appeal,  in  any 
event 

Note— In  Nelson  v.  Archibald,  (1888),  ToWNSHEND,  J.  dismissed 
an  application  to  extend  the  time  for  appealing-  from  the  judg-ment  of 
the  Supreme  Court  of  Nova  Scotia,  in  favor  of  plaintiff,  to  the  Supreme 
Court  of  Canada.  In  that  case  judgment  had  been  delivered  on  the  28th 
ot  March,  1888,  and  the  sixty  days  expired  on  the  2Sth  of  May.  The 
application  for  extension  was  made  two  months  after  the  time  for  ap- 
pealing h'-«d  expired.  The  extension  was  asked  for  on  the  g-round  that 
the  parties  interested  consisted  of  a  number  of  attaching  creditors,  living 
in  different  parts  of  the  Dominion,  and  that,  owing  to  this  fact  an 
agreement  could  not,  at  an  earlier  date,  be  arrived  at  by  all  interested. 
The  judge  said,  '*  I  do  not  think  tr  at  the  grounds  set  forth  are  at  all 
sufficient  to  justify  my  granting  such  an  extension.  The  time  which 
has  elapsed  since  the  judgment  was  delivered  is  four  months,  in  which 
the  plaintiff  has  been  allowed  to  enjoy  his  judgment  unchalleng-ed,  for  I 
do  not  consider  the  g'iving  notice  of  appeal  should  be  at  all  considered." 
In  this  decision  the  learned  judge  referred  to  the  case  In  re  Afar  v. 
Chester  Economic  Building  Society,  24  Ch.  D.  488,  and  to  the  remarks 
of  Brett,  M.  R.  in  that  case  ;  also  to  Collins  v.  Vestry  of  Paddington^ 
5  Q.  B.  D.  368,  and  to  the  observations  of  Baggally,  L.  J.,  and 
Thesiger,  L.  j.  in  that  case. 


PiCKFORD  v.  The  Hamburg-American  Packet  Co. 
Before  Ritchie,  Townsmen  d.  Meagh!iR  and  Henry,  J  J. 

Where  from  the  terms  of  a  contract  it  did  not  appear  that  its  perform- 
ance should  be  within  the  jurisdiction,  and  a  motion  was  made  ta 
set  aside  an  order  for  service  of  a  summons  out  of  the  jurisdiction, 
the  judge  dismissed  the  motion,  considering  that  the  circumstances 
disclosed  in  the  affidavits  made  it  appear  that  the  contract  was  to- 
be  performed  within  the  jurisdiction  An  appeal  from  this  decision 
was  dismissed  with  costs 

Appeal  from  the  following  judgment  of  McDonald, 
C.  J. 

This  IS  an  application  to  set  aside  an  order  for  service 
of  the  summons  in  this  cause  out  of  the  jurisdiction.  The 
contract  in  question  ^'n  the  action  did  not  especially  state 
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that  its  performance  should  be  within  l*\e  jurisdiction. 
The  material  part  of  that  contract  in  this  consideration  is 
as  follows : 

"Should  the  steamer  Arcadia  be  successfully  floated, 
James  Thom  agrees  to  pay  Pickford  &  Black  and  William 
Barry  the  sum  of  one  thousand  dollars  per  day  for  every 
day  from  the  day  the  S.  S.  City  of  Ghent  and  wrecking 
plant  left  Halifax,  N.  S.,  until  the  S.  S.  City  of  Ghent 
and  wrecking  plant  arrived  at  Halifax,  N.  S.  But  should 
the  Acadia  be  not  floated,  then  the  said  James  Thom 
agrees  to  pay  Pickford  &  Black  and  William  Barry  the 
sum  of  three  hundred  dollars  per  day  for  every  day  from 
the  day  the  steamer  City  of  Ghent  and  wrecking  plant 
left  Halifax,  X.  S.,  until  the  City  of  Ghent  and  wrecking 
plant  arrived  at  Halifax,  N.  S." 

In  order  to  be  within  Or.  11,  R.  1,  the  contract  sued 
upon  must  show  either  expressly  or  by  implication  that 
performance  should  be  within  the  jurisdiction.  Bell  v. 
Antwerp  (1891),  1  Q.  B.  103. 

To  look  at  this  contract  in  the  light  of  surrounding 
circumstances,  so  disclosed  by  the  affidavits  read  at  the 
argument,  I  am  of  opinion,  and  I  think  it  sufficiently  and 
clearly  appears,  that  the  contract  was  to  be  performed,  and 
the  money  paid  in  Halifax,  Nova  Scotia,  where,  by 
the  express  terms  of  the  contract,  the  services  of  the  plain- 
tiff's ship,  as  contracted  for,  was  to  be  terminated  and  the 
contract  price  become  payable.  S?e  Robey  v.  The  Snoe- 
fell  Mining  Co.,  20  Q.  B.  D.  152 ;  Reynolds  v.  Coleman, 
36  C.  D.  453 ;  Thompson  v.  Palmer  (1893),  2  Q.  B.  D.  80. 

The  motion  to  sst  aside  the  order  for  sen-ice  out  of  the 
jurisdiction  will  be  discharged  with  costs. 

The  appeal  from  this  judgment  was  heard  on  January 
26th,  1898,  before  Ritchie,  Townshend,  Meagher  and 
Henry,  JJ. 

H.  Mclnnes  in  support  of  appeal. 
Borden,  Q.  C,  contra, 

January  26th,  1898,  Ritchie,  J.:  The  court  are  of 
opinion  that  the  appeal  should  be  dismissed,  with  costs. 
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Town   of  Amherst   v.   Read. 
Town    or   Amherst   v.    Fillmore. 

Before  Townshend,  J.,  (at  Amherst), 

Municipal  councillors  cannot  vote  salaries  to  themselves  unless  express- 
ly authorized  by  statute. 

Townshend,  Q.  C,  for  plaintiff. 

Dickey,  Q.  C,  for  defendant. 
Decided:  K'ovember  5th,  1897.     Townshend,  J.: 

The  facts  in  these  two  cases  being  precisely  the  same, 
by  arrangement  of  counsel  they  were  tried  before  me 
together  at  Amherst,  at  the  last  October  term.  The 
defendants  were  both  elected  and  returned  as  councillors 
for  the  Town  of  Amherst,  and  while  serving  in  that 
capacity,  at  a  meeting  of  the  Council,  they  both  voted  for 
the  following  resolution : 

^^Moved  by  Councillor  Read,  (the  defendant),  and 
seconded  by  Councillor  Fillmore,  (the  defendant),  that 
the  Mayor  and  Councillor:^  receive  a  salary  of  $100  each 
for  1891,  to  date  from  February  1st,  1891." 

This  i^solution  passed  and  the  defendants,  respec- 
tively, drew  the  money  from  the  town  treasury.  This 
remained  unobjected  to  until  the  present  year,  when  the 
Council  ])asse(l  a  resolution  calling  on  defendants  to  refund 
the  money  as  illegally  and  improperly  voted  and  taken. 
The  defendants  refusing  to  C()ni])ly,  this  action  has  been 
brought  to  compel  its  repayment. 

The  defendant  Read,  and,  I  assume,  the  defendant 
Fillmore,  ])r()ved  that  he  had  perfonned  very  great  and 
meritorious  service  in  settling  tlie  affairs  of  the  newly 
incorporated  town,  which,  in  my  opinion,  were  poorly 
compensated  by  the  small  sums  they  respectively  received, 
and  he  had  also  been  re-elected  to  the  Council,  after  the 
fact  had  l>een  known  and  discussed  that  he  had  taken  this 
money.  However  strongly  those  facts  go  to  his  credit, 
they  are  (entirely  Ix^^ide  the  question  raised  in  this  action, 
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that  is  to  say,  the  legal  right  of  a  municipal  corporation 
to  vote  money  not  authorized  by  statute. 

The  powers  of  assessment  of  town  councils  are  defined 
and  limited  by  section  68,  chapter  1,  Acts  of  1888,  and 
section  81  defines  the  object  for  which  the  assessments 
are  to  be  made.  Among  other  powers  specially  and  care- 
fully defined  is  "the  payment  of  salaries  and  compensa- 
tion to  the  officers  and  servants  of  the  town/'  It  will  not 
be  pretended  that  a  councillor  is  an  officer  or  servant  of 
the  town  referred  to  by  this  section,  and  the  clear  expres- 
sion of  who  are  to  be  paid  salaries  or  compensation,  to 
my  mind,  excludes  every  other  class. 

Section  81,  specifying  the  objects  to  be  provided 
for,  reiterates  the  language  of  the  former  section,  using 
the  words,  *'the  salaries  and  compensation  to  the  officers 
of  the  town." 

The  County  Incorporation  Act  has  l^een  referred  to  as 
in  pari  materia,  and  as  empasizing  the  law  that  no 
salaries  can  be  voted  to  councillors  unless  expressly  pro- 
vided. In  that  statute  there  is  express  provision 
for  payment  at  a  fixed  rate  of  the  warden  or  council- 
lors, and  it,  I  think,  is  a  gr^od  illustration  of  the  necessity 
of  express  legislation  to  authorize  a  vote  for  such  purposes. 
One  cannot  shut  his  eves  to  the  strong  reasons  for  debar- 
ring a  body  corporate  for  muuici])al  purposes  voting  money 
to  themselves,  or  in  any  way  being  intiTested  in  municij)al 
contracts.  Practical  experience  has  i)roved  it  to  le  a 
source  of  corruption  and  weakness.  Public  policy  is 
against  it.  If  the  Council  could  vote  themselves  $100, 
they  might  with  equal  right  vote  $1,000,  or  even  moi-e,  and 
the  citizens  would  be  without  remedy. 

The  authorities  are  numerous  and  consistent  on  this 
subject,  and  it  will  not,  therefore,  Ik?  nc^cos-^arv  for  me  to 
go  through  them  with  any  detail.  I  may,  however,  cite  a 
short  extract  from  the  judgment  of  Pol>ins()n,  C.  J.,  in 
Municipal  Council  of  Mifisouri  v.  Horseman,  10  U.  C.  Q. 
B.,  at  page  588 : 
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"The  members  or  councillors  comprising  the  councif 
are  not  the  corporation.  They  are  agents  of  the  corpora- 
tion for  the  management  of  the  affairs  and  funds  of  the 
corporation.  When  these  agents  have  been  proved  so  t» 
misappropriate  the  funds  as  to  put  the  money  into  tli^r 
own  pockets,  I  think  an  action  will  lie  against  them  t«^ 
recover  it  back,  etc." 

I  do  not  mean  to  intimate  there  was  anything  approach- 
ing to  wilful  misappropriation  of  the  funds  of  the  tow» 
by  Messrs.  Eead  and  Fillmore.  On  the  contrary,  so  far 
as  the  matters  come  before  me,  they  thought  themselves 
justly  and  legally  entitled  to  the  same  as  a  reward  for  their 
extra  services,  but,  unfortunately  for  them,  the  law  on  the 
soundest  policy  does  not  permit  the  council  to  reward  thenv 
as  evidently  they  wished  to  do. 

The  question  as  to  the  allowance  of  interest,  as  well  as 
costs,  against  defendants,  was  discussed  before  me.  I 
think  this  is  a  case  in  which  interest  should  not  be  allowed^ 
until,  at  least,  the  Town  Council  took  action  in  the  matters^ 
on  the  20th  of  March  last.  The  fact  that  they  had  received 
the  money  was  public,  known  to  the  Council  for  a  year, 
and  if  that  body  chose  to  lie  back  and  do  nothing,  theie 
is  no  sound  reason  why  defendants  should  now  be  called 
upon  to  pay  interest  until  after  demand  made.  On  the 
other  hand,  I  can  find  no  ground  for  depriving  plaintiff 
Town  of  its  costs,  although,  imder  the  circumstances  of 
these  cases,  I  should  think  there  would  be  ample  ground 
for  that  body  to  relieve  them  from  paying  any  costs  other 
than  their  own. 

Judgment  for  plaintiff  in  both  cases,  with  costs. 

Note.  —  An  unreported  decision  of  Ritchie,  J.  in  Trustees  ef 
School  Section  No.  /6,  Pictou  v  Cameron^  affords  an  interesting' 
illustration  of  the  principle  stated  by  ToWNSHBND,  J.,  in  the- 
above  case,— that  the  real  corporation  is  the  body  of  ratepayers.  A 
dispute  arose  b.^tween  two  rival  bodies  about  the  proper  situation  for  m. 
school-house  An  early  chapter  in  the  dispute  was  a  judg-ment  obtaitt' 
ed  (2  S.  C.  R.  690)  by  the  corporation  in  1879  agfainst  certain  defen- 
dants for  injury  done  to  the  schoolhouse.  After  this  judg-ment  the  dis- 
pute continued  for  a  number  of  years,  irreg-ular  meeting's  being- cob- 
vened   and    invalid    appointments   being   made.     One  incident  was  the 
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'1>urnin|f  of  the  schoolhoiise.  As  Thompson  J.  said  in  an  unreported 
judg^ment  (1884)  in  the  case,  referring'  to  the  rival  boards  of 
trustees,—**  each  body  clainied  to  he  de  jure,  and  took  care  to  be  de 
/mcl0,  by  the  use  of  every  weapon  that  could  aid  its  assertion  of  author- 
ity." In  that  judgment  Thompson,  J.  held  that  no  legal  trustees  had 
•«Kisted  in  the  section  for  years 

After  the  judgment  of  Thompson,  J.  had  been  delivered,  a  meeting 
of  the  ratepayers  of  the  section  was  called  by  the  Inspe»  tor,  under  sec- 
'tion  63  of  the  Education  Act,  (ch.  29,  R.  S.  5th  series),  at  which  a  new 
board  of  three  trustee  was  elected.  Application  was  then  made,  on 
fbehalf  of  the  board  so  re-const i luted  for  leave  to  issue  execution  og  the 
j«dg-ment  obtained  in  1879.  This  application  was  heard  before  Ritchie 
J-,  in  July,  1886,— Henry  Q.  C,  and  F.  H.  Bell  appearing  for  plain- 
4iffs  and  Graham,  Q.  C.  and  D.  C  Fraser,  for  defendants.  The  one 
point  in  discussion  wa<«  the  contention  on  behalf  of  the  defendants  that 
the  corporation  in  existence  at  the  date  when  the  judgment  was  obtain- 
^ed,  had  gone  completely  out  of  existence^  and  the  corporation  as  re- 
constituted  was  not  entitled  to  issue  an  execution  on  the  judgment 
obtained.  To  this  it  was  contended  in  reply  that  the  real  corporation 
vras  the  body  of  ratepayers  of  the  section,  of  whom  the  trustees  were 
only  the  representatives,  and  that  the  title  to  the  judgment  remained  in 
the  ratepayers  in  the  same  way  as  the  title  to  a  schoolhouse  ;  that  only 
the  leg'al  machinery  for  making  it  effective  was  in  abeyance  for  want  of 
€rusteest  and  revived  as  soon  as  these  were  legally  elected.  In  support 
of  this  view  Colchester  v.  Seabev^  3  Bur.,  page  1870,  was  cited. 
.K.ftchie,  J.  in  a  short  judgment,  which  cannot  now  be  found,  gave  effect 
'4o  this  contention  and  granted  leave  to  issue  execution. 


DoTLE   V.   Smith. 

Before  Graham,  E.  J. 

In  an  action  of  deceit  against  the  defendant,  a  president  of  a  steamship 
company,  the  plaintiff,  who  had  taken  some  shares  in  the  company, 
Alleged  that  there  had  been  a  false  representation,  involved  in  the 
declaration  of  a  dividend  which  the  profits  of  the  company  did  not 
^pvarrant. 

-Mi^d,  that  in  order  to  succeed  in  such  an  action  it  must  appear,— (i) 
that  the  declaration  of  the  dividend  was  false  and  dishonest,  and  not 
merely  erroneous  ;  (2)  that  it  was  made  with  the  intent  that  it  should 
l>e  acted  upon  by  such  persons  as  the  plaintiff;  (3)  that  the  plaintiff 
«iras  materially  induced  by  it  to  become  a  shareholder. 

Harrington,  Q.  C,  for  plaintiff. 

Drysdale,  Q.  C,  and  Mclnnes  for  defendant. 
.Decided:  May  14th,  1897.    Geaitam,  E.  J.: 

This  is  an  action  of  deceit,  claiming  damages  against 
'Ae  defendant,  who  was  a  director  and  some  time  president 
-«f  the  Canada  Atlantic  Steamship  Company,  because 
Aere  was,  as  the  plaintiff  contends,  a  false  representation, 
^which  induced  him  to  take  shares. 
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The  contract  in  respect  to  t-akin^  the  shares  is  dated 
the  22nd  day  of  May,  1891.  The  plaintiff  was  the  owner 
of  colliers,  and  the  company  owned  the  steamer 
"Halifax/'  It  was  agreed  that  the  company  should  pay 
the  plaintiff  freight  at  the  rate  of  $1.50  per  ton  for  carry- 
ing coals  from  Cow  Bay  to  Halifax,  for  the  use  of  the 
steamer.     It  proceeded: 

"In  consideration  whereof,  the  party  of  the  second 
part  (plaintiff)  agrees  with  the  parties  of  the  first  part 
(the  company)  to  purchase,  and  does  hereby  purchase, 
twenty  shares  of  the  capital  stock  of  the  company,  for 
which  he  agrees  to  pay  (the  company)  the  sum  of  one 
hundred  dollars  per  share,  or  the  sum  of  $200  in  all.  And 
(the  plaintiff)  further  agrees  to  subscribe  ten  shares  addi- 
tional stock,  at  $100  per  share,  to  be  paid  for  on  comple- 
tion of  another  steamer  for  the  route. 

The  contract  was  to  be  in  force  for  the  period  of  five 
years.  The  plaintiff  took  the  20  shares  and  paid  for  them. 
Tor  two  seasons,  namely,  1891  and  1892,  the  contract  was 
carried  out,  then  the  company,  having  used  up  their 
capital,  was  obliged  to  sell  their  steamer  to  another  com- 
pany, and  there  was  nothing  left  for  the  shareholders. 
The  plaintiff  failed  to  have  the  contract  continued  with 
the  other  company,  and  he  has  gone  back  to  the  beginning ;. 
in  fact,  before  that, — ^because  this  contract  was  entered 
into  in  place  of  another. 

The  company,  in  the  winter  of  1890-91,  contemplated 
the  acquisition  of  an  additional  steamer,  to  put  on  their 
route,  and  to  issue  further  shares  to  pay  for  the  steamer, 
and  James  E.  Chipman  and  James  Allen  approached  the 
plaintiff,  and  he  agreed  to  take  20  of  those  shares,  in  con- 
sideration of  obtaining  this  contract  for  carrying  the  coals, 
lie  says  he  was  influenced  by  the  fact  that  there  was  a 
dividend  of  6  per  cent,  declared  on  the  year's  business 
closing  October  1890,  and  by  the  inducement  of  the  coal 
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contract.    He  had  inquired  about  the  company's  i)osition. 
He  says : 

"When  I  subscribed,  I  was  aware  that  a  dividend  of 
6  |)er  cent,  had  been  declared  the  year  before  and  that  year, 
and  it  was  one  of  Mr.  Chipman's  arguments  to  me  to  take 
the  stock,  that  it  had  paid  tliose  dividends." 

It  appears  the  project  of  the  new  steamer  was  for  the 
time  abandoned.  The  plaintiff  went  to  the  president  of 
the  company,  Mr.  B.  W.  Chipman,  with  a  view  to  having 
his  subscription  withdrawn.  (All  the  other  subscriptions 
for  the  new  shares  were,  in  fact,  withdrawn,  and  any  pay- 
ments made  were  returned.)  The  president  offered  the 
plaintiff  a  contract  to  take  20  shares  of  the  old  issue,  and 
the  coal  contract,  and  the  agreement  already  recited  was 
entered  into. 

The  action  is  brought  because  it  is  alleged  that  there 
was  a  fraudulent  misrepresentation  involved  in  the  decla- 
ration of  this  dividend,  when  no  dividend  should  have  been 
declared,  through  absence  of  profits,  to  induce  the  taking 
of  shares. 

There  was  a  complaint,  too,  that  a  circular  had  been 
issued  by  the  company,  to  the  effect  that  its  business  was 
so  large  as  to  justify  the  purchase  of  another  steamer.  The 
plaintiff,  however,  has  relieved  us  of  trouble  in  respect  to 
this  circular  by  his  evidence.  He  says — "I  don't  think  I 
remember  of  seeing  circular  F  ever.  I  don't  think  that 
was  an  inducement  to  me  to  put  my  money  in  it." 

There  was  a  dividend  of  6  per  cent,  declare^d  for  the 
previous  year,  but  there  is  no  good  ground  for  invoking 
that.  Its  basis  is  not  attacked,  and  its  connection  with 
the  matter  is  too  remote. 

The  question,  I  think,  is  whether  the  act  of  declar- 
ing the  last  dividend  was  a  representation  by  the  directors 
of  something  in  respect  to  the  profits  of  the  company 
which  was  false  and  dishonest,  and  made  witii  the  direct 
intent  that  it  should  be  acted  upon  by  this  plaintiff  in 
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taking  shares,  (individually,  or  as  a  member  of  a  class), 
and  that  the  plaintiff  was  materially  induced  by  it  to 
become  such  shareholder,  to  his  prejudice.  In  the  case 
of  Derry  v.  Peek,  14  App.  Cas.  337,  Lord  Herschell,  at 
page  369,  said: 

"A  man  who  forms  his  belief  carelessly,  or  is  unrea- 
sonably credulous,  may  be  blameworthy  when  he  makes  a 
representation  on  which  another  is  to  act,  but  he  is  not,  in 
my  opinion,  fraudulent  in  the  sense  in  which  that  word 
was  used  in  all  the  cases,  from  Pasley  v.  Freeman  down 
to  that  with  which  I  am  now  dealing.'' 

And  Lord  Bramwell,  at  page  351,  says : 

"But  to  believe,  without  reasonable  grounds,  is  not 
moral  culpability,  but,  (if  there  is  such  a  thing),  mental 
culpability.'' 

And  in  the  later  case  oiOlasen  v.  Rolls,  42  C.  D.  460, 
Lopes,  L.  J.,  said: 

**The  House  of  Lords  have  held  that  if  a  statement  is 
untrue  in  fact,  but  believed  to  ba  true,  though  without 
any  reasonable  grounds  for  such  belief,  no  action  for  deceit 
will  lie.'' 

And  Gotten,  L.  J.,  interpreted  the  former  decision  to 
mean,  "that  two  things  were  necessary,  the  statement  must 
be  false  and  must  be  made  dishonestly." 

In  Smith  v.  Chadwick,  9  App.  Cas.  190,  Lord  Selborne 
said: 

I  conceive  that  in  an  action  of  deceit,  it  is  the  duty 
of  the  plaintiff  to  establish  two  things — First,  actual 
fraud,  which  is  to  be  judged  of  by  the  nature  and  character 
of  the  representations  made,  considered  with  reference  to 
the  object  for  which  they  were  made,  the  knowledge  or 
means  of  knowledge,  of  the  person  making  them,  and  the 
intention  which  the  law  justlj  imputes  to  every  man  to 
produce  those  consequences  which  are  the  natural  result 
of  his  acts.  And,  secondly,  he  must  establish  that  this 
fraud  was  an  inducing  cause  to  the  contract.'' 

In  my  opinion,  the  declaration  of  that  dividend  was 
not  an  act  which  constituted  a  representation  which  was 


Digitized  by 


Google 


DOYX.E    V.    SMITH.  161 

false  and  dishonest,  and  made  falsely  and  dishonestly  to 
bring  in  shareholders.  Indeed,  there  was  an  arguable  case 
for  the  dividend.  For  the  year  ending  October  31st,  1890, 
in  the  yearly  statement,  a  balance  was  shown  to  the  credit 
of  profit  and  loss  of  $7,064.01,  a  sum  exceeding  the 
amount  of  this  dividend.  The  auditor  of  the  company 
had  pased  upon  it.  Mr.  Butler,  one  of  the  directors,  had 
submitted  the  statement  to  his  bankers,  and  obtained  advice 
as  to  the  advisability  of  declaring  the  dividend.  He, 
himself,  was  called  by  the  plaintiff,  and  he  says  he 
examined  the  matter,  and  thought  that  it  was  a  proper 
thing  to  do.  Of  course,  it  appeared  that  Mr.  Harvey,  who 
was  the  auditor,  had  ten  shares  in  the  company,  but  no 
one  attempted  to  impeach  his  integrity,  and  I  have  no 
reason  whatever  to  doubt  it. 

The  plaintiff's  complaint  about  the  credit  of  $7,064.61, 
of  which  I  have  spoken,  is  mainly  directed  against  three 
items  composing  it.  It  appears  that,  in  the  spring  of 
1889,  this  company  made  an  arrangement  with  a  rival 
company, — the  proper  expression  is,  I  think,  a  pooling 
arrangement, — by  which  this  company  was  to  receive  a 
certain  proportion  of  the  proceeds  arising  from  the  traffic 
of  the  boats  of  both  lines.  Now,  apparently  these  profits 
had  been  earned,  and  were  due,  and  were  entered  on  the 
books.  But  it  appears  that  this  was  not  all  paid  over,  and 
afterwards,  through  the  default  of  a  man  named  Gardiner, 
the  agent  of  the  rival  company  at  some  time  or  other,  a 
loss  of  $1,500  was  suffered,  and  he  was  sued  and  judgment 
recovered  against  him. 

There  is  nothing  to  show  me  that  in  October,  1890, 
this  was  other  than  a  reasonable  item.  There  was  another 
item  on  the  credit  side,  namely,  the  sum  of  $2,700,  an 
amount  due  from  Rose,  Munson  &  Company,  of  Glasgow, 
for  insurance  in  respect  to  a  collision.     Mr.  Harvey  says : 

"About  $1,500  appears  to  have  been  received  from  Rose 
&  Co.  on  account  of  the  claim,  and  the  loss  adjusted  at 
$1,195.42,  a  year  after." 

11 — N.  S.  R.    40. 
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But  there  is  no  evidence  that,  at  the  time  the  statement 
was  made,  th's  claim  was  even  disputed.  Xo  cne  has  sug- 
gested to  me  that  the  loss  for  which  this  insurance  was 
indemnity  had  not  been  paid,  and  appeared  in  some  former 
account.  The  other  item  is  a  sum  of  $1,490.44.  Mr. 
Humphrey,  the  secretary,  thus  explains  it : 

"$3,055.95,  balance  of  expense  accoimt,  trans- 
ferred by  order  of  B.  W.  C,  as  per  journal  entry 
C.  5.  That  was  some  extraordinary  expense  the  first 
year,  which  should  not  all  be  charged  against  that  year. 
I  think  it  was  general  expense.  $1,490.44  was  for  adver- 
tising the  line,  balance  was  preliminary''  expense  of  the 
same  nature,  which  it  was  thought  was  too  heavy  to  charge 
against  that  year.  Paid  during  the  year  1889.  The  com- 
pany had  only  started  the  year  before." 

Dealing  with  these  three  items  now,  it  appears  to  me 
that  the  earned  profits  in  the  joint  fund  and  the  insurance 
claim  were  sufiiciently  tangible  and  near  at  hand  to  justify 
the  directors  in  regarding  them  as  the  subject  of  a  divi- 
dend, and  borrowing  money  meanwhile  wijth  w^hich  to  pay 
it.  Stringers  case,  4  Ch.  App.  475.  The  transfer  of  the 
item  for  advertising  in  starting  the  line,  the  benefits  of 
which  would  accrue  to  later  years,  seems  to  be  defensible, 
at  least,  from  the  imputation  of  fraud  among  commercial 
men.     Mills  v.  Northern  Railwatj,  23  L.  T.  719. 

Then,  it  is  said,  the  company  borrowed  money.  They 
did,  some  time  after  this  statement  for  the  year  ending 
October,  1890,  was  submitted  and  passed  on,  borrow  the 
sum  of  $11,000,  but  this  was  to  pay  off  an  instalment  due 
upon  the  mortgage,  w^hich  had  been  on  the  steamer  from 
the  first.  Mr.  Butler,  who  is  not  clear  as  to  dates,  speaks 
of  other  loans  in  connection  with  interest  and  insurance, 
but  it  is  not  plain,  from  his  evidence,  that  he  is  not  refer- 
ring to  the  subsequent  years,  when,  through  competition, 
there  were  undoubtedly  such  transactions  and  losses,  result- 
ing in  the  transfer  of  the  business  to  another  company. 
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I  think  that  dishonesty  is  not  made  out,  and  that  these 
people  honestly  believed  they  were  justified  in  declaring  a 
dividend.  It  seems  reasonable  to  take  into  consideration 
the  fact  that  the  affairs  and  bookkeeping  of  such  a  com- 
pany would  not  be  conducted  with  the  same  depee  of  cor- 
rectness that  they  would  be  in  larger  cities.  And  men  of 
business  in  the  locality  have  to  decide  for  themselves  these 
matters.  It  may  have  been  erroneous,  but  was  not,  I  think^ 
fraudulent,  and  I  would  be  slow  to  suspect  this  defendant 
of  the  fraud  charged. 

Then,  this  declaration  of  a  dividend  was  a  private 
concern  of  this  company,  and  was  not  addressed  to  the 
plaintiff.  It  was  not  put  forward  in  a  prospectus  to  bring 
in  shareholders.  It  is  true  it  might  be  used  in  a  more 
delicate  way, — ^but  was  it?  There  is  no  conmiunication. 
The  plaintiff  had  first  learned  it  from  some  one  not  an 
agent  of  the  company.  In  Peek  v.  Oumey,  L.  R.  6,  H. 
of  Lords,  413,  Lord  Cairns  quoted  Lord  Hatherly  as 
follows : 

*'To  render  a  man  responsible  for  the  consequence  of 
a  false  representation  made  by  him  to  another,  upon  which 
a  third  person  acts,  and  so  acting,  is  injured  or  damnified, 
it  must  appear  that  such  false  representation  was  made 
with  the  direct  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or 


And  Lord  Chelmsford,  at  page  400,  said : 

"In  all  these  cases  the  parties,  in  one  way  or  other,  are 
brought  into  direct  communication,  and  in  an  action  the 
misrepresentation  would  be  properly  alleged  to  have  been 
made  by  the  defendant  to  the  plaintiff,  but  the  purchaser 
of  shares  in  the  market,  upon  the  faith  of  a  pros])octus 
which  he  has  not  received  from  those  who  are  answerable 
for  it,  cannot  by  action  upon  it  so  connect  himself  with 
them  as  to  render  them  liable  to  him  for  the  misrepresenta- 
tion contained  in  it,  as  if  it  had  been  addressed  personally 
to  himself." 


Digitized  by 


Google 


164:  DOYLE     V.     SMITH. 

Of  course,  that  was  a  much  plainer  case.  But  I  do 
not  think  that  the  reference  of  James  E.  Chipman  to  the 
fact  of  the  dividend,  which  the  plaintiff  already  knew, 
would  justify  an  inference  of  a  connection  between  the 
directors,  in  declaring  the  dividend,  and  the  plaintiff,  in 
taking  the  shares. 

There  are  many  reasons  for  declaring  a  dividend,  and 
I  am  not  satisfied  that  the  company  had  this  plaintiff,  or 
the  class  to  which  he  belonged,  within  range. 

I  have  great  doubt  as  to  whether  the  plaintiff  was 
materially  induced  by  the  declaration  of  the  dividend  to 
take  the  shares.  And  here  the  importance  of  the  coal  con- 
tract to  him  is  to  be  taken  into  consideration,  as  well  as  the 
inquiry  into  the  concerns  of  the  company.  In  his  direct 
evidence,  in  answer  to  a  question  as  to  his  knowledge  of 
the  dividends,  obejected  to,  by  the  way, — ^i.  e., — "Q. 
Were  you  influenced  by  this  knowledge  ?"  he  said : — "That 
was  the  reason  I  took  stock  in  the  company,  that  and  the 
coal  contract."  But,  in  cross-examination,  he  says: — "I 
would  not  take  stock  unless  I  got  the  coal  contract.  I 
made  it  a  condition  that  they  would  enter  into  this  agree- 
ment before  I  would  take  stock.  I  was  interested  in 
coal  vessels  at  the  time,  and  freighting  was  an  object  to 
me.  I  did  not  think  much  of  the  company.  I  could  do 
more  than  6  per  cent,  with  money.  Without  the  contract,  I 
would  not  have  put  my  money  into  it."  In  Derry  v. 
Peek,  14  App.  Cas.,  p.  345,  Lord  Halsbury  said: 

"I  do  not  believe  that  any  one  can  so  far  analyze  his 
mental  impressions  as  to  be  able  to  say  what  particidar 
fact  in  a  prospectus  induced  him  to  subscribe." 

And  he  uses  the  expression,  "substantially  induced." 
However,  this  is  a  difficult  matter,  not  calling  for  my 
decision,  in  view  of  the  matter  already  considered.  The 
action  should  be  dismissed  with  costs. 
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Attorwey-Generai.  V.  Naugi.e, 

Before  Ritchie,  Meaghrr  and  Hknry,  J  J; 

In  an  action  broug^ht  to  compel  the  rem'»val  of  a  porch  as  an  encroach- 
ment on  the  street  line,  reliance  should  not  be  placed  on  such  data 
as  conjectures  from  the  length  of  side  lines  on  the  street  line  else* 
where. 

City  of  Halifax  v.  Reeves ^  23  S.  C.  R.  342  referred  to. 

This  was  an  appeal  from  the  judgment  of  Graham, 
E.  J. 

The  facts  sufficiently  appear  in  the  judgment  of  the 
trial  judge,  which  was  as  follows  : 

This  is  an  action  brought  to  compel  the  removal  of  a 
porch,  as  an  encroachment  on  the  street  line  of  Montague 
street,  in  Lunenburg.  The  plaintiff  has  not  the  proof  that 
existed  in  the  case  of  City  of  Halifax  v.  Reeves,  23  S.  C.  R. 
342.  ^\TienMr.  Justice  King,  in  that  case,  said  that  the  trial 
judge  might  have  found  that  the  porch  was  on  the  street 
line,  it  is  quite  clear  that  he  meant  that  it  might  have  been 
found  from  the  fact  that  the  land  outside  of  the  porch 
had  been  for  a  number  of  years  used  by  the  public  as  part 
of  the  street,  and  that  the  line  of  the  street  and  that  of  the 
porch  coincided.  I  think  he  did  not  intend  to  intimate  that 
reliance  was  to  be  placed  on  any  other  data,  such  as  con- 
jectures from  the  length  of  side  lines  on  the  street  line  in 
other  places. 

There  are  in  this  case  no  monuments,  either  in  the 
documents  or  on  the  ground,  which  would  enable  a  surveyor 
to  locate  the  north  side  line  of  Montague  street  at  this 
point.  The  surveyor  intimated  that  it  could  not  be  located. 
There  is  nothing  to  show  that  it  ever  was  laid  out.  The 
suggestions  founded  upon  measurements  and  upon  the 
straight  line  drawn  by  a  surveyor  throughout  the  length 
of  the  street,  are  not  a  sufficient  foundation  for  the  draw- 
ing of  an  inference  as  to  its  position  on  the  ground. 
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Coming  to  the  matter  of  the  use  by  the  public  of  the 
land  adjacent  to  this  porch  as  a  public  way,  there  is  no 
satisfactory  evidence  that  the  public  travelled  over  the 
area  now  occupied  by  the  porch.  Until  a  few  years  ago, 
there  was  nothing  in  front  of  this  building  which  could 
be  called  a  sidewalk.  Mr.  Bailly,  who  remembers  that 
there  had  been  a  porch  of  some  kind  there  for  70  years, 
says: 

"There  was  a  sidewalk  put  there  two  or  three  years 
ago.  Before  the  sidewalk  was  put  there,  never  saw  it 
travelled  where  porch  was.  It  was  sodded  inside  of  the 
gutter.  It  was  grass.  I  cannot  say  that  the  public  used 
'in  front  of  Xaugle's  house  east  of  porch.'' 

Joseph  Creighton  also  speaks  of  a  porch  there,  and  he 
isays : 

"Xever  was  any  travel  on  that  side  of  the  street 
by  Rudolph's  house,  except  in  the  gates  going  into  the 
post  office." 

The  defendant  says: — "Before  that,  (before  making 
the  sidewalk),  the  place  where  sidewalk  is,  was  not  used 
as  a  sidewalk ;  the  grass  grew  there,  and  cattle  fed." 

It  appears  that,  at  the  S.  W.  comer  lot  of  this  block, 
there  is  another  house,  and  it  is  a  fact  that  shakes  confi- 
dence in  the  surveyor's  line,  that  this  comer  house,  i.  e., 
the  house  on  the  corner  of  King  and  Montague  streets,  one 
of  the  oldest  of  all,  had  steps  in  front  for  a  very  long 
period,  which  i)rotnided  as  much,  or  nearly  as  much,  as  the 
porch  in  question  does.  Mr.  Creighton,  speaking  of  those 
steps,  says: — "Those  steps  came  out  as  far  as  the  porch 
on  th-s  Rudolph  house." 

There  must  be  judgment  dismissing  the  action,  and 
with  costs  against  the  relator. 

An  api)eal  from  this  judgment  was  heard  before 
Ritchie,  Meagher  and  Henry,  JJ.,  on  March  15th,  1898. 

S.  A.  Chesley  in  support  of  appeal. 

F.  B.   Wade,  contra,  not  called  on. 

Appeal  dismissed. 
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Ternan    V.     FUNN. 

Before  Weathbrbb,  J. 

To  establish  a  right  of  way  the  facts  must  show  a  bona  fide  user  of  the 

disputed   way  for  some   intelligfent   and  definite   purpose   and  for  a 

period  or  at  times  clearly  stated. 
Glover  V,  Coleman,   L.  R.  lo  C.  P.  io8,  and  Carrv,  Foster^  3  Q.  B.  581 

distill  g-uished. 
An  implied  reservation  cannot  be  read  into  an  absolute  g-rant.     Facts 

insufficient  to  warrant  presumption  of  lost  grant. 
Quaere. — Whi^ther   temporary   non-user   will  prevent  the  acquisition  of 

an  easement. 

A.  McNeil  for  plaintiff. 
Borden,  Q.  C,  for  defendant. 

Defendant  to  a  claim  for  damages  for  trespass,  seeks 
to  establish  title  to  a  right  of  way  by  prescription.  The 
ground  taken  on  the  part  of  the  defence  is,  that  it  is  not 
necessary  to  show  that  the  right  was  used  during  the  first 
year  or  the  last  year,  nor  during  every  year  of  the  inter- 
mediate period. 

Glover  v.  Coleman,  L.  R.  10  C.  P.  108,  and 
Carr  v.  Foster,  3  Q.  B.  581,  are  relied  on — in 
.the  first  case,  where  light  had  been  excluded  for  13 
months  before  action,  and,  in  the  second,  where  the  owner 
of  the  dominant  tenement,  who  claimed  an  easement  of 
common,  had  not  used  the  rights,  (having  no  cattle),  for 
two  years. 

It  is  contended  that  these  are  analogous  to  a  right  of 
way.  Lord  Denman  held,  in  the  latter  case,  that  the  ques- 
tion was,  whether  the  right  "had  been  substantially 
enjoyed  for  the  requisite  period'' — that  is,  in  the  case  of 
a  right  of  this  nature,  where  there  could  not  be  continuous 
actual  enjoyment. 

Lawson  v.  Langley,  4  A.  &  E.  890,  is  relied  on,  and 
Flight  V.  Thomas,  10  A.  &  E.  590. 

In  this  connection,  it  is  further  strenuously  urged  that 
non-user  will  not  necessarily  prevent  the  acquisition  of  an 
easement.  There  must,  it  is  said,  be  an  intention  to  aban- 
don, derivable  from  some  act  of  defendant,  or  such  inten- 
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tion  may  be  implied  from  such  long  continued  non-user,  as 
to  indicate  an  intention  not  to  resume  the  user — that,  if 
the  circumstances  amount  to  a  constructive  enjoyment,  the 
claim  by  prescription  will  not  be  defeated. 

I  have  to  deal  with  an  impressive  attempt  to  dis- 
tinguish all  the  cases  cited  on  behalf  of  defendant  from  the 
case  before  me,  for  my  adjudication, — counsel  for  plain- 
tiff at  the  same  time  protesting  against  the  lack  of  evidence 
for  the  defence. 

The  plaintiff's  contention  is  that,  firstly,  the  evidence 
in  this  case  falls  far  short  of  proof  of  a  right  of  way  by 
prescription,  and,  secondly,  that  none  of  the  authorities 
relied  on  support  a  claim  to  a  right  of  way  under  our  Act 
— ^that  the  rule  which  prevailed  in  Olover  v.  Coleman 
would  not  govern  the  case  of  a  right  of  way. 

Brett,  L.  J.,  citing  Lowe  v.  Carpenter,  6  Ex.  825, 
there  said : 

"But  the  easement  which  was  in  question  in  that  case 
was  of  a  different  kind  from  that  in  the  present  case.  It 
was  the  case  of  a  right  of  way.  The  mode  of  enjoyment 
of  such  an  easement  is  by  the  person  who  claims  it  doing 
particular  acts,  which  he  may  do  or  abstain  from  doing 
at  his  own  will  and  pleasure,  and,  although  there  was  no 
actual  interruption  of  his  right  to  do  that,  yet,  for  more 
than  a  year  before  the  commencement  of  the  action,  the 
plaintiff  had  abstained  from  the  exercise  of  his  right." 

Carr  v.  Foster,  in  plaintiff's  view,  is  not  analogous, 
and  it  is  argued  that  the  intermission  in  that  case,  being 
in  the  middle  of  the  period,  differs  from  the  case  of 
absence  of  proof  of  enjoyment,  either  at  the  beginning  or 
end  of  the  required  time,  which  is  said  to  be  the  case 
between  the  present  litigants. 

The  language  of  both  Denman,  Chief  Justice,  and 
Patterson,  is  relied  on  to  show  that,  in  Carr  v.  Foster,  the 
verdict  is  su  tained  on  the  ground  that  it  was  a  cessation 
of  the  intermediate  user. 
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The  point  in  Lawson  v.  Langley,  4  A.  &  E.  890,  is 
said  not  to  arise  here,  and  the  passage  relied  on  by  defend- 
ant's counsel  in  Goddard,  I  am  asked  to  qualify  by  the 
following  sentence,  namely: 

"Non-user,  however,  which  would  not  prevent  acquisi- 
tion of  an  easement  at  common  law,  may  often  be  sufficient 
to  do  so  under  the  Prescription  Act,  which  requires  actual 
enjoyment" 

Lowe  V.  Carpenter,  6  Ex.  825,  is  also  relied  on, 
where  Parke  B.  is  quoted  as  authority  for  the  necessity 
of  showing  some  act  of  user  during  each  of  the  20  years. 
Brett,  L.  J.,  is  also  relied  on  in  Earl  De  La  Warre  v. 
Miles,  17  Ch.  D.  535,  to  the  same  effect,  and  Hollins  v. 
Verney,  13  Q.  B.  J).  304,  cited  at  page  785  of 
Eoscoe's  Nisi  Prius,  is  mentioned  to  show  that  the  law 
ought  to  regard  non-user  for  more  than  a  year  as  prima 
facie  fatal. 

I  have  sufficiently  examined  the  authorities,  which 
have  been  most  intelligently  consulted  and  treated  by  the 
learned  counsel  on  both  sides,  to  convince  me  that  the  real 
question  before  me  for  my  decision  is,  to  say  the  least,  for 
the  plaintiff  one  of  fact — that  is,  so  far  as  this  branch  of 
the  discussion  is  to  be  determined.  That  is  to  say,  even 
within  the  law  relied  on,  and  so  forcibly  urged  on  behalf 
of  the  defendant,  I  am  not  convinced — the  burden  being 
on  the  defence — that  they  have  brought  themselves  by  the 
evidence  within  that  law. 

In  order  that  there  may  not  be  an  erroneous  impres- 
sion drawn  from  what  is  above  stated,  I  had  resolved,  at 
the  trial,  not  to  allow  myself  to  be  prejudiced  by  the  undue 
excitement  and  apparent  recklessness  of  statement  mani- 
fested by  the  defendant  James  Flinn  at  the  trial.  I 
endeavor  to  make  all  due  allowance  for  an  illiterate  man, 
short  of  failure  to  require,  as  a  juror,  the  evidence  which 
I  think  necessary  to  enable  me  to  find  an  intelligent  verdict 
on  the  facts  in  issue.    To  say  the  least,  there  should  have 
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been  facts  to  show  a  bona  fide  intention  to  use  the  disputed 
way  for  some  intelligent  and  definite  purpose  or  purposes, 
and  for  a  period,  or  at  times,  stated  in  some  intelligible 
language. 

Failing  a  defence  imder  the  statute,  it  is  submitted 
for  defendant  that,  at  any  rate,  a  lost  grant  may  be  pre- 
sumed from  the  evidence,  for  which  Lord  Westbury,  in 
Hanmer  v.  Chance,  4  DeG.  J.  &  S.  626,  and  Baron 
Parke,  in  Bright  v.  Walker,  1  C.  M.  &  E.  211,  are 
cited  to  me  for  this  principle,  viz.,  that,  if  circum- 
stances exist  from  which — coupled  with  a  certain 
ionount  of  user  it  may  be  presumed  that  a  grant  was 
made — ^the  statute  does  not  forbid  the  presumption 
of  such  grant,  merely  because  the  user  itself  would  have 
been  insufficient  to  satisfy  the  statute.  The  additional 
circumstances  referred  to  are  said  to  exist  in  the  evidence 
and  to  afford  a  defence. 

This  evidence  is  alle^d  to  be  the  laying  out  of  lots 
through  which  a  defined  way  existed,  and  the  making  and 
delivery  of  plans  to  each  grantee,  showing  the  way,  the 
staking  out  by  the  grantor  of  the  continuation  of  the  way, 
the  common  understanding  of  the  parties  that  this  way 
was  for  the  proprietors  of  the  lots,  the  acquiescence  for 
over  20  years  in  the  use  of  this  way  by  defendant,  whose 
use  was  not  disputed,  while  that  of  others  was  prevented. 

Plaintiff's  counsel  disputes  the  application  of  the  cases 
to  establish  a  right  of  way,  by  what  he  styles  the  "much 
doubted  doctrine  of  lost  grant." 

The  following  citation  is  from  Baron  Parke,  in  Bright 
T.  Walker,  1  C.  M.  &  R.  211 : 

"Before  the  statute,  this  possession  would,  indeed, 
have  been  evidence  in  support  of  a  plea  or  cUim  by  a  non- 
existing  jgrant  from  the  termor,  in  the  locus  in  quo,  to  the 
termor,  under  whom  the  plaintiff  claims,  though  such  a 
Llaim  was  by  no  means  an  ordinary  occurrence;  and,  in 
practice,  the  usual  course  was  to  state  a  grant  by  an  owner 
in  fee  to  an  owner  in  fee.     But  since  the  statute,  such  a 
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qualified  right,  we  think,  is  not  given  by  an  enjoyment 
for  twenty  years." 

Pages  152  to  167,  of  Goddard,  are  also  cited,  and  this 
contention  is  submitted,  namely,  that  imity  of  possession 
and  ownership  in  Irving  Flinn,  the  original  grantor  in 
this  case,  ie  an  answer  to  the  claim  of  lost  grant. 

I  am  of  opinion  that,  neither  upon  the  law  nor  the 
facts,  can  the  defence  be  established  upon  this  ground.  I 
am  invited  to  apply  certain  propositions  t^  the  defence, 
viz.,  that  where  land  benefited  and  land  burdened  belong 
to  the  same  owner,  he  may  change  the  several  parts  at  his 
will,  and  his  volition,  shown  by  his  acts,  will  be  as  effectual 
to  impress  a  new  quality  on  his  inheritance,  as  consent 
implied  by  acquiescence;  that,  in  such  case,  an  owner 
does  not  subject  one  part  of  his  property  to  another  by 
easement — ^which  is  impossible — ^but  merely  exercises  the 
general  right  of  property — and  that  where  a  part  of  the 
property,  after  palpable  and  manifest  annexation  of  these 
peculiar  qualities,  the  purchaser  takes  the  land  with  these 
qualities,  which  the  previous  owner  had  the  right  to 
attach.  A  large  number  of  authorities  are  cited  to  support 
this  view,  especially  Ewart  v.  Cochrane,  4  Macq.  117, 
as  the  leading  English  case. 

The  argument  for  plaintiff  is,  that  the  cases  cited  do 
not  support  the  proposition^.  The  case  of  Ewart  v. 
Cochrane,  for  example,  is  applicable  only  to  what  may  be 
implied  as  against  a  grantor,  and  there  is  a  distinction  to 
be  drawn  between  a  grant  and  a  reservation,  and  cases 
are  relied  on  to  show  that  an  implied  reservation  cannot 
be  read  into  an  absolute  grant,  and  the  language  which 
Kay,  J.,  in  Brown  v.  Alabaster,  37  C.  D.  490,  quotes  from 
Wheeldon  v.  Burroughs,  4S  L.  J.  Ch.  853,  is  rel'etl  on: 

"The  second  requisite  is  that,  if  the  grantor  intends 
to  reserve  any  right  over  the  tenement  granted,  it  is  his 
duty  to  reserve  it  expressly  in  the  grant." 
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Kay,  J.,  adds: 

'This  is  the  broad  distinction  which  has  been  recog- 
nized, as  far  as  I  know,  ever  since,  between  the  implied 
grant  of  an  easement  and  the  reservation  of  an  easement" 

•The  latest  case  on  this  subject  is  Taws  v.  Knowles 
(1891),  2  Q.  B.  564,  (C.  A.),  which  is  said  to  sustain 
the  distinction  as  stated  above. 

From  the  best  consideration  I  can  give  the  case,  I 
cannot  see  thaJi  the  principle  contended  for  applies  to  the 
facts  to  establish  a  defence.  It  is  now  stated,  in  defend- 
ant's factum,  that  the  disputed  land  was  not  shown  to  be 
within  plaintiff's  deed.  At  the  trial,  and  the  discussion 
then  had,  I  think  the  case  was  treated  as  if  that  were 
understood.  If  this  is  not  the  case,  and  the  case  should 
require  to  be  further  reviewed,  the  court  may,  I  suppose, 
hear  evidence  on  that  point,  if  necessary. 

I  find  for  plaintiff,  and  assess  the  damages  at  five 
dollars. 


NoTB. — In  0\Mara  v.  Eden,  unreported,  (Halifax,  1892) 
Meagher,  J.  uses  the  following  language  :  "  How  far  the  pre- 
sumption of  a  lost  grant  may  b*»  met  and  overcome,  by  proof  to 
the  contrary,  is  a  question  which  has  been  much  discussed  of 
late  years,  and  especially  in  Bright  v.  Walker ^  1  C.  M.  <&  R.,  at 
page  217  ;  Dalton  v.  Angus,  6  App.  Cos.  740  and  Bcus  v. 
Gregory,  25  Q.  B.  D.  481.  Gale  on  Easements,  (6th  edition) 
after  reviewing  the  decisions  on  this  point,  including  Dalton  v. 
Angus,  at  page  174,  concludes  thus  : — 

The  effect  of  the  decision  (Dalton  v.  Angus)  is  effectually  to 
establish  the  rule  that  an  easement  of  support*  for  new  buildings 
may  be  acquired  by  twenty  years  open  and  interrupted  user, 
and,  although  the  Lords  do  not  expressly  discuss  the  general 
question  as  to  what  evidence  is  admissible  to  rebut  the  presump- 
tion of  lost  grant,  the  effect  of  their  judgment  is  to  affirm  the 
opinion  of  Thesiger,  L.  J.  and  Cotton,  L.  J.,  which  may  now  be 
taken  as  setMed  law.  It  follows  that  the  presumption  cannot 
be  displaced  by  merely  showing  that  no  grant  was  in  fact  made; 
the  long  enjoyment  either  estops  the  servient  owner  from  rely- 
ing on  such  evidence,  or  overrides  it  when  given." 
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At  page  170,  the  same  writer  uses  this  laaguage  :  "  Though 
the  evidence  of  enjoyment,  which  has  been  already  adverted  to 
was  in  theory  presumptive  evidence  only  of  prescription,  yet  it 
was  in  practice  and  effect  conclusive,  and  it  is  apprehended  that 
if  a  jury  had  disregarded  the  recommendation  of  a  judge  '  that 
sach  evider.ce  warranted  the  presumption  of  a  grant,' — the 
court  would  have  directed  a  new  trial  toiiee  qtwties."  See  per 
Parke,  B.  in  Bright  v.  Walker,  1  C.  M.  &  R.,  at  page  217,  and 
per  Alderson,  B.  in  Jenkins  v.  Harvey,  1  CM.  &  R.,  895. 
Pollock,  B.  in  Bass  v.  Gregory,  25  Q.  B.  D.,  483,  in  discussing 
the  question  of  lost  grant,  said  : 

"  Now,  though  a  good  deal  has  been  said  from  time  to  time 
against  the  doctrine  of  lost  grant,  yet  almost  all  civilized  coun- 
tries have  adopted  it.  It  amounts  to  this,  that  if  a  legal  right 
is  proved  to  have  existed  and  been  exercised  for  a  number  of 
years  the  law  ought  to  presume  it  had  a  legal  origin." 

The  learned  judge  then  quot-es  the  language  of  Parke,  B.  in 
Bright  v.  Walker,  1  C.  M.  ife  R.,  217  to  this  effect : 

"  For  a  series  of  years  prior  to  the  passing  of  the  prescrip- 
tion act  judge  shad  been  in  the  habit,  for  the  furtherance  of 
justice  and  sake  of  peace  to  leave  it  to  juries  to  presume  a  grant 
from  a  long  exercise  of  an  incorporeal  right,  adopting  the  period 
of  twenty  years  by  analogy  to  the  statute  of  limitations.  Such 
presumption  did  not  always  proceed  on  a  belief  that  the  thing 
presumed  had  always  taken  place,  but,  as  is  properly  said  by 
Starkie, — *a  technical  efficacy  was  given  to  the  evidence  of 
possession  beyond  its  simple  and  natural  force  and  operation,' 
and  though  in  theory  it  was  presumptive  evidence,  in  practice 
and  effect  it  was  a  bar." 

"That  rule," — Pollock,  B.  added,  "  has  been  acted  upon  for 
very  many  years  and  was  recognized  in  the  Court  of  Appeal  in 
Dcdion  v.  Angtts." 

Washburne  on  Easements,  p.  32,  (edition  of  1885),  says: 
"  So  the  law  often  regards  the  enjoyment  of  an  easement  as 
evidence  that  a  deed  once  existed,  though  now  lost,  and  gives 
to  this  presumption  the  same  effect  in  establishing  a  title  as  if 
the  deed  were  produced."     See  also  page  126,  section  3. 

See  Crowe  v.  Cabot,  post,  note,  p.  180. 
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Ross  ET   ALv.    Long. 

Before  Ritchik  J  ,  (at  Sydney,  C.  B.) 

A  tele§fraph  company  is  the  ag'ent  of  the  person  sending- a  message,  only 
for  the  purpose  of  delivering-  the  specific  message,  and  the  person  who 
delivers  a  message  to  be  sent,  is  not  responsible  for  any  mistake 
made  by  the  operator  in  the  transmission. 

.D.  D.  McKenzie  for  plaintiff. 
J.  H.  Hearn  for  defendant. 
The  facts  sufficiently  appear  in  the  judgment. 

Decided:  July  20th,  1899.    Kitchie,  J.: 

The  plaintiffs,  who  were  contractors  for  the  construc- 
tion of  a  pier  at  North  Sydney,  owned  a  quantity  of 
timber  at  Shediac,  which  they  required  for  their  work. 

On  the  27th  of  August,  1898,  Harper,  who  was  the 
plaintiffs'  agent  at  Shediac,  delivered  the  following 
telegram  to  the  operator  of  the  Xorth  Western  Telegraph 
Co.,  to  be  be  sent  to  defendant  at  Richibucto: 

Shediac,  August  27th,  1898. 
Capt.  George  Long,  Richibucto: 

Offer  you  two  dollars  thousand  freight  timber  North 
Sydney.     Wire  if  accepted.  Charles  Harpee. 

This  message  was  sent  to  Richibucto  in  the  same  words 
in  which  it  was  delivered  at  Shediac,  but  the  operator  at 
Richibucto,  instead  of  delivering  to  defendant  the  correct 
message,  handed  him  the  following: 

August  27th,  1898. 
To  Capt.  George  Long,  Ricliibucto: 
From  Shediac,  N.   B. : 
Offer  you  five  dollars  thousand  freight  timber  North 
Sydney.     Wire  if  accepted.  Charles  Harper. 

The  defendant  at  once  replied  by  t-elegraph,  accepting 
the  offer,  without  mentioning  the  price,  if  guaranteed  a 
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full  cargo,  and  asked  the  length  of  the  longest  timber.    To 
this  Harper  replied  by  telegram,  as  follows : 

August  27th,  1898. 
To  Capt  GteoTge  Long,  Richibucto. 
From  Shediac,  ST.  B.  : 
Mostly  twenty-two  feet,  few  twenty-eight ;  guarantee 
full  load.  C.  Harpeb. 

The  defendant  at  once  left  in  his  vessel  for  Shediac, 
and  on  his  arrival  there  commenced  loading  the  timber. 

Harper  asked  defendant  if  he  wanted  a  charter  i)arty 
signed.  He  said  '*Xo,"  and  agreed  that  bills  of  lading 
were  all  that  would  be  required. 

When  the  vessel  was  loaded,  Harper  submitted  to 
defendant  bills  of  lading  for  signature,  in  which  the  freight 
was  stated  to  be  $2  per  thousand.  These  the  defendant 
refused  to  sign,  claiming  that  his  freight  should  be  $5  per 
thousand. 

It  was  then  discovered  that  a  mistake  had  been  made 
in  the  telegraph  office,  and  Harper  asked  defendant  not  to 
sail  until  J.  B.  McManus,  one  of  the  plaintiffs,  for  whom 
he  would  telegraph,  could  come  from  Memramcook. 

This  was  on  Saturday,  and  defendant  told  Harper  that 
he  did  not  intend  to  sail  until  Monday,  and  if  McManus 
came  before  that  time  he  would  try  and  arrange  the  diffi- 
culty. The  defendant,  instead  of  waiting,  sailed  early  on 
Simday  morning,  the  4th  of  September,  without  having 
signed  any  bills  of  lading,  and  arrived  with  the  timber  at 
I^orth  Sydney  on  the  following  Wednesday  morning. 
WTien  defendant  got  there,  he  refused  to  deliver  the  cargo 
to  plaintiffs  unless  he  was  paid  freight  thereon  at  the  rate 
of  $5  per  thousand.  Freight  at  the  rate  of  $2  per  thousand 
was  tendered  him  on  behalf  of  plaintiffs,  but  he  refused 
to  deliver  the  cargo  at  the  place  they  required  it,  and  after- 
wards landed  it  at  some  distance  from  their  works,  and 
held  it  for  the  freight  he  claimed  to  be  due. 
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In  order  to  obtain  possession  of  the  timber,  the  plain- 
tiffs brought  this  action  and  replevied  it. 

In  my  opinion,  the  telegraph  company  was  the  agent 
of  the  plaintiffs,  only  for  the  purpose  of  sending  and 
delivering  a  specific  message,  and  the  plaintiffs  are  not  in 
any  way  rasponsible  for  the  mistake  made  by  the  operator 
at  Richibucto. 

This  point  *was,  I  think,  definitely  settled  by  the  Court 
of  Exchequer,  in  England,  in  1870,  in  the  case  of  HenJceJ 
V.  Pape,  L.  R.  6  Ex.  7,  and,  so  far  as  I  can  ascertain,  that 
decision  has  never  been  questioned  by  any  British  court. 

When  the  vessel  was  loaded,  no  contract  for  the  con- 
veyance of  the  timber  had  been  concluded.  The  cargo 
clearly  was  the  property  of  the  plaintiffs,  and  the  defendant 
had  no  right  to  take  it  away  without  having  signed  bills 
of  lading,  and  if  the  terms  of  the  charter  could  not  then 
be  settled,  the  plaintiffs  were  entitled  to  have  the  cargo 
given  up  at  the  port  of  loading,  free  of  all  claims.  (See 
Peek  V.  Larsen,  L.  R.  12  Eq.  Cas.  378,  and  Folk  v. 
Fletcher,  18  C.  B.  X.  S.  403 ;  also  the  case  of  Forsyth  v. 
Sutherland,  lately  decided  in  this  court.)* 

I  am  somewhat  inclined  to  the  opinion  that  the  defend- 
ant has,  by  his  conduct,  forfeited  his  lien  for  freight,  but 
that  question  does  not  arise  here,  as  the  plaintiffs  were 
willing  to  pay  him  at  the  rate  of  $2,  and  tendered  that 
amount  before  action.  This  amount,  I  find,  on  the  evidence 
before  me,  to  be  a  fair  price  for  the  conveyance  of  such  a 
cargo  from  Shediac  to  North  Sydney. 

The  stipulations,  on  the  back  of  the  telegram  form,  are 
only  conditions  of  tlie  contract  between  the  sender  and 
the  company,  and  do  not  affect  the  question  as  to  whether 
the  company  was  or  was  not  the  agent  of  the  plaintiffs  in 
delivering  the  wrong  message  to  defendant. 

If  the  position  of  the  law  is,  that  the  defendant  has  no 
claim  on  the  telegraph  company  for  any  damage  he  has 
sustained,  it  affords  no  defence  to  this  action. 


•31  N   S.  R.,  39,. 
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The  plaintiffs  will  have  judgment  for  the  possession 
of  the  goods  replevied,  and  recover  against  the  defendant 
fifty  dollars  damages  for  their  detention,  with  their  costs 
of  suit. 

Note. — See  Flynn  v.  Kelly y  (igo6),  42  C    L.  J.  721. 


Obowe   V.    Cabot. 

(Ritchie,  J.) 

An  application  of  plaintiff  for  an  injunction  restraining  defendant  from 
erecting'  a  buildinj^  which  would  deprive  plaintiff  of  light  through 
certain  window««  was  refused,  where  the  evidence  did  not  warrant 
the  judge  in  inferring  a  lost  tenant,  and  where  serious  injury  would 
be  inflicted  on  defendant  if  the  erection  of  the  building  were  delayed. 
An  inference  that  might  be  drawn  from  the  continuous  enjoyment 
of  such  an  easement  for  twenty  years  may  be  rebutted  and  di^- 
prov  ;d. 

Cases  under  the  common  law  relating  to  ancient  lights  referred  to. 

Drysdale,  Q.  C,  and  Mclnnes  for  plaintiflF. 
Harris,  Q.  C,  and  Henry  for  defendant. 
The  facts  sufficiently  appear  in  the  judgment. 

Decided  :  July  26th,  1899.  Eitchie,  J. : 

This  is  an  application  for  an  interim  injunction  to 
restrain  defendant  from  erecting  a  building  to  the  south 
of,  and  immediately  adjoining,  plaintiffs  store,  the  wall  of 
which  will  block  up  the  windows  in  the  south  side  of 
plaintiffs  building.  The  28th  section  of  chapter  112,  R. 
S.,  X.  S.,  which  is  similar  to  the  third  section  of  the 
English  Prescription  Act,  is  the  only  section  of  that 
chapter  applicable  to  easements  of  light  (Wheaton  v. 
Maple,  1898,  3  Ch.  D.  49),  and  by  its  terms  that  section 
does  not  extend  to  the  City  of  Halifax,  in  which  the  plain- 
tiffs building  is  situated. 

By  chapter  44  of  the  Acts  of  the  Legislature  of  Nova 
Scotia,  passed  on  the  12th  of  May,  1860,  as  extended  by 

12--.X.   S.   R.   40. 
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chapter  39  of  the  Acts  of  1863,  it  is  enacted  that,  within 
th^  City  of  Halifax,  no  one  shall  be  restricted  or  prevented 
from  building  to  any  height,  by  any  right  acquired  or  pre- 
tended by  any  adjacent  proprietor,  by  reason  of  any  lights, 
windows  or  openings  for  air  or  light  in  premises  near  to 
or  bounded  on  such  intended  building.  But  it  was,  by 
said  Act,  also  provided  that  no  right  of  ancient  lights 
attached  to  windows  which  have  been  in  existence  for 
twenty  years  prior  to  the  passing  of  the  Act,  should  be 
destroyed  or  diminished  thereby. 

After  1860,  the  plaintiff  could  acquire  no  such  ease- 
ment by  continued  user  or  enjoyment,  and  the  sole  ques- 
tions for  consideration  are,  whether  or  not  the  windows 
in  plaintiff's  building  were  in  existence  on  the  12th  of 
May,  1840,  and  if  they  were,  what  right  the  owner  of  the 
property,  now  the  plaintiff's,  had  acquired  in  relation 
thereto  prior  to  the  passing  of  the  Act  in  1860. 

The  defendant  has  shown  that,  in  December,  1834, 
one  Dunbar  Douglass  Stewart  became  the  owner  of  both 
lots,  and  on  the  17th  of  March,  1840,  he  conveyed  the 
south  lot,  now  the  defendant's,  to  William  A.  McAgy,  and 
that,  on  the  25th  of  May,  1841,  he  conveyed  the  north  lot, 
now  the  plaintiff's,  to  John  King.  There  could,  therefore, 
be  no  easement  existing  on  the  I7th  of  March,  1840,  and 
none  has  been  created  or  reserved  by  any  conveyance  at 
that  time  or  since,  now  existing.  The  plaintiff  contends 
that  he  has  proved  a  continuous  enjoyment  of  the  easement 
for  twenty  years  prior  to  the  12th  of  May,  1860,  and  that 
gives  him  an  absolute  and  indefeasible  right  to  the  ease- 
ment, which  cannot  be  rebutted  or  disproved.  The  defend- 
ant, while  denying  the  existence  of  the  windows  before 
1840,  contends  that,  admitting  they  did  then  exist,  the 
then  o^vner  of  plaintiff's  property  had  acquired  no  ri^ts 
in  relation  thereto  prior  to  the  12th  of  May,  1860;  that 
there  being  no  grant  or  reservation,  the  plaintiff  could  only 
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acquire  such  an  easement  by  prescription,  or  by  the  sup- 
position of  a  lost  grant ;  that  there  can  be  no  prescription, 
because  he  has  shown  that,  in  1840,  the  easement  did  not 
exist;  that  the  question  of  the  loss  of  the  grant  is  a  fact 
to  be  inferred  by  a  court  or  jury  from  the  evidence  before 
them,  and  in  this  case  no  such  inference  could  properly 
be  drawn,  as  would  be  in  a  ^case  where  there  was  no 
evidence  but  the  twenty  years  continuous  enjoyment  of  the 
easement 

We  have  no  reported  cases  on  this  subject,  and  in  order 
to  ascertain  the  true  position  of  the  parties,  attention  must 
be  directed  to  fhe  common  law  on  this  subject  as  it  existed 
in  England  previous  to  the  English  Prescription  Act,  2 
&  3,  Wm.  IV.,  Ck  71.  The  decisions  of  the  courts  in 
England  on  this  point  seem  very  conflicting,  but,  to  the 
best  of  my  judgment,  I  think  the  weight  of  them  is  in 
favor  of  the  defendant's  contention,  and  that  any  infer- 
ence that  might  be  drawn  from  the  continuous  enjoyment 
of  such  an  easement  for  twenty  years  may  be  rebutted  and 
disproved.  The  greater  part  of  the  cases  bearing  on  thig 
subject  will  be  found  cited  in  the  notes  on  page  175  of  2 
Saunders;  Cross  v.  Lewis,  2  B.  &  C.  686;  Bright  v. 
WdOcer,  1  C.  M.  &  E.  211 ;  Mounsey  v.  Ismay,  3  H.  &  C. 
486,  at  page  496;  Norfolk  v.  Arhuthnot,  L.  K.  6  C.  P.  D. 
390 ;  Dalton  v.  Angus,  6  App.  Cas.  740 ;  De  La  Warre  v. 
Miles,  L.  R.  17  Ch.  D.,  at  page  590;  Bass  v.  Gregory, 
L.  R.  25,  Q.  B.  D.  481,  and  Wheaton  v.  Maple  (1893),  3 
Ch.  D.  48. 

From  the  evidence  before  me,  I  cannot,  under  the  cir- 
cumstances of  this  case,  infer  a  lost  grant,  and  I  have 
some  doubt  whether  it  has  been  shown  that  the  windows 
in  question  occupy  the  same  position  now  as  the  windows 
did  in  1840.  Without  deciding  that  the  plaintiff  has  no 
easement  of  light  in  relation  to  the  windows  on  the  south 
side  of  his  building,  I  have  come  to  the  conclusion  that  I 
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would  not,  under  tbe  circumstanoefly  be  justified  in  pre- 
yemtang  the  erection  of  defendant's  building  by  an  interim 
injimction.  If  the  plaintiff  should  succeed  in  the  suit,  he 
can  have  the  building  removed,  and  in  the  meantime  he 
will  only  sustain  a  temporaiy  inconvenience  from  being 
deprived  of  light  through  those  windows,  but  if  the  wort 
should  be  stayed  and  the  plaintiff  fail  in  his  suit,  a  very 
•erioufl  injury  will  be  done  to  defendant  I  think,  there- 
fore>  that  the  balance  of  convenience  is  in  favor  of  aUowing 
the  work  to  proceed  to  completion. 

The  motion  for  the  interim  injunction  will  be  difl^ 
missed,  costs  of  both  parties  to  abide  the  event 

Note.— In  O'Mara  v.  Eden,  unreported  (Halifax,  1892), 
Meagher,  J.  adopted  the  contention  of  W.  A.  Henry,  counsel 
for  plaintiff  and  held  that  the  statute  dealing  with  ancient 
lights  was  intended  to  effect  a  two-fold  purpose  :— (1)  to  prevent 
ancient  lights  from  being  acquired  in  the  future  (2)  to  recognize 
and  render  legal  i|nd  effectual  those  which  existed  for  a  period 
of  twenty  years  prior  to  May  12th,  1860. 

In  that  case  the  learned  judge  held  that  if  a  defendant  bad 
notice  that  plaintiff  objected,  and  had  reason  to  believe  that  an 
injury  would  ensue  to  plaintiff  if  the  latter's  rights  of  property 
were  invaded  by  what  defendant  contemplated  doing,  the  Court 
would  grant  a  mandatory  injunction,  even  if  the  building  were 
completed  before  suit 

See  Teman  v.  Flinn,  ante,  p.  172,  note. 
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SiNCLAiB  V.   Malay  et   al. 

Before  Meagher,  J.,  (at  Guysboro). 

Where  a  testator  by  his  will  said, — "  I  .  .  do  give  and  bequeath 
unto  my  wife,  Sarah  A  McNeil,  all  the  property  which  I  possess  at 
my  death,  to  dispose  of  to  the  best  advantagce  for  the  support  of  the 
family  and  to  leave  the  residue  as  she  sees  fit  and  proper  at  her 
death.*' 

Beld,  that  no  trust  for  the  family  was  created,  and  that  the  wife  took 
absolutely. 

The  terms  of  the  will  sufficiently  appear  in  the 
judgment. 

J.  B.  Kermy  for  plaintiff. 

George  Patterson  for  defendant. 
Decided  :  May  14th,  1900.     Meagher,  J. : 

The  plaintiff  is  a  judgment  creditor  of  the  defendant 
Sarah  Lane,  formerly  Sarah  McNeil,  widow  of  John  A. 
McNeil,  and  the  other  defendants  are  her  daughter  and 
the  husband  of  the  latter. 

In  June,  1893,  the  plaintiff  commenced  an  action 
against  the  defendant  Lane  to  recover  a  debt  she  owed 
him,  and  on  the  21st  of  October,  1893,  he  recovered  a 
judgment  therein  for  upwards  of  $900.  Over  two-thirds 
of  the  debt  in  question  was  overdue  prior  to  the  3rd  of 
February,  1898. 

On  the  last  mentioned  date  she  conveyed  to  the  defendr 
ant,  her  daughter,  a  lot  of  land  and  a  dwelling  house 
thereon,  at  Isaac's  Harbor,  containing  about  80  acres, 
more  or  less,  for  the  expressed  consideration  of  $700. 

The  property  in  question  was  owned  by  her  husband, 
John  A.  McNeil,  at- the  time  of  his  death,  in  1884.  The 
deed  makes  no  reference  to  the  will  of  her  late  husband, 
but  conveys  the  property  as  if  she  held  it  absolutely  in  her 
own  right,  unaffected  by  any  trust,  or  power  of  sale.  It 
acknowledges  payment  in  the  usual  way  of  the  sum  of 
$T00,  and  contains  a  covenant  for  quiet  enjoyment. 
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The  object  of  the  present  suit  is  to  have  that  deed  set 
aside,  on  the  ground  that  it  was  voluntary,  without  con- 
sideration, and  fraudulent,  and  made  with  intent  to  defeat, 
hinder  and  delay  the  plaintiff. 

Two  questions  are  presented  for  consideration,  namely, 
(1)  \MietIvBr  the  defendant  Lane  took  an  absolute  title 
to  this  land  under  the  will  of  her  late  husband,  McKeil, 
or  whether  it  was  subject  to  a  trust  in  favor  of  his  children, 
and  (2),  whether  the  conveyance  from  her  to  her  daughter 
offended  against  the  Statute  of  Elizabeth. 

The  will — ^laying  aside  the  merely  formal  introductory, 
words  descriptive  of  himself — is  in  these  words : 

u  J  *  ♦  *  *  ^j^  ^j^^^  ^^^  bequeath  unto  my  wife, 
Sarah  A.  Mci!f  oil,  all  the  property  which  I  possess  at  my 
death,  to  dispose  of  to  the  best  advantage,  for  the  support 
of  the  family,  and.  to  leave  the  residue  as  she  sees  fit  and 
proper  at  her  death." 

No  executor  or  truslee  was  appointed  by  the  will. 

The  plaintiff  contends  that  it  became  her  property 
absolutely,  while,  on  the  other  hand,  it  is  urged  that  a  tnist 
for  the  family  was  created  and  that  she  took  subject 
thereto. 

The  sale  and  conveyance  are  justified  in  the  pleadings, 
upon  the  grounds  (1)  to  raise  money  for  the  support  of 
the  family;  (2)  in  execution  of  the  trust  created  by  the 
will  for  the  support  of  the  family,  and  that  the  deed  was 
for  valuable  consideration. 

There  is  no  evidence  which  would  justify  a  finding 
that  the  sale  became,  or  was,  necessary  for  the  purpose  of 
supporting  the  family,  or  that  it  was  made  in  the  execution 
of  a  supposed  trust  in  that  behalf  under  the  will. 

Mr.  Patterson,  for  the  defence,  concede^  that  it  was 
not  a  case  of  a  precatory  trust. 

The  question,  in  all  cases  of  this  character,  is  this :  Is 
the  devisee  a  beneficiary,  or  trustee,  of  the  gift  bestowed 
upon  him  for  the  parties  referred    to?     The   answer,   of 
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oourae,  must  depend  upon  the  intention  of  the  testator  to 
be  gathered  from  the  will;  and  in  the  absence  of  appro- 
priate and  eflFective  language,  constituting  or  declaring  him 
to  be  a  trustee  or  beneficiary,  the  conclusion,  where  there 
is  a  prior  gift  in  general  terms,  must  be  that  he  took  the 
entire  estate  beneficially. 

The  later  decisions  appear  to  me  to  be  much  less  favor- 
able to  a  construction  which  recognizes  implied  and  preca- 
tory trusts  than  many  of  the  earlier  ones. 

It  is  said  that,  even  where  both  the  objects  and  the 
property  are  certain,  yet  no  trust  will  arise  if  the  con- 
struing it  a  trust  would  be  a  contradiction  to  the  terms  in 
which  the  preceding  bequest  is  given ;  or  if,  all  the  circum- 
stances considered,  it  is  more  probable  the  testator  meant 
to  communicate  a  mere  discretion. 

.If  the  testator  leaves  the  terms  or  nature  of  the  trust 
uncertain  or  indefinite,  the  court  should  hold  that  he  meant 
to  leave  it  entirely  to  the  will  and  pleasure  of  the  legatee. 

The  first  part  of  the  will,  in  terms,  gives  her  the  prop- 
erty absolutely,  and  the  concluding  part  gives  her  a  power 
of  disposition  over  the  corpus  at  her  death. 

The  latter  is  a  circumstance  not  consistent  with  the 
action  of  a  mere  life  estate  in  her.  Bowman  v.  Oram,  26 
K  S.  E.  318 ;  Farwell  on  Powers,  257,  and  The  Bank  of 
Ausiralm  v.  Lempriere  (1873),  L.  R.  4  P.  C.  595. 

There  is  no  indication  of  any  intention  to  give  her  a 
mere  life  estate,  or,  in  fact,  any  interest  whatever,  unless 
it  be  the  entire  and  absolute  title  to  the  property  for  her 
own  use.  On  the  other  hand,  no  title,  present,  or  pros- 
pective, is  given  to  the  children. 

She  could  not  claim  any  interest  or  benefit,  personal 
to  herself,  under  the  mere  word  "family,"  because,  under 
the  authorities,  that  word  does  not  include  her.  Re  Hutch- 
inson  v.  Tennant  (1878),  8  C.  D.  640. 

I  may,  in  the  same  connection,  further  observe  that 
there  is  no  direction  as  to  the  application  or  use  to  be  made 
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of  any  surplus  which  might  remain  after  properly  support- 
ing the  family.  I  do  not,  however,  regard  this  view  as 
of  very  material  weight;  besides,  it  is  possible  the  term 
"residue"  was  to  cover  the  surplus,  if  any,  and  thus  r«nove 
any  force  which  the  point  just  mentioned  might  otherwise 
have. 

If  there  is  a  trust  created  by  this  will  at  all,  it  is  a 
trust  of  the  entire  property  for  the  family,  and  there  is  no 
beneficial  gift  for  her,  either  of  principal  or  income,  in 
any  aspect  of  the  will  whatever. 

The  entire  title  is  vested  iji  her,  and  the  property  is 
placed  at  her  disposal,  without  fetter  or  limitation  of  any 
kind.  This  is  so,  whether  it  be  a  disposal  during  her  life 
or  at  her  death. 

There  being,  then,  as  I  regard  it,  an  absolute  gift  to 
her,  there  must,  at  least,  be  clear  words  to  cut  it  down. 

If  a  trust  was  created  by  the  will,  for  the  benefit  of  the 
children,  it  must  necessarily  continue  only  during  her  life, 
because,  at  her  death,  the  property  must  go  to  such  persons, 
or  uses,  as  she  might  sufficiently  declare  by  deed  or  will, 
and  these,  of  course,  might  be  altogether  outside  of  the 
children — or,  if  devised  to  them,  or  some  of  them,  it 
might,  and  probably  would  be,  in  portions  wholly  different 
from  those  created  by  this  will — assuming  that  a  trust 
exists. 

If  she  died  within  a  week  after  her  husband,  without 
having  sold  or  disposed  of  it — (being  vested  in  her) — it 
would  go  to  her  heirs,  not,  as  the  will  says,  "for  the  support 
of  the  family,"  which  is  the  alleged  trust,  but  absolutely. 
If  she  married  again  and  had  other  children,  these  would 
share  in  it — ^in  the  event  of  an  intestacy  on  her  part 
Again,  in  the  event  of  her  death  at  any  time,  be  it  long  or 
short,  after  his  death — she  having  disposed  of  it  by  her 
will  to  persons  or  uses  other  than  the  testator's  "family" — 
the  trust  which  the  will  is  said  to  have  created  would 
thereupon  absolutely  determine.     It   will,    therefore,    be 
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seen  that  there  is  no  trust  for  any  definite  time,  not  even 
for  the  lives  of  the  children,  or  the  life  of  the  survivor,  in 
any  point  of  view. 

There  is  no  gift  over,  and  if  her  interest  is  for  life 
only,  or  is  not  an  absolute  and  beneficial  one  to  her,  and 
if  she  did  not  make  a  disposition  of  the  property  upon  her 
death,  seeing  that  the  alleged  trust,  at  most,  only  endures 
until  her  death,  an  intestacy  would  follow,  a  result  which 
ought  to  be  avoided,  as  a  matter  of  construction,  if  rea- 
sonably practicable  under  the  rules. 

Her  power  to  dispose  of  the  property  is  complete,  and 
may  be  exercised  by  her  at  any  time  during  her  life,  as 
well  as  at  her  death. 

The  existence  of  the  first  of  these  powers  may  be 
material  in  the  light  of  some  of  the  cases,  of  which 
Le  Marchani  v.  Le  Marchant  (1874),  L.  K.  18  Eq.  414, 
is  an  example.  But  any  distinction  to  be  drawn  from  the 
fact  that  the,  donee's  death  was  the  time  at  which  the  recom- 
mended disposition  should  take  effect,  must  now  be 
regarded  as  discountenanced.  See  Jarman  on  Wills, 
edition  of  1893,  vol.  1,  page  361 ;  Meredith  v.  Heneage, 
1  Sim.  542,  and  Johston  v.  Rowland,  2  DeG.  &  S.  356. 

I  shall  refer  to  a  number  of  cases  bearing,  more  or 
less,  closely  upon  the  present  enquiry.  The  first  of  these 
is  Wehb  b.  Woods  (1852),  2  Sim.  N.  S.  267.  The  will 
there  was  different  from  the  present,  but  much  of  the 
reasoning  of  Vice-Chancellor  Kindersley  applies  here. 

Howorth  b.  Dewell  (1860),  29  Beav.  18,  was  a  case 
where  the  will  ran  thus: — "And  all  the  rest  and  residue 
of  my  real  and  personal  estate  *  *  *  I  do  give 
*  *  *  unto  my  dear  wife,  with  power  for  her  to 
dispose  of  the  same,  unto  and  amongst  all  my  children, 
etc,  etc."  The  Master  of  the  EoUs,  Sir  John  Romilly, 
said: 

"I  think  that  this  is  an  absolute  gift  in  the  first 
instance;  that  the  testator  gave  all  his  real  and  personal 
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estate  to  his  wife,  with  a  superadded  power  to  dispose  of 
the  same  amongst  certain  persons.  I  am  of  the  opinion 
that  he  meant  to  suggest  to  her  how  she  might  dispose  of 
it  at  any  time  afterward*;  but  it  does  not  amount  to  a 
precatory  trust,  or  cut  down  the  absolute  previous 
interest.  It  is  quite  distinct  from  all  those  cases  in  which 
there. were  gifts  for  life,  wdth  a  superadded  power.  This 
is  an  absolute  gift,  with  a  superadded  ppwer,  which,  I  am 
of  opinion,  does  not  cut  down  the  absolute  interest." 

The  case  of  Alexander  v.  Alexander  (1856),  6  DeG. 
McN.  &  G.  593,  was  earlier  than  the  one  last  cited.  There 
the  testator,  by  his  will,  gave  certain  portions  of  hifi 
property  to  one  of  his  daughters  and  her  children,  and  the 
residue,  which  was  the  greater  portion,  to  another  daughter 
and  her  children.    By  a  codicil  he  said : 

"I  cancel  that  part  of  my  will  settling  on  my  daughters 
and  their  children  my  property,  and  my  sons-in-law,  H. 
&  A.,  may  dispose  of  the  property  I  leave  for  the  good  of 
their  families." 

It  was  held  that  H.  &  A.  took  absolute  interests  in  the 
portions  given  by  the  will  to  their  respective  wives. 

Vioe-Chanoellor  Stewart  heard  the  case  in  the  first 
instance,  and  decided  that  no  tru«t  was  created  by  the 
codicil  in  favor  of  the  daughters  and  their  children,  and 
also  held  that  the  sons-in-law  took  equal  absolute  interests 
in  the  property.  One  of  the  sons-in-law  appealed  against 
that  part  of  the  decree  which  declared  that  the  gift  to 
himself  and  the  other  son-in-law  was  in  equal  shares.  The 
will  gave  certain  portions  of  his  property  to  one  of  his 
daughters  and  her  children,  and  ths  Residue,  which  was 
the  greater  portion,  to  another  daughter  and  her  children. 
It  was  held  that  the  codicil  did  not  vary  the  portions  given 
by  the  will,  and  that,  in  this  particular,  the  Vice-Chancel- 
lor  was  wrong,  but  right  in  other  respects. 

See  also  the  reasoning  of  the  Master  of  the  EoUs 
(Romily),  in  Reeves  v.  Balree  (1854),  18  Beav.,  at  page 
380. 
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In  Lambe  v.  Eames  (1870),  L.  R  10  Eq.  267,  the  tes- 
tator devised  to  his  wife,  freehold  estate  at  A,  and  all  his 
personal  property,  "to  be  at  her  disposal,  in  any  way  she 
may  think  best,  for  the  benefit  of  herself  and  family."  It 
was  held  by  Malins,  V.  C,  that  it  was  an  absolute  gift 
to  her.  The  decision  was  affirmed  upon  appeal  (1871), 
6  Ch.  Ap.  597.  Melliflh,  L.  J.,  said,  and  the  reasoning  is 
in  point  here: 

''It  is  quite  inconsistent  with  a  life  estate  that  she 
should  be  able  to  dispose  of  the  corpus." 

Mackett  v.  Mackett  (1872),  14  L.  R  Eq.  49,  aleo 
decided  that  the  gift  was  an  absolute  one.  There  the 
testator  devised  all  the  rest  and  residue  of  his  real  and 
personal  estate  to  S.-  M.,  a  married  woman,  her  heirs  and 
assigns,  forever,  but  upon  trust  "as  to  all  the  freehold,"  as 
he  proceeded  to  declare,  "and  as  to  the  personal  property 
so  given,  as  aforesaid,  to  the  said  S.  M.,  to  and  for  her 
own  proper  use  and  benefit  forever,"  separately  from  her 
husband,  "and  the  proceeds  to  be  applied  by  her  in  the 
bringing  up  and  maintenance  of"  her  children.  She  died 
leaving  several  infant  children.  It  was  held  that  she  took 
an  absolute  interest  in  the  personality,  unaffected  by  any 
trust. 

Beacon,  V.  C.^  said,  referring  to  these  words  : 

.  "The  proceeds  to  be  applied  in  the  bringing  up  and 
maintenance  of  her  children.  N^o  doubt,  by  these  words 
he  expresses  the  motive  of  his  gift.  Biit  he  lays  no  restric- 
tion upon  the  legatee."     *     *     * 

If  she  is  not  to  take  the  whole  absolutely  and  without 
qualification,  then  how  much  is  she  to  take?  If  the 
property  is  not  to  be  disposed  of  as  she,  in  her  unfettered 
difscretion,  shall  think  fit,  if  the  proportions  in  which  it  is 
to  be  distributed  are  not  to  be  regulated  by  her  sole  will 
and  discretion,  there  is  no  meaning  in  words.  As  I  read 
them,  they  mean  only  this : 

"In  order  to  enable  her  to  provide  for  her  children,  I 
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give  her  this  property  for  her  own  absolute  and  unfettered 
usa" 

The  only  other  case  to  which  I  shall  refer  is  in  « 
Hutchinson  v.  Tennant  (1878),  8  C.  D.  540.  By  the 
testator's  will  he  gave  all  his  property  to  his  wife  "abso- 
lutely, with  full  power  for  her  to  diapose  of  the  same  as 
she  may  think  fit  for  the  benefit  of  my  family,  having  full 
confidence  that  she  will  do  so."  It  was  held  that  she  took 
the  absolute  title. 

The  Master  of  the  Eolls  ( Jessel)  refused  to  follow 
Cumich  V.  Tucker,  L.  K.  17  Eq.  320,  and  Le  Marchant 
V,  Le  Marchant,  L.  R.  18  Eq.  414,  and  followed  Lambe  v. 
Eames,  I  shall  not  quote  his  reasoning,  but  it  appears  to 
me  to  be  conclusive  of  the  present  case.  See  also  re  AdaanA 
V.  Kensington  Vestry  (1884),  27  CD.  395  and  406  to 
410,  and  Gregory  v.  Edmonson  1888),  39  C.  D.  253. 

Since  writing  the  above  I  have  seen  McCcrmicJc  v, 
Oogan,  L.  R.  4  H.  L.  82,  and  In  re  Hamilton  (1895),  1 
Ch.  373.    The  head  note  to  the  latter  is  as  follows: 

"A  gift  purporting  to  vest  the  subject  of  the  testator's 
bounty  in  a  l^atee,  absolutely  and  for  his  own  benefit,  is 
not  confined  to  a  life  interest,  or  made  subject  to  a 
precatory  trust,  merely  by  an  expression  of  the  testator's 
wish  that  the  legatee  shall,  by  will  or  otherwise,  make  a 
disposition  in  favor  of  others,  which  could  equally  be 
effected  by  the  legatee  through  his  beneficial  ownership." 

If  there  is  a  trust  under  this  will,  its  nature  and  extent 
are  practically  left  to  her  to  determine — if  not  absolutely 
so — and,  therefore,  I  do  not  see  how  the  court  could  usurp 
her  functions  and  undertake  to  enforce  it. 

There  is  nothing  in  the  will  which  can  be  construed  as 
imposing  upon  her  the  obligation  of  managing  the  property 
during  her  lifetime,  and  leaving  it  only  disposable  by  her 
at  her  heath.  The  language  conveys  to  me  the  notion  that 
the  testator  intended  she  should  have  both  absolute  owner- 
ship and  enjoyment,  involving  therein  the  power  of  abso- 
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lute  disposal  at  any  moment  of  time  she  deemed  proper, 
and  in  this  view  the  actual  construction  of  the  subsequent 
words  is  that  they  express  a  wish,  or  describe  the  motive 
of  the  gift,  but  without  creating  any  trust. 

If  I  adopted  the  defendant's  contention,  I  must  hold 
that  a  trust  for  the  children  was  created  in  the  entire 
property,  and  to  its  entire  extent,  and  to  her  exclusion, 
and  consequently  that,  although  there  was  a  prior  absolute 
gift  to  her,  yet  she  took  no  beneficial  interest  whatever ; 
in  other  words,  that  the  superadded  words  rendered  the 
prior  absolute  gift  nugatory. 

In  Jarman  on  Wills,  vol.  1,  373,  it  is  said : 

"But  *  *  *  if  the  property  is  given  in  the  first 
instance  for  the  absolute  benefit,  or  to  be  at  the  disposal 
of  the  donee,  especially  if  such  donee  be  the  parent,  no 
trust  will  be  created  by  subsequent  words  showing  that 
the  maintenance  of  the  children  was  a  motive  of  the  gift." 

Lanmhe  v.  Eames,  and  In  re  Hutchinsan  and  Tennant, 
were  referred  to,  apparently,  with  approval,  in  Mussorie 
Bank  v.  Raynor  (1882),  7  App.  Cas.  330,  the  reasoning 
in  which  is  in  point  here.  See  also  Foxwell  v.  Yan 
Orutten  (C.  A.),  W.  N.  1900,  page  97,  which  seems 
applicable. 

(The  learned  judge,  in  the  remaining  portion  of  this 
judgment,  proceeds  to  consider  the  facts  in  evidence  in 
relation  to  the  fraudulent  nature  of  the  deed,  and  finds 
that  the  conveyance  offended  against  the  Statute  of  Eliz- 
abeth, and  orders  the  conveyance  to  be  set  aside,  accord- 
ingly.) 
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Palmeter  V.  Palmeter. 

Before  Wratherbe,  Ritchie,  Mbaghbr  and  Graham,  JJ. 

Where  a  writ  of  summons  was  endorsed,  under  O.  3,  K.  7,  with  a  claim 
for  an  accounting,  the  sole  dbject  of  the  suit  being  to  .obtain  an 
account,  defendant  appeared  and  demanded  a  statement  of  claim, 
which  bein^  refused,  defendant,  atler  some  lapse  of  time,  moved  to 
dismiss  the  action  for  wjtnt  of  prosecution.  The  motion  was  refused 
by  the  judg-e,  and  the  defendant  appealed. 

Held.,  that  the  intention  of  the  rules  is  to  enabife  a  party,  tvho  is  simply 
seeking  an  account,  to  obtain  it  promptly  and  with  little  expense, 
and,  without  pleadmgs,  unless  some  preliminary  question  is  inter- 
posed by  defendant.     Appeal  dismissed, 

.Appeal  from  the  following  judgment  of  Townshend, 
J.,  delivered  November  25tli,  1892. 

The  facts  sufficiently  appear  in  the  judgment,  which 
was  as  follows: 

The  writ  of  summons  has  been  indorsed  for  an  account 
only.  Certainly  the  facts  stated  involve  simply  the  taking 
of  ordinary  accounts.  The  defendant  has  appeared,  but 
he  has  not  satisfied,  nor  made  any  eifort  to  satisfy,  the 
court  that  there  is  any  preliminary  question  to  try. 
According  to  Rule  1,  Order  15,  in  such  case  an  order  for 
proper  accounts,  with  necessary  inquiries,  and  directions, 
should  be  made  on  application.  By  Rule  2,  of  same  Orjdor, 
application  should  be  made  for  that  purpose  by  plaintiff, 
and  can  be  made  at  any  time  after  the  entry  of  an  a:ppear- 
ance.  An  appearance  was  entered  on  the  I7th  of  May, 
1892.  The  defendant's  solicitors  asked  for  a  statement 
of  claim  several  times,  and,  finally,  on  the  31st  of  August, 
1892,  stated,  in  a  letter  to  plaintiflF's  solicitor,  that,  if  not 
furnished,  he  would  apply  to  dismiss  the  action  for  want 
of  prosecution.  The  plaintiff's  solicitor  refused  to  deliver 
any  statement  of  claim,  holding  that  he  was  not  bound  to 
do  so  under  the  rules.  Therefore,  the  defendant's  solicitor 
gave  him  notice  that,  on  the  20th  of  September,  1892,  the 
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first  Chamber  day  after  vacation,  he  would  move  to  dismiss 
action.  Plaintiff  resists  motion  as  an  improper  one,  and 
applies,  on  affidavit,  for  an  order  to  take  the  accounts. 

It  appears  to  me  that  defendant,  not  having  taken  any 
steps  before  vacation,  and  when  he  did,  having  applied 
for  a  statement  of  claim,  to  which  he  was  not  entitled, 
and  having  applied  to  dismiss  the  action,  because  this  was 
not  given  to  him,  was  in  error.  I  think,  also,  plaintiff 
should  have  applied  for  an  order  for  the  accounts  before 
he  did,  as  he  had  up  to  the  15th  of  July  to  do  so.  As 
both  parties  are  in  fault,  1  think  the  ends  of  justice  will 
be  met  by  dismissing  the  application,  without  costs  to 
either  party,  and  by  directing  that  an  order  be  forthwith 
taken  by  plaintiff  to  have  the  proper  accounts  taken,  with 
all  necessary  inquiries,  the  form  of  su^h  order  und 
inquiries  to  be  made,  to  be  settled  on  taking  the  order,  if 
the  solicitors  do  not  agree  among  themselves. 

1893,  March  4th. — Roscoe,  Q.  C,  in  support  of  appeal. 
Except  in  cases  provided  for,  a  statement  of  claim  must 
be  delivered.  Ord'?r  20,  Annual  Practice,  473.  An  order 
for  an  account  will  not  be  made  until  the  statement  of 
claim  is  filed.  Odgers  on  Pleading,  114,  115 ;  Cunning- 
ham &  Mattinson,  108,  R.  S.  X.  S.  988 ;  Ontario  Rules, 
746;  Daniels  Ch.  Prac.  1500,  1501.  An  account  will  not  be 
ordered  in  an  action  for  breach  of  trust  until  after  trial. 
Re  Guyon,  29  Ch.  D.  834;  re  Bowen,  20  Ck  D.  538. 

MacCoy,  Q.  C,  contra. — R.  S.,  p.  988,  refers  to  the 
general  endorsement  on  the  writ;  not  to  a  statement  of 
claim.  Odgers  on  Pleading,  106.  The  only  point  is 
whether  we  are  bound  to  deliver  a  statement  of  claim. 
Order  27,  R.  1.  It  must  be  first  shown  that  there  is  some- 
thing to  try.  The  matter  is  entirely  one  of  discretion,  and 
the  judge  having  exercised  his  discretion,  this  court  will 
not  review  it     29  Ch.  D.  87. 
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April  ITtk,  1893. — ^Meaoheb,  J.,  delivered  the  judg- 
ment of  the  court,  as  follows : 

The  pkintiff  8  writ  of  summons  was  endorsed  under 
order  3,  rule  7,  with  a  claim  for  an  accounting  in  the  first 
instance. 

Defendant  appeared  by  solicitor,  and  demanded  a 
statement  of  claim,  which  was  refused,  and,  after  the  lapse 
of  some  time,  defendant  moved  to  dismiss  the  action  for 
want  of  prosecution.  The  motion  was  refused,  and  the 
present  appeal  is  from  that  refusal. 

The  sole  object  of  the  suit  was,  apparently,  to  obtain 
an  account  If  the  relatione  disclosed  by  the  endorsement 
subsisted  between  the  parties,  the  plaintiff  is  entitled  to 
an  accoimt,  and  an  order  therefor  should  be  made  under 
order  15,  rules  1  and  2,  on  a  proper  application,  as  pre- 
scribed by  the  last-mentioned  rule, — unless  defendant  sat- 
isfies the  court  or  judge  that  there  is  a  preliminary  ques- 
tion to  be  tried.  The  preliminary  question  referred  to,  I 
assume,  would  be  of  such  a  character  that,  if  determined 
in  defendant's  favor,  it  would  relieve  him  from  the 
liability  to  account,  or  materially  vary  the  nature  of  the 
account  or  mode  of  taking  it.  It  would,  it  seems  to  me, 
be  idle,  in  such  a  suit,  to  raise  any  other  preliminary 
question. 

The  intention  of  the  rules  is  to  enable  a  party  who  is 
simply  seeking  an  accoimt,  as  in  this  case,  to  obtain  it 
promptly  and  with  little  expense,  and,  unless  some  prelim- 
inary question  is  interposed  by  defendant,  without  being 
obliged  to  file  or  serve  pleadings. 

The  filing  and  serving  of  a  statement  of  claim  would 
give  defendant  the  right  to  plead  to  it,  and,  if  he  did,  the 
issues  raised  would  require  to  be  determined  before  an 
accounting  would  ordinarily  be  directed. 

The  plaintiff,  under  rules  1  and  2,  of  order  15,  may, 
at  any  time  after  the  time  for  appearance   has    expii^, 
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apply  for  an  order  for  an  accounting,  which  shall  be  forth- 
with made,  unless  defendant  satisfies  the  court  or  a  judge 
of  the  existence  of  preliminary  question  of  the  character 
I  have  suggested,  to  be  tried. 

If  the  intention  was  that,  in  any  event,  there  should 
be,  when  an  appearance  was  entered,  a  statement  of  claim 
pleaded,  it  seems  to  me,  the  provisions  of  the  rules  would 
have  been  wholly  different,  and  the  court  or  judge  would 
have  been  required  to  determine  from  the  pleadings 
^vhether  or  not  there  was  a  preliminary  question  to  be 
tried,  and  would  not  throw  upon  the  defendant,  as  Rule  1 
does,  the  burden  of  satisfying  the  court  or  judge,  by 
affidavit,  that  there  was  a  preliminary  question  to  be  tried. 
Moreover,  one  would  suppose  that  the  application  for  such 
an  order,  if  pleadings  were  intended,  would  be  so  regulated 
that  it  could  not  be  made  until  after  the  pleadings  were 
cloeed,  and  not,  as  now,  be  mad?  at  any  time  after  the  time 
for  entering  an  appearance  has  expired.  See  Wilson's 
Judicature  Act,  note  to  order  3,  rule  8,  page  134,  and 
York  V.  S towers,  W.  N.  (1883)  174. 

The  appeal  should  be  dismissed,  with  costs. 
Weatherbe,  J.,  dissented. 


Clattenburg   v.   Morine. 

Before  Mbaghbr,  J.,  (at  Lunenburg), 

A  voluntary  settlement  will  be  valid  and  effectual  if  the  settlor  transfers 
the  property  to  a  trustee  for  the  purposes  of  the  settlement,  or  de- 
clares that  he  himself  took  it  in  trust  for  those  purposes.  If  the 
transaction  is  complete,  even  thoug-h  voluntary,  the  court  will  act 
upon  it,  but,  if  the  matter  rests  upon  a  mere  voluntary  agreement  to 
ereate  a  trust,  the  court  will  not  interfere. 

If  there  are  circumstances  connected  with  the  transaction  which  lead 
the  court  to  believe  that  the  grantor  did  not  intend  the  declaration 
of  trust  to  be  irrevocable,  the  court  will  not  enforce  it. 

Voluntary  gifts,  not  subject  in  express  terms  to  a  power  of  revocation, 
but  not  meant  to  be  irrevocable,  may  be  set  aside  or  revoked  by  the 
donor. 

13 — N.  S.  R.    40. 
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Decided:  July  14th,  1895.  Meaghee^  J.: 

The  plaintiff,  by  a  deed  dated  December  2nd,.  1878, 
and  registered  in  September,  1882,  conveyed  to  the 
defendant  his  homestead,  on  which  he  resided. 

The  habendum  is  as  follows : 

"To  have  and  to  hold  the  same,  with  the  appurtenances, 
to  the  said  party  of  the  second  part,  and  to  his  successor, 
or  successors,  in  this  trust,  and  to  him  and  his  heirs,  and 
his  or  their  grantees  and  assigns  forever  in  trust,  however, 
for  the  following  purposes." 

This  is  followed  by  a  recital  that  plaintiff  was  indebted 
to  defendant  and  had,  on  the  same  day,  made  and  delivered 
to  defendant  his  promissory  note  for  $380.65,  and  that 
the  deed  was  executed  as  security  for  the  payment  thereof, 
and  for  the  further  trust  for  the  benefit  of  three  of  plain- 
tiff's children,  therein  named.  The  remainder  of  the  deed 
is  in  these  terms : 

"Xow,  therefore,  this  indenture  is  given  upon  this 
express  condition,  first,  as  security  of  or  for  the  amount 
of  said  note,  now  due  and  owing,  and,  secondly,  for  the 
Joint  benefit  of  the  above-named  children,  the  heirs  of  the 
said  party  of  the  first  part.  If,  therefore,  the  said  party 
of  the  first  part  shall  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  party  of  the  second  part,  his  heirs, 
executors  or  administrators,  the  amount  of  said  note,  and 
interest,  in  manner  and  form,  as  the  same  is  required  to 
be  paid  according  to  the  tenor  of  the  said  notes,  then  the 
said  security,  so  far  as  it  affects  the  said  party  of  the 
second  part,  is  void,  and  the  said  trust  shall  be  held  by 
the  said  party  of  the  second  part,  his  executors  or  admin- 
istrators, for  the  benefit  of  the  within-named  children, 
and  shall  be  equally  di^nded  between  them  when  the 
youngest  shall  have  become  of  age.  But,  in  the  event  of 
the  death  of  the  said  party  of  the  first  part,  before  the 
payment  of  the  said  note  and  interest  then  due,  it  shall 
be  lawful  for  the  said  party  of  the  second  part  to  sell  so 
much  of  said  real  estate  as  shall  pay  the  said  amount  then 
due,  together  with  costs  on  the  same.     And  the  said  party 
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of  the  second  part  hereby  covenants  faithfully  to  perform 
and  fulfil  the  trust  herein  created,  not  being  liable  or 
responsible  for  any  mischance  occasioned  by  others,  and 
that  he  will,  at  the  proper  time,  convey  the  said  properly 
to  all  and  every  of  the  foregoing  named  parties,  at  their 
own  cost  and  charges,  or  release  his  trust  of  the  same  only 
at  the  request  of  the  said  party  of  the  first  part  in  writing.'' 
The  defendant,  at  the  same  time  the  above  deed  was 
executed  and  delivered,  signed  and  delivered  to  plaintiff 
a  paper  in  these  words : 

Port  Medway,  December  2nd,  1878. 

"This  is  to  certify  that  I,  Edwin  Morine,  hold  in  my 
favor  a  note  of  hand,  given  by  John  Clattenburg,  for 
$380.65,  with  interest,  and  that  any  demand  made  by  the 
said  John  Clattenburg  for  the  said  note,  the  same  ehall 
be  granted  to  him.  Also,  a  release  of  a  certain  deed  of 
trust  bearing  even  date.  The  said  John  Clattenburg 
paying  all  expenses  pertaining  to  the  same.'' 

The  plaintiff  continued  to  reside  on  the  said  property, 
and  still  resides  upon  it. 

The  debt  from  plaintiff  to  defendant,  represented  by 
the  note  of  band  referred  to,  was  paid  many  years  ago. 

Before  the  commencement  of  this  action,  the  plaintiff 
notified  the  defendant  that  he  revoked  the  trusts  of  said 
deed,  and  requested  the  defendant  to  release  and  recohvey 
said  lands  to  him,  and  tendered  him  with  a  deed  for  execu- 
tion by  him  to  effect  that  purpose,  but  defendant  refused 
to  execute  it,  or  any  deed  or  release. 

One  of  the  children  named  in  the  deed  was  of  full 
age  at  the  time  of  its  execution.  The  youn^st  attained 
majority  a  good  many  years  ago. 

The  plaintiff  seeks  a  decree  cancelling  the  trusts  of 
that  deed  as  to  the  children,  a  release  from  defendant  of 
the  deed,  and  general  belief. 

Lord  Justice  Turner,  in  Milroy  v.  Lord,  4  DeG.  F.  & 
J.  274,  said: 

"I  take  the  law  of  this  court  to  be  well  settled  that, 
in  order  to  render  a  voluntary  settlement  valid  and  effect- 
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Tial,  the  settlor  must  have  done  everything  which,  accord- 
ing to  the  nature  of  the  property  comprised  in  the  settle- 
ment, was  necessary  to  be  done  in  order  to  transfer  the 
property  and  render  the  settlement  binding  upon  him. 
He  may,  of  course,  do  this  by  actually  transferring  tlie 
property  to  the  persons  for  whom  he  intends  to  provide, 
and  the  provision  will  then  be  effectual;  and  it  will  be 
equally  effectual  if  he  transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settlement,  or  declares  that  he 
himself  took  it  in  trust  for  those  purposes." 

It  is  clear  that  trusts  may  be  created  gratuitously,  and 
if  in  terms  complete,  the  rights  which  they  confer  are 
enforceable  in  this  court. 

If,  however,  the  matter  rests  on  a  mere  voluntary 
agreement  to  create  a  trust,  or  confer  a  benefit,  the  court 
will  not  interfere,  but  if  the  transaction  is  complete,  even 
though  voluntary,  the  court  will  act  upon  it. 

Under  some  circumstances,  the  court  will  regard  the 
act  of  the  settlor  as  amounting  to  a  declaration  of  trust, 
that  he  holds  the  property  for  the  benefit  of  the  named 
parties,  and  so  regarding  it,  will  enforce  it ;  the  declaration 
of  trust  being  considered  in  equity  as  the  equivalent  of  a 
trtosfer  of  the  legal  estate. 

If,  however,  there  are  circumstances  connected  with 
the  transaction  which  lead  the  court  to  believe  tliat  the 
settlor,  or  grantor,  did  not  intend  the  deed,  or  declaration 
of  trust,  to  be  irrevocable,  it  will  not  enforce  it 

There  is  a  conflict,  no  doubt,  in  the  decisions  upon  the 
subject,  and  some  of  them  are  founded  on  very  fine  dis- 
tinctions, but  such  conflict  has  arisen,  it  appears  to  me, 
more  in  regard  to  questions  of  fact,  and  the  effect  of  what 
was  done  in  the  given  case,  than  because  of  any  difficulty 
in  determining  what  the  correct  rule  was  on  the  subject. 

It  was  urged  that  this  deed,  as  to  the  children,  was 
mandatory  only,  and  the  plaintiff  stood  in  the  same  posi- 
tion under  it  as  the  assionor  in  a  creditors'  deed  would 
until  a  creditor  executed  it,  or  assented  to  it,  and,  there-. 
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fore,    plaintiff,    on   that    ground    alone,  could    recall    or 
revoke  it. 

I  think  it  is  open  to  serious  doubt — if  no  other  ground 
was  available  to  plaintiff — whether  thnt  contention  should 
be  permitted  to  prevail.  I  say  this  because  there  is  author- 
ity for  the  position  that,  when  a  deed  was  made  for 
creditors,  and  a  trust,  a  completed  one,  was  declared  of 
the  surplus  for  the  grantor's  wife,  it  was  not  as  to  such 
trust,  revocable  merely  because  no  creditor  had  assented 
to  it  or  executed  it 

In  that  case  the  plaintiff  parted  with  the  entire  title 
to  the  property,  and,  so  far  as  he  is  concerned,  the  trans- 
action in  that  sense  was  complete. 

The  plaintiff  contended  that  the  absence  from  the  deed 
of  a  power  of  revocation  was  conclusive  of  his  right  to 
recall  it  and  annul  the  trusts  for  the  children. 

Some  of  the  earlier  decisions  go  that  length  apparently, 
but  the  modem  cases  determine  that  the  absence  of  a 
power  of  revocation  in  a  voluntary  settlement  is  only  a 
circumstance  to  be  regarded  in  connection  with  others  in 
determining  whether  the  transaction  was  intended  by  the 
grantor  to  be  irrevocable. 

I  regard  its  absence  from  this  deed  as  material, 
because  I  gather  from  the  terms  of  the  deed  and  contem- 
poraneous paper,  and  the  surrounding  circumstances  as 
well,  that  the  grantor  did  not  intend  to  make  an  irrevoc- 
able settlement.  I  think  it  probable  he  regarded  the  terms 
of  the  deed  itself,  and  the  paper  given  to  him  by  defend- 
ant, as  a  substitute  or  equivalent  for  a  power  of  revocation. 

Voluntary  gifts,  not  subject  in  express  terms  to  a 
power  of  revocation,  but  not  meant  to  be  irrevocable,  may 
be  set  aside  or  revoked  bv  the  donor. 

This  proposition  seems  to  me  to  be  sound  in  principle, 
and  can  be  supported  by  reference  to  spec^ific  authority. 
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I  have,  therefore,  reached  the  conclusion  that  the 
terms  of  the  deed,  and  of  the  contemporaneous  paper, 
coupled  with  other  circumstances  of  the  case,  afford  ample 
ground  to  justify  me  in  finding,  and  I  accordingly  do  find, 
that  the  plaintiff  never  intended  the  trusts  in  favor  of  his 
children  to  be  irrevocable,  and  that  he  was,  therefore,  at 
liberty  to  recall  and  determine  them,  and  having  done  so, 
he  is  entitled  to  the  relief  sought 

Several  considerations  appear  to  me  to  exist  in  this 
case  which  tend,  in  a  greater  or  less  degree,  to  support  the 
view  that  the  grantor  did  not  intend  the  deed  to  be  irre- 
vocable, and,  therefore,  the  transaction  was  uot  a  final  and 
fully  completed  one  within  the  rule  stated  by  Lord  Justice 
Turner. 

These  considerations,  amongst  others,  in  addition  to 
those  mentioned,  are: 

1st.  That  no  provision  was  made  for  the  beneficial 
enjoyment  of  the  property  by  the  children  prior  to  the 
youngest  becoming  of  age ;  the  grantor,  no  doubt,  intend- 
ing meanwhile,  at  least,  to  have  the  enjoyment  of  it 
himself. 

2nd.  That  the  land  in  question  constituted  the  whole, 
or  practically  so,  of  the  plaintiff's  means,  and  left  him 
without  anything  at  all  substantial  for  his  support. 

3rd.  That  the  securing  of  defendant's  debt  was  the 
primary  object  of  the  deed. 

4th.  That  a  provision  was  made  in  the  deed,  not  for 
a  release  of  the  debt,  nor  of  that  part  of  the  deed  relating 
to  the  debt,  as  was  contendexi,  but  for  a  release  of  the  trust 
itself  in  favor  of  the  children. 

This  conclusion  is  irresistible  from  the  concluding 
words  of  the  deed,  in  which  defendant  covenants,  at  the 
proper  time,  to  convey  to  the  children,  or  to  release  the 
trust,  but  only  at  the  request  of  the  plaintiff. 
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5th.  That  the  trust  was  not  intended  for  the  support 
of  the  children,  during  their  tender  years,  because  they 
were  not,  I  gather  from  the  deed  as  a  whole,  entitled  to 
the  beneficial  enjoyment  of  the  property  in  any  sense 
until  conveyed  to  them,  which  was  not  to  be  until  after 
the  youngest  reached  twenty-one  years  of  age. 

The  plaintiff,  is,  therefore,  entitled  to  a  decree  declar- 
ing the  said  settlement  to  have  been  voluntary  and  without 
valuable  consideration,  and  that  it  was  not  meant  or 
intended  to  be  irrevocable;  that  it  was  revoked  before 
action,  and  that  defendant  shall  execute  a  release  or  recon- 
veyance of  said  lands  to  plaintiff. 

I  reserve  the  costs  for  the  present,  and  would  like  to 
hear  the  parties  before  making  any  order  thereon. 


Burns    v.    Young. 

Before  Mragher,  J. 

Constructive  notice  is  insufficient  to  take  away  the  priority  conferred 
by  the  Registry  Act  upon  a  registered  deed  over  a  prior  unreg'is- 
tered  deed. 

The  effect  of  the  statute  is  that,  upon  the  registration  of  the  later 
deed  the  prior  unregistered  one  is,  so  far  as  the  registered  deed  is 
concerned,  ipso  facto,  avoided,  and  as  if  it  had  never  existed. 

The  defendants  were  in  possession  when  they  got  their  conveyance, 
which  contained  apt  words  to  convey  the  lands.  There  was  full 
consideration,  and  the  lands  being  bought  in  good  faith,  a  good 
title  being  apparently  contracted  for, — 

Held,  that  the  conveyance  operated  as  a  deed  of  bargain  and  sale. 

Elements  necessary  to  constitute  a  bona  fide  purchaser. 

Purpose  of  the  Registry  Act. 

A  quit  claim  deed  is  within  the  provisions  of  sections  8  and  i8  of  the 
Registry  Act. 

Grindley  v  Blaikie^  7  R.  &  G.  27,  followed. 

Harris,  Q.  C,  for  plaintiff. 

Drysddle,  Q.  C,  for  defendant. 
Decided:  February  18,  1900.     Meagher,  J.: 

This  is  an  action  of    trespass  to  lands.     The  title  is 
short,  and  free  from  complications. 
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In  December,  1876,  the  Crown  conveyed  them  to  John 
PoUeys  and  others  by  errant,  which  was  registered  in  Hants 
County  registry,  where  the  lands  lie,  in  February,  1877. 

In  April,  1880,  the  grantees  conveyed  them  to  Pierce 
Bums,  one  of  the  plaintiffs,  and  other  parties,  by  deed 
recorded  in  the  Halifax  registry,  in  January,  1881,  but 
not  recorded  in  the  Hants  registry  until  ti>e  22nd  of  May 
last.  Some  of  the  plaintiffs  are  grantees  under  that  deed, 
and  the  others  claim  through  parties  who  were  also 
grantees  therein. 

By  the  term  "defendants,"  I  refer  exclusively  to  the 
defendant  Young,  and  not  to  Murphy,  who  defends  under 
them,  and  as  their  servant. 

The  defendants  obtained  title  from  parties  who 
derived  title  from  the  grantees  in  the  Crown  grant. 

The  several  transfers  from  the  last-mentioned  grantees 
down  to,  and  including,  the  deed  to  the  defendant,  were 
duly  registered  in  the  Hants  registry.  The  latter  deed 
was  dated  March  2nd,  1896,  and  rf^stered  on  the  21st  of 
July  following.  It  covered  a  good  many  thousands  of 
acres  of  timber  lands,  the  price  for  the  whole  of  which  was 
$80,000.  It  was  not  disputed  that  the  price  was  paid. 
At  least,  no  question  was  raised  on  that  branch. 

It  is  clear  that  the  defendants  bargained  for  a  good 
title,  and  believed  they  were  getting  one,  to  all  the  lands 
covered  by  their  deed ;  and  it  is  also  clear  that  the  grantors 
intended  to  convey  the  full  title  to  the  lands  described  in 
their  deed. 

The  words  used  in  the  deed  are  large  enough,  even 
regarded  in  a  merely  technical  aspect,  to  effectuate  the 
intention  of  both  parties,  which  was  to  convey,  and  to  vest, 
a  complete  title. 

The  defendants  went  into  possession,  under  the  con- 
tract of  purchase,  of  the  entire  property,  in  the  autumn 
of  1895,  and  have  been  operating  ever  since. 
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The  deed  was  not  delivered  until  the  spring  of  1896. 
Prior  to  the  purchase,  lists  were  exhibited  by  the  vendors 
to  the  defendants,  showing  their  title,  and  how  acquired, 
together  with  the  deeds  and  grants  thereof,  including, 
apparently,  the  grant  above-mentioned,  which  still 
remained  in  the  hands  of  the  vendors. 

It  is,  therefore,  evident  that  they  did  not  buy  what  is 
called  the  chance  of  a  title. 

The  cutting  and  hauling  away  of  logs  by  the  defend- 
ants, through  their  servants,  in  January,  1899,  from  this 
lot,  was  admitted  at  an  early  stage  of  the  trial. 

I  have  no  hesitation  whatever  in  finding  that  the 
defendants  had  no  notice,  actual  or  constructive,  that  the 
plaintiffs,  or  any  of  them,  had  acquired  title,  or  held  a 
deed  of  this  lot,  until  long  after  the  defendants  obtained 
title  to  it. 

The  search  made  in  the  Haifax  registry  by  one  of  the 
defendants  cannot  affect  their  position.  He  did  no  more 
than  to  verify  the  correctness  of  the  lists  he  received, 
showing  how  his  grantors  acquired  title,  and  made  no 
search  for  conveyances  or  incumbrances,  from  or  against 
them.  If  it  was  shown  that  he  had  seen  the  plaintiffs' 
deed,  it  would  have  settled  the  question.  It  was  not  a 
deed  entitled  to  r^istry  in  Halifax,  and  its  registry  did 
not  affect  the  defendants.  Cogswell  v.  Graham,  K.  E. 
D.  30. 

Actual  notice  appears  to  be  necessary  in  such  a  case. 
Sir  Henry  Strong,  C.  J.,  in  The  New  Britvfiivick  Ry,  Co. 
v.  Kelly,  26  S.  C.  R.,  page  342,  said: 

"The  law  as  to  postponing  subsequent  purchasers,  who 
may  have  acquired  priority  over  earlier  grantees,  by  first 
registering  their  conveyance,  is  clear.  Actual  notice  is 
requisite.  Such  notice  as  will  make  the  conduct  of  the 
subsequent  purchaser  in  taking  and  registering  his  con- 
veyance fraudulent,  being  indispensable.     *     *     *'' 
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After  citing  a  number  of  cases  in  suport  of  the  fore- 
going statement,  he  added: 

"These  are  conclusive  authority  that  constructive 
notice  is  insufficient  to  postpone  a  deed  which  has  acquired 
priority  over  an  earlier  conveyance  by  registration." 

See  also  Dart  on  Vendors  and  Purchasers,  voL  2,  p. 
960. 

It  was  urged  on  behalf  of  the  plaintiffs  that  the  defend- 
ants were  not  bona  fide  purchasers  for  value  without 
notice,  inasmuch  as  they  held,  under  a  quit  claim  deed 
only,  which  contained  no  covenants ;  that  such  a  deed  gave 
only  the  title  their  grantors  then  had— and  inasmuch  as 
the  latter  had  conveyed  their  title  to  the  plaintiffs  before 
then — ^nothing  passed  to  the  defendants  by  their  deed. 

It  is,  I  venture  to  assert,  a  fallacy — having  regard  to 
the  registry  act,  and  its  effect  upon  a  prior  unrecorded 
deed,  through  one  subsequently  recorded — ^to  say  that, 
because  the  grantor  had  nothing  to  convey,  nothing  passed 
by  it.  That  is  not  the  correct  view  of  the  statute,  because 
the  intent  and  effect  of  the  statute  are  that,  upon  the  reg- 
istration of  the  later  deed,  the  prior  unregistered  one  is 
thereby  ipso  facto  avoided.  The  position  is,  therefore, 
the  same  as  if  the  earlier  one  had  never  been  executed. 

The  grantor  having  already  couveyed  away  his  title, 
the  grantee  in  the  later  deed,  it  may  be  correct  to  say,  took 
nothing  by  it  until  he  registered  it,  but,  upon  r^istration, 
through  the  agency  and  force  of  the  registry  act,  the  earlier 
deed  is  entirely  avoided,  so  that  effect  must  be  given  to  the 
later  deed,  when  recorded,  the  same  as  if*  the  prior  deed 
never  existed. 

In  other  words,  although  at  the  making  of  the  later 
deed,  the  grantor  had  no  right  or  title  whatever  to  the 
land,  and  that  deed,  up  to  the  time  of  its  registry,  may  be 
said  to  be  wholly  void,  yet,  as  the  result  of  registration, 
the  grantor,  for  the  purpose  of  title  being  made   under 
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such  deed,  is  regarded  as  having  the  title,  at  all  events, 
80  far  as  to  enable  it  to  pass  to  a  bona  fide  purchaser  for 
value  thereunder. 

Such,  in  brief,  seems  to  be  the  reasoning  of  the  decided 
cases.  Any  other  view  would  very  seriously  impair  the 
usefulness  and  efficiency  of  the  statute — defeat  its  object 
infact- 

A  number  of  cases  were  cited  in  support  of  the  position 
that  the  defendants  could  not,  under  their  deed,  be 
regarded  as  bona  fide  purchasers  for  value,  among  others, 
the  observations  of  Mr.  Justice,  now  Sir  Henry  Strong, 
C.  J.,  as  to  the  effect  of  a  quit  claim  deed,  in  Miller  v. 
Duggan,  21  S.  C.  R.,  at  page  47,  the  cases  there  cited,  and 
several  cases  in  the  Supreme  Court  of  the  United  States, 
the  latest  being  May  v.  LeClair,  11  Wallace  217,  and 
Flagg  v.  Mann,  2  Summer  487. 

Counsel  gave  me  no  assistance  on  the  subject  of  what 
constituted  a  quit  claim  deed.  The  one  asserted,  and  the 
other  denied,  that  the  defendants'  deed  was  one  of  that 
character.  It  appears  to  me  to  be  a  deed  of  bargain  and 
sale,  or  the  equivalent  of  one.    It  runs  thus : 

*'Know  all  men  by  these  presents,  that  we,  Frank 
Todd  and  *  *  *  in  consideration  of  the  sum  of 
$80,000  of  lawful  money  of  Canada,  to  us  paid  by  B. 

Frank  Young  and ,  the  receipt  whereof 

we  do  hereby  acknowledge,  have  bargained,  sold  and  quit 
claimed,  and  by  these  presents  do  bargain,  sell  and  quit- 
claim unto  B.  Frank  Young  *  *  *  tlieir  heirs  and 
assigns,  forever,  all  our  and  each  of  our  right,  title, 
interest,  estate  claim  and  demand,  both  at  law  and  in 
equity,  in  and  to  all  those  several  tracts  of  land,  etc., 
(describing  them  in  detail),  *  *  together  with  all  and 
singular,  the  buildings,  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,  to  have 
and  to  hold  the  above  released  premises  to  the  said  B. 
Frank  Young  *  *  *  their  heirs  and  assigns,  to  their 
use  and  behoof  forever." 


Digitized  by 


Google 


204  BURXS     V.     YOUNG. 

The  wives  of  the  grantors  were  expressed  to  be,  and 
were,  parties  thereto,  for  the  purpose  of  relinquishing 
their  claims  to  dower  in  the  lands  conveyed. 

I  do  not  think,  in  the  view  I  feel  constrained  to  take 
of  this  case,  that  much,  if  anything,  depends  on  the  mere 
form  of  the  deed. 

It  contained  apt  words  to  convey  the  land.  There  was 
a  j>ecuniary  consideration  of  a  large  amount.  The  lands 
were  bought  in  good  faith,  a  good  title  was,  apparently, 
contracted  for,  and  the  defendants,  being  in  possession 
when  they  got  their  deed,  it  operated  as  a  deed  of  bargain 
and  sale.  Jackson  v.  Fish  (1813),  10  Johns.  456; 
Beddoe  v.  Wadsworth,  21  Wend.  121 ;  Washbiime  on  Red 
Property,  vol.  3,  p.  377 ;  Ooodlittle  v.  Bailey,  Cowper 
.601,  where  it  was  held  that  a  deed,  though  in  the  form  of 
a  release,  there  being  sufficient  words,  might  be  held  to 
operate  as  a  {rrant,  in  order  to  make  it  good  WortTmjn  v. 
Ayles,  1  Hannay  N.  B.  365 ;  Nicholson  v.  Dillbough,  21 
U.  C.  Q.  B.  591,  and  Shove  v.  Pimke  (1793),  5  T.  K. 
124,  where  it  was  held  that  the  words  "limit  and  appoint" 
in  a  deed  might  operate  as  a  grant  to  pass  a  reversion. 

The  words  of  the  present  deed  are  larger  than  those 
employed  in  a  mere  quit  claim  deed. 

In  McConnell  v.  Rerd  (111.),  38  Am.  Dec.  124,  it 
was  held  that  a  deed  of  release  and  quit  claim  transferred 
the  title  as  effectually  as  a  deed  of  bargain  and  sale.  See 
also  Stark  v.  Boynton,  167  Mass.  443,  and  Welsh  v.  Priest, 
8  Allen  165,  to  the  same  effect. 

In  Touchard  v.  Croiv  (Cal.),  81  Am.  Dec.  108,  it  was 
held  that  the  operative  words  of  release  in  a  simple  quit 
claim  deed  are  "release,  remise  and  quit  claim,"  and 
where  the  words  "bargain,  sell  and  quit  claim"  were 
employed,  they  operated,  not  merely  to  release,  but  to 
transfer  any  right  which  the  grantor  possessed  at  the  execu- 
tion of  the  deed. 
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The  word  ^^release"  is  sufficient  as  a  grant.  Wilkinson 
V.  Tranmarr,  Willes  684. 

If,  upon  registration  of  the  deed  to  the  defendants,  the 
deed,  under  which  the  plaintiffs  claim,  was  avoided,  then 
the  whole  title  passed  to  the  defendants. 

In  other  words,  in  the  purview  of  the  statute  relating 
to  registry,  the  lands,  for  the  purposes  of  a  valid  convey- 
ance to  a  bona  fide  purchaser,  without  notice,  are  to  be 
r^rded  as  the  lands  of  the  grantor  until  a  deed  convey- 
ing them  has  been  recorded. 

Three  elements  are  necessary  to  constitute  one  a  bona 
fide  purchaser,  namely,  (1)  valuable  consideration,  which 
has  been  said  to  mean  something  capable  of  pscuiliary 
measurement;  (2)  absence  of  notice;  (3)  the  presence  of 
good  faith.  All  these  elements  exist  here ;  the  price,  too, 
was  the  full  selling  value  of  the  property. 

If,  as  I  think,  the  defendants  have  acquired  priority 
over  the  plaintiffs'  deed,  it  was  due  to  the  neglect  or 
default  of  the  plaintiffs,  in  not  registering  their  deed.  The 
defendants  were,  in  consequence,  misled,  or  may  have 
been. 

A  registry  law  enlarges  the  scope  of  the  doctrine  con- 
cerning bona  fide  purchasers,  by  extending  it  to  all  the 
interests,  l^al  and  equitable,  which  are  required  or  per- 
mitted to  be  recorded;  and  it  adds  the  further  require- 
ment of  registration,  and  also  imparts  to  a  recorded  instru- 
ment the  force  and  effect  of  avoiding  a  prior  unregistered 
deed,  of  which  the  bona  fide  purchaser  has  not  had  notice. 

No  one  can  have  an  equity  of  a  higher  kind  in  respect 
to  property  than  that  which  arises  from  his  having  fairly 
bought  and  paid  for  it  The  defendants  are  in  tliat  posi- 
tion here,  and  have  the  legal  title  as  well. 

If  the  existence  of  an  equitable  rule,  to  the  effect  that 
the  holder  of  a  quit  claim  deed  is  not,  in  general,  regarded 
as  a  bona  fide  purchaser  for  value  is  assuemd,  it  must,  I 
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submit,  be  subject  to,  at  least,  two  limitations,  viz.,  (1) 
the  operation  of  a  r^stry  act,  and  (2)  where  the  party, 
in  good  faith,  has  contracted  and  paid  for  the  entire  title. 

If  the  effect  of  a  general  registry  act  is  to  displace  that 
rule,  then  care  must  be  taken,  in  examining  the  cases  upon 
the  subject,  to  discriminate  between  cases  decided  merely 
upon  that  rule,  and  without  reference  to  statutes  requiring 
registration,  and  those  upon  the  latter. 

None  of  the  cases  referred  to  by  Sir  Henry  Strong,  in 
Miller  v.  Duggan,  necessarily  touch  this  case.  Ooff  v. 
Lester,  13  Grant,  406,  and  on  appeal,  14  Grant,  451,  was 
specially  relied  on  by  the  plaintiffs'  counsel.  The  party 
in  that  case  had  express  notice, — ^he  was  told  that  he  must 
take  the  title  at  his  own  risk ;  and  it  was  evident  that  he 
only  bargained  for  whatever  title  the  party  had — and  gave 
less  than  one-tenth  of  the  actual  cash  selling  value  of  the 
property.  The  Chancellor,  VanKoughnet,  and  Spragge, 
and  Mowatt,  V.  C's.,  were  all  agreed  that  the  party  had 
express  notice.  It  was  not  necessary  to  consider  the  nature 
or  effect  of  a  quijb  claim  deed  at  all.  Moreover,  the  effect 
of  the  registry  act,  in  the  light  in  which  I  regard  it,  does 
not  appear  to  have  been  considered  at  all. 

Furthermore,  it  is  only  reasonable  to  regard  the  obser- 
vations made  by  Spragge  and  Mowatt,  Y.  C's,  in  that  caae, 
on  the  subject  of  a  quit  claim  deed,  as  made  in  the  light 
of  the  facts  of  that  case. 

But,  even  if  I  regarded  those  cases  otherwise,  I  should 
be  obliged  to  regard  Grindley  v.  Blaikie  as  controlling  this 
case.  The  cases  just  referred  to  were,  no  doubt,  in  point 
in  respect  to  the  principle  Sir  Henry  Strong  was  endeav- 
oring to  establish  in  MiWir  v.  Duggan  : 

"That,  under  the  statute,  as  before,  the  charge  of  the 
judgment  creditor  was  to  be  subordinated  to  all  equities 
to  which  the  land  was  subject  in  the  hands  of  the  judgment 
debtor  at  the  date  of  the  registration." 
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I  may  also  observe  that,  in  the  sentence  next  preceding 
the  one  so  much  relied  on  by  the  plaintiffs,  and  in  which 
the  learned  Chief  Justice  cited  the  authorities  I  have 
reviewed,  he  used  this  suggestive  language : 

**It  may  here  be  said  that,  even  as  regards  purchasers, 
those  who  have  contracted,  not  for  the  land  itself,  but  only 
for  such  right,  title  and  interest  as  their  grantor  might 
have,  are  not,  under  the  registry  laws,  entitled  to  priority 
over  purchasers  claiming  under  antecedent  unregistered 
deeds." 

Here  the  defendants  contracted  for  the  land  itself,  and 
not  for  a  mere  chance  title  or  interest.  In  such  a  case. 
Sir  Henry  Strong  w^ould,  I  conclude,  be  prepared  to 
concede  their  right  to  priority. 

Our  registry  Act  was  enacted  for  the  express  purpose 
of  enabling  one,  by  an  examination  of  the  records,  in  the 
registry  office,  to  ascertain  therefrom  the  true  state  of  the 
title  to  property.  It  was  intended  to  afford  protection  to 
parties  who  purchased  in  good  faith,  and  without  notice, 
from  those  having,  by  the  records,  an  apparent  title  to 
the  land. 

If  effect  were  to  be  given  to  the  contention  now  made, 
I  do  not  see  where  it  would  stop,  because,  it  appears  to  me 
— ^though  it  is  not  necessary  to  this  decision — in  that 
view,  a  recorded  quit  claim  deed  in  the  chain  of  title 
would  be  notice  to  all  subsequent  purchasers  and  mort- 
gagees; that  the  grantee  therein  was  a  party  who  could 
not  be  regarded  as  a  bona  fide  purchaser  for  value,  and, 
therefore,  his  title  was  liable  to  be  affected,  or  defeated, 
by  an  unrecorded  mortgage,  deed,  or  char^;  and,  if  the 
title  failed  at  that  point,  it,  as  a  general  rule,  and  apart 
from  the  effect  of  long  possession,  would  fail  altogether. 
Each  purchaser  subsequent  to  the  grantee  under  the  quit 
claim  deed  would,  in  that  event,  be  liable  to  be  chargeable 
with  notice  of  all  outstanding  equities,  including,  of 
course,  unr^stered  instruments  of  charge,  or  conveyance. 
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Such  a  view  would  very  seriously  impair  the  value  of  the 
Kegistry  Act. 

The  statute,  Chap.  84,  K.  S.,  5th  series,  relating  to  the 
registry  of  deeds,  provides  that: 

Sec.  8.  ^^All  deeds,  judgments  and  attachments, 
affecting  lands,  shall  be  registered  in  the  office  of  the 
county  or  district,  where  the  lands  lie." 

Sec.  18.  "Deeds,  or  mortgages,  of  lands,  duly 
executed,  but  not  registered,  shall  be  void  against  any  sub- 
sequent purchaser,  or  mortgagee,  for  valuable  considera- 
tion, who  shall  first  register  his  deed  or  mortgage  of  such 
lands." 

There  is  no  provision  defining  the  meaning  of  the  word 
^^deed,"  used  in  that  chapter.  But  Chap.  1,  on  the  pro- 
mulgation and  construction  of  statutes,  provides  that  the 
word  "land,"  "lands"  or  "real  estate,"  shall  include  lands, 
tenements,  and  hereditaments,  and  all  rights  thereto,  and 
interests  therein. 

By  reading  Sec.  18,  in  the  light  of  the  foregoing,  it 
will  be  seen  that  "deeds  or  mortgages  of  lands,"  the  words 
used  therein,  extend  to  and  include  all  interests  in  lands, 
as  well  as  the  lands  themselves.  There  is  nothing  in  the 
statute  to  afford  the  slightest  indication  that  its  opreation 
was  intended  to  be  confined  to  deeds  in  form,  or  termsj 
conveying  an  estate  in  fee  simple,  with  usual  covenants. 

The  expression,  "deed  or  mortgage  of  such  lands," 
found  in  the  concluding  part  of  Sec  18,  is  a  wide  one, 
and  comprehensive  enough  to  bring,  within  its  operation, 
all  deeds,  whether  in  form,  fee  simple,  or  quit  claim.  If 
the  Legislature  intended  otherwise,  I  assume  it  would 
have  used  some  suitable  term,  or  expression,  which  would 
have  sufficiently  indicated  that  intention.  Lord  Redesdale, 
L.  C,  in  Lafouche  v.  Lord  Dunsany  (1803),  1  Sch.  &  Lef. 
157,  after  stating  that  the  Registry  Acts  "were  intended 
to  secure  persons  taking  charges  upOn  estates,  and  to  pro- 
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vide  that  they  should  have  that  to  resort  to  which  would 
enable  them  to  take  with  more  security,"  said: 

^'The  Act  next  declares — Sec.  3 — what  instruments 
are  to  be  rc^istert^d — all  deeds  and  all  conveyances — 
whether  actual  legal  conveyances  or  not,  whereby  any 
lands,  etc.,  in  this  Kingdom  may  be  effected,  are  within 
the  view  of  the  Legislature.  I  think,  therefore,  it  must 
be  understood  from  that  clause  to  have  been  the  intention 
of  the  Legislature  that,  in  whatever  manner  lands  could 
be  affected  by  any  instrument,  that  instrument  should  be 
brought  in  to  the  registry  to  give  it  effect  against  a  sub- 
sequent deed,  which  has  been  duly  registered." 

Sec.  3  there  referred  to,  would  appear,  from  the  above, 
to  be  in  substance  the  ecjuivalent  of  Sec.  18,  above  quoted. 
Lord  Redesdale,  it  is  apparent,  regarded  a  quit  claim  deed 
as  a  deed  affecting  title  to  lands,  and,  therefore,  required 
to  be  recorded. 

If  the  holder  of  such  a  deed,  under  our  statute,  did 
not  record  it,  he  would  lose  all  claim  to  the  land  under 
it,  by  the  prior  registry  of  a  subsequent  deed  to  a  pur- 
ciiaser  for  value.  He  is,  therefore,  made  subject  to  the 
forfeiting  provisions,  and  penalties,  sanctioned  by  the 
statute.  But,  on  the  other  hand,  if  the  plaintiffs^  conten- 
tion is  sound,  he  is  not  entitled  to  any  of  the  protection  or 
benefits  it  confers  against  unrecorded  deeds. 

A  quit  claim  deed  appears  to  me  to  be  a  deed  of  land 
within  the  fair  intent  and  meaning  of  ss.  8  and  18,  just 
as  much  as  a  deed  in  fee  simple  with  all  usual  covenants. 
It  certainly  is  a  deed  conveying  rights  and  interests  in 
land.  If  the  grantor  has  the  whole  title  to  the  land  it 
pur|K)rts  to  convey,  it  |>asses  by  it  as  effectually  as  if  it 
were  a  deed  of  the  most  formal  character  known  to  the  law. 

There  are,  no  doubt,  American  cases  which  go  to  the 
length  of  deciding  what  is  conten(le<l  for  here  in  respect 
to  the  defendants'  deed.  But  tliey  do  not  appear  to  be 
consistent,  nor  uniform,  in  any  of  the  states,  except,  per 
haps,  the  State  of  Maine,  and  there  the  statute,  though  I 

14 — N.   S.    R.   40. 
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have  not  examined  it  very  attentively,  affords  scop©  for 
the  application  of  the  doctrine  in  that  state.  See  the  first 
part  of  Sec.  14  of  Ch.  73  of  the  Acts  of  1871.  Moreover, 
there  does  not  appear  to  be  any  avoiding  provisions  in 
their  statute  at  all  corresponding  to  ours. 

The  great  weight  of  modem  American  authority, 
however,  in  my  opinion,  is  opposed  to  the  plaintiffs'  con- 
tention. 

I  shall  refer  to  some  of  the  cases.  In  McConnell  v. 
Reid,  cited  above,  it  was  hold  that  a  deed  first  record-ed 
prevailed  over  an  older  deed  subsequently  recorded, 
whether  the  former  was  a  deed  of  release  and  quit  claim, 
or  of  bargain  and  sale,  where  it  appeared  to  have  been  the 
intention  in  both  deeds  to  convey  the  land. 

In  Taylor  v.  Harrison  (Tex.),  26  Am.  Rep.  308,  the 
court,  in  discussing  the  effect  of  a  quit  claim  deed,  said : 

"Whether  a  deed  is  of  the  one  character  or  the  other,  is 
not  to  be  determined  merely  by  an  omission  of  the  covenant 
of  general  warranty  of  title,  but  may  be  inferred,  not  only 
from  the  terms  of  the  deed,  but  from  the  adequacy  of  the 
price  given,  and  the  circumstances  attending  the  transac- 
tion calculated  to  show  the  real  intent  and  purpose  of  the 
transaction.^' 

In  Fox  V.  Hall  (Mo.),  41  Am.  Eep.  316,  it  was  held 
tliat,  in  the  hands  of  an  innocent  purchaser  for  value,  a 
recorded  quit  claim  deed  takes  precedence  of  a  prior  unre- 
corded deed  of  the  samie  premises,  from  the  same  grantor. 

Chapman  v.  Lewis,  33  (Miss.),  adopted  the  same 
view,  and  so  also  did  Pettingill  v.  Devin,  an  Iowa  case. 

I  think  it  will  be  found,  and  tlie  case  of  Fox  v.  Hall, 
just  cited,  refers  to  the  fact,  that  many  of  the  caaas  which 
held  that  a  quit  claim  deed  holder  took  subject  to  equities, 
did  so  because  these  were  equities  to  which  the  Registry 
Acts  did  not  apply.  Mill  v.  Hill,  3  H.  L.  C.  864,  though 
I  have  not  examined  it  very  attentively,  appears,  in  one 
respect,  to  be  a  case  of  that  clasa 
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In  Brovm  v.  Banner  Oil  &  Goal  Company  (HL),  37 
Am,  Kep.  105,  it  was  held  that  a  recorded,  unrestricted, 
quit  claim  deed  took  precedence  of  a  prior  unrecorded 
warranty  deed  of  the  same  premises,  by  the  same  grantor. 

In  Rowe  v.  Beckett  (Ind.),  95  Am.  Dec  676,  it  waa 
held  that  the  words  "release,  remise  and  forever  quit 
claim,"  used  in  a  deed  of  land,  passed  a  title  in  fee  to  the 
grantea 

In  Robinson  v.  Clapp  (65  Conn.  365),  29  L.  R.  A. 
583,  it  was  held  that  a  releasee  in  a  quit  claim  deed,  who 
purchases  in  good  faith,  and  for  full  consideration,  will 
be  protected  from  secret  unrecorded  incumbrances  on  the 
property. 

In  Richardson  v.  Levi,  67  Tex.  359,  it  was  ruled  that 
one  who,  in  good  faith,  purchased  the  absolute  title  to  land, 
in  contradistinction  to  that  of  the  title,  or  claim  of  title, 
of  the  grantor,  and  by  outside  proof  has  shown  that  he  has 
paid  a  valuable  consideration  therefor,  may  claim,  as  an 
innocent  purchaser,  against  adverse  title  or  equities,  of 
which  he  had  no  notice. 

Flagg  v.  Mann,  2  Sumner  558,  relied  on  by  the  plain- 
tiffs, is,  I  conceive,  opposed  to  their  contention.  Story, 
J.,  said: 

"The  true  question  in  all  cases  of  this  sort,  where  the 
purchaser,  in  his  answer,  insists  upon  the  defence  of  his 
being  a  bona  fide  purchaser,  without  notice,  is  whether  he 
has  acted  with  good  faith,  and  purchased,  under  apparent 
circumstances,  of  an  apparent  right  in  the  vendor  to 
convey.'^    • 

At  page  562  he  said: 

"But,  if  it  is  apparent,  from  the  whole  transaction, 
that  the  purchaser  bought  the  estate  under  circumstances 
which  demonstrate  that  he  had  no  suspicion  of  the  title 
not  being  perfect,  as  by  giving  a  full  price  for  an  unques- 
tionable and  imquestioned  fee  simple;  it  seems  to  me  that 
the  absence  of  any  covenant  of  general  warranty  ought 
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not  to  take  away  from  him  the  common  protection.  He 
has,  under  such  circumstances,  at  least,  an  equal  equity 
with  a.ny  person  claiming  under  an  outstanding  unknown 
trust,  and  if  so,  the  legal  title,  combined  with  his  equity, 
ought  not  to  be  disturbed." 

In  Dow  V.  Whitney  (1888),  147  Mass.  1,  it  was  held 
that  a  deed  of  all  the  interest  of  a  grantor  in  land,  con- 
veyed the  same  title  as  a  deed  of  the  land,  and  if  it  con- 
tained a  specific  description  thereof,  and  the  usual 
covenants  of  warranty,  was  good  against  any  prior  unre- 
corded deed  of  the  grantor.  Such  is  the  head  note  to  that 
case,  but  an  examination  of  it  will  disclose  that  no  stress 
was  laid  upon  the  presence  in  the  deed  of  covenants  of 
warranty. 

See,  in  the  same  connection,  Mansfield  v.  Excelsior 
Refinmg  Co.,  135  U.  S.  326;  McDonald  v.  Belding,  145 
U.  S.  492,  and  especially  Moelle  v.  Sherwood,  148  TJ.  S. 
21,  and  United  States  v.  California  Land  and  Oregon 
Land  Company,  148  XJ.  S.  31.  These  overrule,  perhaps 
"discredit,  or  disaffirm  is  the  better  term,  a  great  many 
prior  cases  in  that  court,  including  those  cited  by  the 
plaintiff.  These  later  cases  seem  to  me  to  govern  the 
quesion  to  be  determined  here.  I  do  not  think,  however, 
one  need  do  more  than  apply  the  statute,  in  order  to 
dispose. of  the  plaintiffs'  contention. 

I.  may  add  that  a  judgment  is  regarded  as  binding 
only  the  beneficial  interest  of  the  judgment  debtor  in 
lands.  Oxley  v.  Cult  on,  32  X.  S.  E.  256 ;  a  sheriff's  deed 
is,  in  form  and  effect,  a  quit  claim  deed,  and  only  professes 
to  convey  the  interest  of  the  judgment  debtor,  but,  never- 
theless, Grindley  v.  Bladkie — and  Miller  v.  Duggan  is 
much  the  same  in  principle — ^held  that  such  a  deed  avoided 
a  prior  unrticordeil  det^d,  and  effect  was  given  to  it  accord- 
ingly. 

With  respect  to  the  conversation  with  B.  F.  Young,  I 
do  not  regard  it  as  material,  even  though  the  version  of 
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the  plaintiffs'  witnesses  is  accepted.  He  did  not  seek  the 
interview  on  his  own  behalf,  and  did  not  discuss  his  posi- 
tion or  rights.  He  was  merely  the  bearer  of  a  message 
from,  or  on  behalf  of,  one  of  the  parties  wlio  conveyed  to 
plaintiffs.  In  that  capacity  he  made  an  offer,  I  suppose 
for  the  sake  of  peace,  which  was  not  accepted.  I  am 
unable  to  discover  anything  said  or  done  by  Young,  in  that 
interview,  which  impaired  the  defendants'  position  or 
rights.  He  read  the  whole,  or  part,  of  the  letter  in  proof, 
conveying  an  offer — putting  it  at  the  very  highest.  It 
was  not  accepted.  It  was  obviously  an  attempt  to  nego- 
tiate a  settlement  on  behalf  of  the  parties  referred  to,  and 
no  prejudice  should  come  to  them  in  consequence. 

It  is,  perhaps,  proper  that.  I  should  assess  thte  damages. 

In  the  event  of  my  judgment  being  reversed  upon 
appeal,  the  court  can  determine  the  case  finally  and  avoid 
the  necessity  of  further  enquiry. 

It  is  not  a  case  for  exemplary  damages.  But,  I  think, 
having  regard  to  the  value  of  the  logs  taken,  and  the 
damages  done  througli  cutting  roads,  etc.,  the  damages 
amounted  to  at  least  the  sum  of  $400. 

There  will  bo  judgment  for  the  defendants,  with 
costs. 

The  defendants'  grantors  liavo  had  the  benefit  of  two 
sales  of  this  land,  and,  therefore,  in  all  fairness,  they 
should  make  satisfactory  compensation  to  the  plaintiffs, 
which,  I  trust,  they  will  be  manly  enough  to  do  with  all 
reasonable  promptness,  on  a  fairly  liberal  scale. 
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Hardisty  V.   Cabnell. 

Before  Graham,  £.  J. 

A  carriage  builder,  who  constructs  a  stationery  top  for  an  express 
wagon  and  fastens  the  same  with  bolts  and  nuts,  has  a  lien  on  the 
whole  structure,  wagon  and  top,  for  the  price  of  building  the  top. 

/.  /.  Power  for  plaintiff. 

/.  L.  Bamhill  for  defendant. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided:  July  6th,  1899.    Graham^  E.  J.: 

There  is  a  conflict  in  the  testimony,  but  I  have  come 
to  the  conclusion  that  the  contract  to  put  a  top  on  the 
express  wagon  was  for  a  top  similar  to  that  which  was 
•actually  put  on.  There  would  be  no  object  in  putting  on 
fe  different  kind  of  top  from  that  ordered.  The  question 
of  lien  and  payment  had  not  come  up  when  the  bows  for 
the  top  w^ere  fitted,  with  a  view  to  the  making  of  a  top  of 
the  kind  afterwards  constructed.  It  was  to  be  a  stationary 
top, — a  framework  top,  covered  with  cloth  and  fastened 
with  8  bolts  through  the  bows  of  the  top  and  the  panels 
of  the  wagon,  with  nuts  on  the  bolts.  So  much  depend? 
on  the  size  of  the  wagon  and  the  shape,  that  a  top  is  con- 
structed for  a  particular  wagon  and  is  chiefly  useful  for 
that  purpose. 

And  if  a  top  is  removed,  it  is  not  different  from 
removing  the  l>odv  of  a  wagon  from  the  springs,  or  the 
body  and  springs  from  the  axles.  They  are  all  fastened 
with  bolts,  and  nuts  on  the  bolts. 

Then,  the  question  is,  whether  the  defendant  who  con- 
structed this  top  and  fastened  it  in  the  manner  I  have 
indicated,  has  a  lien  on  the  w^hole  structure  for  the  price 
of  building  the  top.  I  think  he  has.  The  top  is  an  addi- 
tion and  an  improvement  to  the  wagon.  The  express 
wagon  has  been  changed  to  a  confectionery  wagon.  If  a 
farrier  has  a  lien  on  a  horse  for  the  shoes,  as  has  been 
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decided  in  the  State  of  Maine,  I  think  the  carriage  builder 
ought  to  be  held  to  have  a  lien  in  this  case. 

In  Story  an  Bailments,  section  440,  it  is  said: 

"Neither  is  a  ship  carpenter  bound  to  restore  the  ship 
which  he  has  repaired,  nor  a  jeweler  the  gem  which  he 
has  set,  or  the  seal  which  he  has  engraved,  nor  an  agister 
the  horse  which  he  has  taken  on  hire,  until  their  respective 
compensations  are  paid." 

I  cite  that  because,  in  the  case  of  a  gem  that  is  set  by 
a  jeweler,  there  is  nothing  done  to  the  gem.  Here  it  was 
contended  that  the  mere  boring  of  holes  in  the  wood  and 
iron  of  the  express  wagon  and  putting  bolts  through,  left 
it  practically  unaltered.  The  top  could  be  taken  off  and 
retained. 

Then,  I  think,  there  was  no  tender  nor  claim  incon- 
sistent with  the  legal  claim  made.  The  original  contract 
price  was  ten  dollars  in  cash,  and  the  balance  in  instal- 
ments. 

The  action  will  be  dismissed,  and  with  costs. 


Fatrgrievk   v.    O'Mullin. 
Before  Ritchie,  J. 

A  verbal  contract  for  service,  under  which  defendant  was  to  receive 
"  $700  a  year,  to  be  increased  per  year  until  it  reached  $1000,"  is  a 
contract  not  to  be  performed  within  a  year  and  is  within  the  pro- 
visions of  the  Statute  of  Frauds. 

Harrington,  Q.  C,  for  plaintiff. 
W.  A.  Henry  for  defendant. 

Decided:  April  15,  1896.     Ettchie,  J.: 

This  action  is  brought  to  recover  damages  for  the 
wrongful  dii^missal  of  the  plaintiff,  who  wa-^  employed  by 
defendants  in  the  capacity  of  brewer. 
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The  contract  for  service  was  a  verbal  one.  The  plain- 
tiff's evidence  is:   • 

"I  went  into  employment  of  defendants  on  the  23r(i 
of  May,  1887,  under  a  verbal  arrangement,  at  $700  a  year, 
to  be  increased  per  year,  until  it  reached  $1,000.  It  was 
increased  $100  a  year,  until  it  reached  $1,000.  After 
1890,  I  continued  on  at  the  same  rate,  until  the  3rd  of 
January,  1896.  I  reminded  the  defendants  of  the  increase 
at  the  beginning  of  each  year,  and  they  acquiesced.  No 
further  arrangement  was  made  after  the  23rd  of  May, 
1896." 

The  only  other  witness  who  testified  as  to  the  agree- 
ment is  one  of  the  defendants.  He  says  the  increase  agreed 
upon  at  the  time  was  $100  a  year,  until  it  reached  $1,000, 
and  it  was  also  agreed  that  the  service  should  be 
determinable  at  any  .time,  on  a  fortnight's  notice,  or  a 
fortnight's  salary  paid  by  the  defendants  in  lieu  of  notice. 
This  plaintiff  denies.  It  appears  clearly,  from  the  evi- 
dence of  both  parties,  that  the  contract  was  not  to  be 
performed  within  a  year,  but  it  contemplated  that  the 
plaintiff  should  remain  in  the  defendants'  service  for  an 
indefinite  [>eriod  beyond  four  years.  It  is,  I  think,  there- 
fore, within  the  provisions  of  the  Statute  of  Frauds,  under 
the  rule  as  stated  by  Tindal,  C.  J.,  in  Souch  v.  Straw- 
bridge,  2  C.  B.  815,  viz.: 

'Tliat  whore  the  agrocmont  distinctly  shows  upon  the 
face  of  it  that  the  parties  ecmteinplated  its  performance 
to  extend  over  a  greater  space  of  time  than  one  year,  the 
case  is  within  the  statute ;  but  that,  when  the  contract  is 
such  that  the  whole  may  be  performed  within  a  year,  and 
there  is  no  express  stipulation  to  the  contrary,  the  statute 
does  not  apply.  *  *  A  contract  to  serve  for  two  years 
would  be  within  the  statute,  but  a  contract  to  serve  for  an 
indefinite  period,  subject  to  be  put  an  end  to  upon  a  rea- 
sonable notice,  is  not  within  the  statute,  although  it  may 
extend  beyond  the  year." 

As  regards  the  tenns  of  the  contract.  I  find  in  accord- 
ance with  defendants'  evidence.     It  is,  to  my  mind,  much 
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more  reasonable  to  suppose  that,  in  making  a  contract 
like  this,  which  was  to  extend  over  several  years,  both 
the  rate  of  increase  of  salary  and  the  length  of  notice  to 
be  given  in  view  of  its  termination,  were  settled,  than 
that  they  were  not  mentioned  at  all.  Besides  this,  d:*fend- 
ant  is  swearing  to  matters  about  wliicli  he  cannot  well  be 
mistaken,  unless  he  states  what  he  knows  to  be  untrue, 
(which  I  cannot  assume),  while,  on  the  other  hand,  the 
plaintiff  may  not  now  remember  all  that  took  place,  and 
although  giving  his  evidence  honestly  and  to  the  best  of 
his  belief,  he  may  be  mistaken  as  to  the  notice. 

The  defendants,  in  my  opinion,  dismissed  th:»  plain- 
tiff from  their  employment  on  the  19th  of  December, 
1895,  when  they  had  sold  the  brewery  and  delivered  up 
the  possession  and  management  of  it  to  Mr.  Oland,  telling 
plaintiff  that  they  had  nothing  further  to  do  with  it,  and 
he  would  take  all  his  orders  from  Mr.  Oland. 

I  do  not  find  that  the  plaintiff  exonerated  or  released 
the  defendants  from  any  liability  they  had  incurred  by 
their  dismissing  him  on  the  19th  of  December. 

The  action  will  be  dismissed,  and  judgment  entered 
for  defendants  for  their  costs  of  defence. 


Hamilton    v.    Ckowe. 

Before  Hknry,  J. 

A  plaintifT  has  a  legal  right  to  institute  criminal  proceedings  against  a 
defendant,  and,  at  the  same  time,  to  sue  him  for  damages,  in  a  civil 
iction,  notwithstanding  section  866  of  the  Criminal  Code. 

F.  T.  Congdon  for  applicant. 

Decided:  August  2Yth,  1897.    Henry,  J. : 

The  application  is  refused  with  cost*=«. 

It  was  made  upon  the  ground  that  the  current  ])ursuit 
of  the  civil  remedy  and  the  criminal  prosecution  con- 
stituted an  abuse  of  the  civil  proceedings  resorted  to. 
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Notwithstanding  section  866,  of  the  Code,  I  am  of 
the  opinion  that  the  plaintiff  had  the  legal  right  to  pros- 
ecute the  defendant  criminally,  and  at  the  same  time  to 
sue  him  for  damages.  He  is  not  necessarily  to  be  assumed 
to  have  known  beforehand  that  the  accuj^ed  would  not 
object  to  being  held  by  the  justice,  or  that  the  justice 
would  not,  for  some  other  reason,  consider  the  case  one 
for  indictment  In  neither  case  could  the  defence  in 
question  arise. 

Again,  it  might  be  that  the  accused  would  think 
proper  to  make  his  escape,  after  being  served  with  the 
summons  issued  upon  the  criminal  information.  In  that 
case,  he  might  never  be  convicted  or  acquitted,  and  yet 
judgment  for  damages  might  be  recovered  against  him 
upon  a  writ  of  summons,  issued  and  duly  served  upon 
him  on  the  same  day  as  the  other  summons. 


McAuLAY    V.    Trustees  of  School  Section  Xo.  40, 

Victoria. 

Before  McDonald,  C.  J.,   Ritchie,   Townshknd  and  Mkaghrr,    JJ. 

An  application  under  O.  63,  R.  5.  for  security  for  costs,  where  plaintiff 
was  a  resident  beyond  the  jurisdiction  of  the  Court,  was  opposed 
on  the  gf round  that  plaintiff  was  possessed  of  real  and  personal  pro- 
perty within  the  jurisdiction.  The  judg^e  held  that  if  this  ground 
would  dispense  with  the  necessity  for  security,  the  possession  of  the 
property  must  be  shown  beyond  doubt,  and,  as  grave  doubts  were 
thrown  upon  it  by  defendant's  affidavits,  the  application  for  security 
was  granted.     An  appeal  from  this  decision  was  dismissed. 

Appeal  from  the  following  judgment  of  His  Honor 
Judge  Dodd: 

It  is  acknowledged  that  the  plaintiff  is  a  resident 
beyond  the  jurisdiction  of  the  court,  and,  under  Order  63, 
Eule  5,  the  defendants  are  entitled  to  security  for  the 
costs.  It  was  attempted  to  show  plaintiff  was  possessed  of 
real  and  personal  property  within  the  jurisdiction,    but 
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if  this  would  dispense  with  the  necessity  for  security,  it 
must  be  shown  to  be  the  fact  beyond  doubt,  and  grave 
doubts  are  thrown  upon  it  by  defendants'  affidavits.  Secu- 
rity must  be  furnished  within  three  months,  in  the  sum 
of  seventy-five  dollars,  by  b:)n(l  or  deposit  of  money.  Pro- 
ceedings, in  the  meanwhile,  to  be  stayed.  The  costs  of 
this  application  to  abide  the  event. 

From  this  judgment  an  appeal  was  asserted,  the  appeal 
being  heard  before  McDonald,  C.  J.,  Ritchie,  Townshend 
and  Meagher,  J  J.,  on  February  4th,  1898. 

W,  B.  A.  Ritchie  and  J.  A,  McKinnon  in  support  of 
appeal. 

ir.  //.  Fulton,  contra. 

February  4th,  1898.     The  appeal  was  dismissed. 


FOESYTH    V.     OzON. 
Before  Meagher,  J. 

An  order  under  which  defendant  was  arrested  and  broug^ht  before  a 
Commissioner  under  the  Collection  Act,  did  not  conform  to  the^ 
statute,  and  was  insufficient.  The  commissioner  nevertheless  made 
an  order  against  him,  under  which  he  was  imprisoned. 

Held^  that  as  the  sheriff  had  no  power  to  take  the  defendant  before  a 
commissioner  under  the  first  order,  the  commissioner  was  without 
jurisdiction  to  make  any  order  against  him.  ,He  was  therefore 
discharged. 

Headnote  in  In  re  G.  R.Johnson^  iq,  N.  S.  R.  51,  inaccurate. 

Decided:  October  30th,  1897.     Meagher,  J.: 

Section  13  of  Chap.  4,  of  the  Acts  of  1894,  The  Col- 
lection Act,  in  plain  terms,  requires  that  the  order  for 
arrest,  to  be  made  under  its  provisions,  shall  contain  a 
direction  to  the  sheriff  (a)  to  arrest  the  defendant,  (i) 
to  commit  him  to  jail,  and,  (c)  to  have  him  before  the 
commissioner  at  a  time  and  place  named  in  such  order. 
The  form  "G"  prescribed  by  this  section  did  not  cover 
any  of  those  points,  and,  therefore,  it  is  clear  that  an 
order  in  that  form  would  not  be  sufficient  under  the 
statute. 
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By  section  8  of  Chap.  38,  of  the  Acts  of  1897,  that 
form  was  repealed,  and  another  substituted.  The  only 
change  made,  however,  is  that  there  is  a  direction  to  the 
sheriff  in  the  new  form  to  arrest  and  imprison  the  party 
against  whom  the  order  is  made.  It  does  not,  in  the  other 
particulars  mentioned,  conform  to  the  statute. 

The  order  under  which  the  defendant  was  arrested 
and  imprisoned  was  in  the  repealed  form,  and  was  not 
in  compliance  with  the  statute,  and  was  insufficient.  The 
time  and  place  named  in  it  had  reference  solely  to  the 
making  of  a  deposit,  or  the  giving  of  security  for  his 
appearance  at  such  time  and  place,  and  it  was  not  in  any 
sense  a  direction  or  command  to  the  sheriff  to  have  him 
there  at  that  time. 

The  sheriff,  therefore,  had  no  order  or  authority  under 
which  he  could  lawfully  take  the  defendant  before  the 
commissioner.  He  was  forcibly  taken  before  the  commis- 
sioner, and  then  objected  to  the  validity  of  the  proceedings. 

The  defendant  applied  in  summons  for  a  habeas  corpus 
to  issue  to  the  keeper  of  the  Halifax  jail  for  his  discharge, 
etc.  Mr.  Boak  showed  cause  on  plaintiff's  behalf,  and 
contended,  (1)  that  the  writ  being  directed  to  the  jailer 
and  not  to  the  "sheriff,  it  was  bad,  and  relied  on  In  re 
G.  a.  Johnson,  19  K  S.  R  51.  The  error  here,  if  there 
be  one,  is  in  the  sumnions  only,  which  asks  that  a  writ 
sliould  issue  so  directed.  It  is,  therefore,  amendable,  if 
need  be.  But  cause  having  been  shown,  there  is  no  occa- 
sion for  the  issue  of  a  writ  at  all.  The  defendant's  dis- 
charge may  be  effected  by  an  order,  without  the  issue  of 
any  writ.     See  Crown  Rules,  section  156. 

The  case  cited  does  not  apply,  because  there  the  party 
was  brought  up  on  the  writ  to  w^hich  a  return  was  made, 
and  upon  which  the  matter  was  argued.  Moreover,  I  do 
not  think,  notwithstanding  that  the  head  note  says  so,  that 
case  decided  that  the  writ  should  be  to  the  sheriff,  and  not 
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to  the  jailer.  The  Chief  Justice  referred  to  some  authori- 
ties cited,  and  said  they  seemed  to  support  the  contention 
made.  Mr.  Justice  Weatherbe  was  of  a  contrary  opinion. 
The  remaining  judges  expressed  no  opinion  \i\>on  the 
point.    It  is  unnecessary  that  I  should  discuss  it  further. 

2nd.  That  the  defendant  was  detained  in  custody 
under  a  warrant  dated  the  28th  instant,  and  not  under  the 
order  for  arrest,  and,  at  any  rate,  that  the  defendant 
should  have  come  to  this  court  for  his  discharge,  and  not 
have  taken  his  chances  before  the  Commissioner,  and  that 
the  order  for  arrest  was  exhausted  when  the  defendant 
was  brought  before  the  Commissioner. 

The  Commissioner  is  a  purely  statutory  officer,  and 
derives  his  jurisdiction  solely  frc^m  the  statute.  Re  BaJti- 
more,  25  N.  S.  R.  106,  and  other  cases  in  this  court,  are 
authorities  for  the  position  that  the  order  must  show 
jurisdiction  on  its  face,  and  that  orders  made  under  the 
enactment  in  question  should  be  construed  strictly. 

There  are  two  methods  under  the  statute  of  bringing  a 
debtor  up  for  examination  before  a  Commissioner, — one 
under  sec.  13,  where  an  order  is  made  that  the  party  is 
to  be  arrested  and  imprisoned  in  the  jail,  and  the  sheriff 
is  commanded  to  have  him  before  the  court  at  a  time  and 
place  named  in  such  order.  The  other,  under  section  5, 
where  an  arrest  is  not  ordered,  but  the  party  is  required 
by  the  order  made  by  the  Commissioner  to  appear  before 
him  at  a  time  and  place  named  in  such  order.  The  grant- 
ing of  one  or  other  of  such  orders,  substantially  in  the 
form  called  for  by  the  provisions  of  the  statute,  is  essential 
to  the  jurisdiction  of  the  Commissioner  over  the  defendant. 

In  this  case,  the  orders  or  warrant  made  subsequently 
to  the  defendant's  arrest  depend  for  their  validity  upon 
the  order  made  in  the  first  instance,  and  that  being  bad, 
the  others  are  bad  also.  I  think  the  position  the  same  as 
if  some  one,  without  any  order  being  made,  had  forcibly 
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taken  the  defendant  before  the  Commissioner,  and  the 
latter,  against  his  lemonstranoe,  had  proceeded  to  commit 
him  for  refusing  to  submit  to  an  examination  under  the 
statute.  The  sheriff  had  no  power  to  take  the  defendant 
before  the  Commissioner.  The  order  did  not  require  him 
to  do  so ;  all  that  the  order  called  for  was,  that  he  should, 
(if  it  did  even  order  that  much),  imprison  him  until  be 
gave  security  to  appear  at  a  given  time  and  place  before 
the  Commissioner.  The  defendant,  therefore,  not  being 
properly  before  the  Commissioner,  he  was  without  juris- 
diction to  make  any  order  against  him,  and  he  must, 
therefore,  be  discharged,  under  an  order  which  I  shall 
grant. 

It  is  not,  in  my  judgment,  correct  to  say  that  the  order 
had  served  its  purpose  and  was  exhausted,  upon  the 
defendant  being  brought  before  the  Commissioner.  The 
order  did  not  contain  any  direction  to  that  effect,  and, 
therefore,  that  could  not  have  been  one  of  its  purposes. 

If  valid  at  all,  it  would  continue  to  be  operative  long  • 
after  the  defendant  was  brought  before  the  Commissioner. 
The  party  could  not  be  discharged  nor  committed  until 
the  examination  was  concluded,  and  if  it  lasted  for  several 
days,  the  detention  of  defendant  would  necessarily  be 
under  that  order  and  adjournments  made  upon  it. 

It  would,  it  seems  to  me,  be  unreasonable  to  hold  that 
the  defendant  was  not  at  liberty  to  urge  his  objection  to 
the  order  before  the  Commissioner,  without  forfeiting  his 
right  to  attack  the  order  elsewhere. 

He  had  a  right  to  assume  that  the  Commissioner 
would  regard  the  order  as  invalid  and  refuse  to  make  any 
order  against  him,  and  I  do  not  think  he  should  be  visited 
with  the  loss  of  any  right  for  so  assuming. 

The  defendant  will  undertake  not  to  bring  an  action 
against  the  sheriff  or  jailer. 
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SUTHEHLAND     V.     McKaY. 
Before  Ritchie,  J.,  (at  Shelbume). 

Plaintiff,  defendant,  and  M.  verbally  agreed  to  purchase  from  S.  his 
interest  in  a  lot  of  land,  and  to  become  the  owners  thereof  in  equal 
shares,  it  being  also  agreed  that  S.  should  convey  his  three-fourths 
to  defendant,  who  should,  when  required,  convey  to  the  plaintiff 
and  M.  each,  one  undivided  third  part.  Plaintiff,  defendant  and  M. 
gave  to  S.  their  joint  notes  for  the  purchase  money,  and  S,  con- 
veyed to  the  defendant  his  interest  in  the  land. 

Defendant  subsequently  objected  to  giving  the  deed,  and  then  each 
party  arranged  with  the  agent  of  S.  a  settlement  of  his  share  of  the 
balance  due,  whereupon  the  defendant  'again  verbally  promised  to 
give  plaintiff  his  deed  of  one-third  of  the  lot,  but  no  deed  was  ever 
given. 

Heldf  that  the  transactions  created  a  resulting  trust  in  favor  of  the 
plaintiff  The  Statute  of  Frauds,  did  not  extend  to  such  trusts,  and, 
in  any  event,  the  defendant  having  admitted  the  agreement,  a  court 
of  equity  would  not  permit  him  to  use  the  Statute  of  Frauds  as  an 
instrument  for  accomplishing  a  fraud. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided:  November  5th,  1898.     Ritchie^  J. : 

I  find  the  facts  in  this  ease,  the  most  important  of 
which  are  not  in  dispute^  to  be  as  follows: 

The  defendant  owned  one  undivided  fourth  part  of  a 
lot  of  land  and  mill  site  at  Clyde  River,  in  the  County 
of  Shelbume,  and  one  Gideon  Sutherland,  the  remaining 
three-fourihfl. 

In  September,  1895,  the  plaintiff,  the  defendant,  and 
one  Joseph  H.  McKay,  agreed  to  purchase  from  Gideon 
Sutherland  his  interest  in  the  lot  for  $300,  and  to  become 
the  owners  thereof  in  equal  shares,  valuing  the  defendant's 
interest  therein  at  $100,  and  it  was  then  mutually  agreed 
that  Gideon  should  convey  his  three-fourths  to  defend- 
ant, who  should,  when  required,  convey  to  the  plaintiff 
and  Joseph  H.  McKay,  each,  one  undivided  third  part. 
All  the  parties  met  in  pursuance  of  this  agreement,  the 
plaintiff,  the  defendant,  and  Joseph  H.  McKay,  gave  to 
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Gideon  Sutherland  their  joint  notes  for  the  purchase, 
money  payable  in  one,  two  and  three  years,  and  Gideon 
conveyed  to  the  defendant  his  interest  in  the  land.  The 
defendant  took  this  deed,  with  the  mutual  understanding 
and  promise  on  his  part,  that  he  would,  when  required, 
convey  one-third  of  the  land  to  the  plaintiff.  The  agree- 
ment between  the  plaintiff,  defendant,  and  Joseph  II. 
McKay,  was  not  reduced  to  writing.  The  plaintiff  subse- 
quently demanded  his  deed,  but  the  defendant  objected  to 
give  it,  on  the  ground  that  he  was  responsible  for  the 
whole  of  the  purchase  money  on  the  joint  notes.  In  con- 
sequence of  this  difficulty  all  the  parties  met,  by  agree- 
ment, at  the  house  of  Gideon  Sutherland,  in  May  last. 
The  amount  that  each  party  was  to  pay  on  the  joint  notes 
was  calculated,  and  each  party  then  arranged  with  the 
a^ent  of  Gideon  Sutherland  the  settlement  of  his  share 
of  the  balance  due  on  the  two  notes  which  first  matured, 
and  each  of  them  gave  a  new  promissory  note  to  Gideon. 
Sutherland  for  the  balance  of  the  purchase  money  due  by 
him.  Those  notes  were  accepted  by  Gideon  Sutherland 
instead  of  the  joint  notes,  which  were  then  destroyed  by 
consent  and  in  the  presence  of  all  parties.  The  plaintiff 
and  Joseph  H.  McKay,  by  this  arrangement,  each  paid  to 
Gideon  Sutherland  one-third  of  the  price  of  tha  whole 
lot,  ($400),  and  the  defendant  paid  him  one-twelfth  of 
that  amount,  the  difference  between  his  new  interest,  one- 
third,  and  the  one-quarter  he  already  ovmed.  The  defend- 
ant, at  this  interview,  expressed  himself  satisfied  with  the 
arrangement  then  made,  and  again  verbally  promised  to 
give  plaintiff  his  deed  of  one-third  of  the  lot  on  a  day  then 
named,  which  promise  was  subsequently  renewed,  and 
another  day  named.  No  deed  waa  ever  given,  and  the 
plaintiff  has  brought  this  action  to  have  a  trust  declared 
in  his  favor,  and  obtain  a  conveyance  of  his  interest  in 
the  land.  The  transactions  between  the  parties  have,  in 
my  opinion,  created  a  resulting  triist  in  favor  of  plaintiff 
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of  one  undivided  third  of  the  lot.  Such  trust,  where  tihe 
title  is  taken,  as  in  tliis  case,  is  thus  defined  by  Lewin,  in 
his  work  on  Trusts  at  page  63  : 

"The  clear  result,  said  Lord  Chief  Baron 
Eyre,  of  all  the  cases,  without  a  single  excep- 
tion, is,  that  the  trust  of  a  legal  estate,  whether  free- 
hold, copyhold,  or  leasehold,  whether  taken  in  the  name^ 
of  the  purchaser  and  others  jointly,  or  in  the  name  of 
others,  without  that  of  the  purchaser,  whether  in  one  name 
or  several,  whether  jointly  or  successive,  results  to  the  man 
who  advances  the  purchase  money,  and  it  goes  on  a  strict 
analogy  to  the  rule  of  the  common  law  that,  where  a 
feoffment  is  made  without  consideration,  the  use  results 
to  the  feoffer." 

The  Statute  of  Frauds,  invoked  by  defendant, 
does  not  extend  to  such  trusts  which  can  be  proved 
by  parol,  (Lewin,  167),  but,  in  any  view,  in  a  case  like 
this,  where  the  defendant  adm'ts  the  a;;reement,  a  Court 
of  Equity  will  not  permit  him  to  use  the  Statute  of  Frauds 
as  an  instrument  for  accomplishing  the  fraud.  (See 
Amero  v.  Amero,  N.  S.  Eq.  Rep.  9,  and  cases  there  cited.) 

The  plaintiff  is,  in  my  opinion,  entitled  to  a  decree 
declaring  the  trust,  and  to  a  conveyance  from  defendant 
of  one  undivided  third  interest  in  the  lot  in  question,  and 
also  to  recover  from  defendant  the  costs  of  this  action. 


15 — X.  s.  R.  40. 
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Small   v.   Town   of  Westville. 

Before  Graham,  E.  J.,  (at  Pictou). 

In  performing'  a  contract  for  a  town,  contractors  placed  temporarily 
across  a  sidewalk  a  two-inch  plank  the  whole  edge  of  which  was 
exposed.  There  was  no  light  there  at  night.  A  girl,  one  nif^t 
struck  her  foot  ag'ainst  the  edge  of  the  plank,  fell,   and  was  injured. 

Held^  that  the  plank  was  a  '*  trap." 

Semble^ — Even  if  it  were  shown  that  the  injury  was  aggravated  by 
unskilful  surgical  treatment,  the  damages  will  be  deemed  to  follow 
proximately  from  the  negligence  of  the  town. 

The  facts  sufficiently  appear  in  the  judgment 

Decided:  Pictou,  January  22nd,  1898.    Graham,  E.  J.: 

The  plaintiflF,  a  girl  of  sixteen  years,  the  daughter  of 
a  miner,  at  Westville,  brings  this  action  against  the  Munic- 
ipality for  personal  injuries  resulting  from  the  negligent 
construction  of  a  temporary  covering,  over  a  trench  which 
crossed  the  sidewalk  of  the  principal  street  of  the  town. 
The  corporation  was  putting  in  a  water  service.    In  addi- 
tion to  the  mains,  it  laid  down  the  pipes  connecting  with 
the  houses  of  its  customers,  as  far  as  the  street  line,  the 
customers  making  the  junction  there.    The  work  was. done 
by  contractors,  at  so  much  per  foot  for  excavation,  and 
under  the  direction. of  the  town  engineer.    One  of  the  pro- 
posed customers,  Douglas,  was  not  ready  with  his  portion 
of  the  work  inside  of  the  street  line,  and,  apparently,  he 
was  not  likely  to  be  ready    for  some   time.     The    town 
excavated  the  trench  up  to  the  street  line,  but  did  not  com- 
pletely fill  in  the  earth  again,    but   bridged    the    trench 
instead.    This  was  done,  no  doubt,  to  enable  the  customers 
to  make  a  junction  without  re-excavating  any  earth.    There 
was  earth  left  at  the  sides  of  the  trench,  and  at  least  two 
feet  next  to  the  street  line  was  not  filled  in  at  all.  Stringers 
were  laid  across  the  trench  and  three  planks,  about  12  feet 
in   length   and   two    inches    thick,    were    placed    on   the 
stringers.    This  took  up  the  whole  width  of  the  sidewalk 
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The  earth  fonned  approaches,  and  the  whole  structure 
projected  considerably  above  the  ordinary  line  of  the  aide- 
walk.  The  witnesses  vary  a  good  deal  about  the  height 
of  the  mound,  but,  anyway,  a  boy  walking  along  at  night 
was  tripped  by  the  obstruction  offered  by  the  earth.  There 
is  a  great  variety  of  testimony  aa  to  the  elevation  of  the 
plank,  but  I  am  satisfied  that,  at  the  time  of  the  accident, 
— it  had  been  there  about  a  week, — the  whole  edge  of  the 
two-inch  plank  was  exposed  on  the  side  which  the  plaintiff 
approached. 

The  man  who  did  the  work  was  asked  as  follows : 

Q.  "You  put  these  12  feet  plank  to  cover  a  two-foot 
tole  ?"    A.     "I  did  not  want  to  cut  them." 

In  my  opinion,  it  would  have  been  better  to  have  filled 
up  the  trench  and  let  the  customer  re-excavate  the  two  feet 
when  he  wished  to  make  the  junction.  I  also  think  it  was 
not  the  kind  of  structure  to  be  left  thus  for  a  week.  It  was 
not  lighted  or  guarded.  This  was  the  sidewalk  principally 
used.  It  was  near  the  post  office  and  two  hotels,  and  the 
shops  were  on  that  street. 

The  plaintiff,  returning  from  a  chemist's  shop  after 
night,  with  a  bottle  of  lime  water  for  a  sick  person,  struck 
her  foot  against  the  ed^  of  the  plank,  tripped  and  fell. 
The  bottle  broke  under  her,  and  the  glass  cut  her  left  wrist 
severely,  severing  an  artery,  a  tendon  and  -a  nerve.  She 
was  carried  home,  bleeding  profusely,  and  two  medical 
men  attended  to  the  wound  temporarily.  The  usual  family 
doctor  next  day  sewed  up  the  wound  and  attended  her 
throughout.  She  was  in  bed  for  a  fortnight.  The  nerve 
did  not  unite,  and  the  last  two  fingers  of  that  hand  are 
now  useless.  She  says  that  one  side  of  the  shoulder  is  not 
growing  at  all,  and  her  hand  is  withering.  One  of  the 
surgeons  called  by  the  defendant  considered  this  condition 
possiWe,  although  exceptional.  She  cannot  do  the  work 
possible,  although  exceptional.  She  cannot  do  the  work 
she  formerly  did,  and  has  the  assistance  of  some  one  in 
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dressing.  She  was  originallv  left-handed.  I  believe  it  is 
Btill  possible,  through  an  expensive  operation,  and  with 
some  chance  of  success,  to  have  the  nerve  united,  but  with 
this  class  of  people,  I  suppose  such  an  operation  would  not 
likely  be  undertaken. 

I  think  this  structure  was  not  a  safe  thing  for  passen- 
gers using  the  sidewalk  at  night.  The  human  foot  would 
hardly  be  equal  to  carrying  one  over  safely,  if  it  happened 
to  come  in  contact  with  the  projection,  without  further 
notice.  Citizens  of  a  town  become  accustomed  to  old 
obstructions,  but  to  introduce  a  contrivance  of  that  kind 
on  a  smooth  sidewalk  is  to  set  a  trap. 

In  my  opinion,  the  plaintiff  was  not  guilty  of  any  negli- 
jgence  on  her  part.  Coming  to  the  question  of  damages, 
the  defendants  contend,  first,  that  the  cut  to  the  hand  was 
too  remote.  I  am  of  the  opinion  that  it  was  not  Seven 
on  Negligence,  p.  90,  McMahon  v.  Fields  7  Q.  B.  D.  591. 
Second,  it  is  contended  that  there  was  an  intervening 
.agency,  namely,  the  neglect  of  the  surgeon  to  suture  the 
nerve,  and  that  this  was  the  cause  of  the  present  condi- 
tions. I  find  that  the  plaintiff  used  reasonable  care  in  the 
employment  of  a  surgeon,  and  that  he  was  possessed  of 
ordinary  skill.  I  adopt  Dr.  McKay's  view  of  the  per- 
centage of  cases  in  which  the  nerve  unites  after  this  opera- 
tion, and  in  which  it  united  before  the  operation  now 
usually  performed  was  discovered. 

There  are  American  authorities^to  show  that,  if  the 
person  exercises  reasonable  care  in  the  selection  of  a 
surgeon  to  treat  the  wound,  but,  notwithstanding'  this,  the 
hurt  is  aggravated  by  the  unskilful  treatment,  the  damages 
are  deemed  to  follow  proximately  from  the  defendant's 
n^ligence.  2  Thompson  on  Negligence,  1091 ;  Eastman  v. 
Sanborn,  S  Allen  694.  In  assessing  the  damages,  I  take 
into  consideration  the  conditions  which  existed  at  the  time 
of  the  bringing  of  the  action.  The  plaintiff  will  have 
judgment  for  the  sum  of  two  hundred  and  fifty  dollars. 
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Hart  et  al  v.  Cunningham  et  al. 

Before  Henry,  J. 

The  wife  of  the  defendant,  by  her  will,  bequeathed  to  him  one-half  of 
her  interest  in  the  estate  of  her  father,  to  which  she  would  be 
entitled  on  the  death  of  her  mother,  C.  A.,  who  was  the  executrix 
ofthe  estate  of  the  father.  Subsequently  the  wife  of  the  defendant 
died. 

A  mining  company  executed  in  favor  of  B.  a  mort^SLge  to  secure  repay- 
ment of  money  advanced  to  the  company,  of  which  money  the  defen- 
dant personally  advanced  a  considerable  portion. 

The  defendant,  at  a  later  date,  being*  in  financial  difficulties,  left  the 
Province  suddenly,  and  proceedings  against  him  were  taken  by 
several  claimants,  as  an  absent  or  absconding  debtor,  under  O.  46, 
and  C.  A.  and  B.  were  summoned  as  agents.  Plaintiff  subsequent- 
ly recovered  judgment  against  defendant,  and  obtained  the  appoint- 
ment of  a  receiver,  by  way  of  equitable  execution. 

Heldf  (i)  that  as  defendant's  absence  was  temporary  and  without  intent 
to  avoid  legal  process,  he  was  not  an  absent  or  absconding  debtor  ; 
(2)  that  the  attachment  preceedings  were  unjustifiable  in  law  and 
their  validity  could  be  impeached  collaterally  ;  (3)  that  the  interest 
of  the  defendant  in  the  estate  of  his  wife's  father  and  in  the  B. 
mortgage  was  not  the  subject  of  attachment,  such  interests  not 
being  included  in  any  ofthe  terms,  *'  goods,*'  **  credits,"  or  *'  choses 
in  action";  (4)  that  the  plaintiff  was  entitled  to  priority  over  the 
attaching  creditors  in  respect  to  the  interests  in  question. 

This  was  an  action  instituted  for  a  declaration  that 
the  plaintiff  had  a  lien  on  the  estate  of  Thomas  A.  Ander- 
son and  on  the  interest  of  the  defendant  in  a  certain 
mortgage,  prior  to  the  claims  of  attaching  creditors. 

Thomas  A.  Anderson,  the  husband  of  Caroline  Ander- 
son, by  his  will  appointed  Caroline  executrix,  and  left  the 
income  of  his  estate  to  her  for  her  life,  or  until  she  remar- 
ried.  On  her  death  or  remarriage,  the  estate  was  to  be 
ride.  On  her  death  or  remarriage,  the  estate  was  to  be 
divided  equally  between  the  two  children  of  testator.  One 
of  these  children  married  the  defendant,  and  some  years 
afterwards  died,  leaving  a  will  appointing  the  defendant 
executor,  and  bequeathing  to  him  one-half  of  her  expect- 
ancy in  her  father's  estate. 

Subsequently  the  Caribou  Gold  Mining  Company 
executed  in  favor  of  Brookfield  Brothers  a  mortgage  to 
secure  the  repayment  of  $40,000  advanced  to  the  company, 
of  which  amount  the  defendant  personally  advanced 
$8,000. 
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The  defendant,  at  a  later  date,  being  in  financial  diffi- 
culties, left  the  Province  suddenly,  and  proceedings  were 
taken  by  several  claimants  against  him,  as  an  absent  and 
iibsconding  debtor,  under  O,  46,  and  Caroline  Anderson, 
executrix  of  the  estate  of  Thomas  A.  Anderson,  and 
Brookfield  Brothers  were  summoned  as  agents,  the  attach- 
ing creditors  alleging  that  they  had  "goods,  credits,  effects, 
and  choses  in  action,"  belonging  to  the  defendant,  in  their 
hands. 

The  plaintiff  subsequently  recovered  judgment  against 
the  defendant,  and  obtained  the  appointment  of  a  receiver, 
by  way  of  equitable  execution,  to  receive  the  defendant's 
interest  in  th^  estate  of  Thomas  A.  Anderson  and  in  the 
Brookfield  mortgage. 

The  action  was  tried  before  Henry,  J.,  at  Halifax. 

Borden,  Q.  C,  and  Allison  for  plaintiff. 

Mclnnes  for  defendant. 
Decided:  February  16th,  1898.    Heney,  J.: 

1.  I  have  come  to  the  conclusion  that  the  defendant 
Cunningham  was  not  an  absent  or  absconding  debtor  when 
he  was  proceeded  against  as  such  by  some  of  the  defendants 
in  this  action.  I  find  that  his  absence  from  (he  Province 
at  that  time  was  casual  and  temporary,  and  without  intent 
to  avoid  legal  process.  I  find  that  he  went  to  Chicago  for 
the  purpose  stated  by  himself  in  his  evidence,  namely,  to 
deal  with  a  matter  of  business,  in  which  he,  with  others 
in  Halifax,  was  interested. 

2.  I  am  of  the  opinion  that  the  attachment  proceedings 
were  unjustifiable  in  law  and  that  they  may  be  collaterally 
attacked  as  being  without  jurisdiction.  Proceedings 
against  absent  or  absconding  debtors  are  purely  statutory, 
and  must  conform  to  the  statute  authorizing  such  pro- 
ceedings. 

Moreover,  such  proceedings  are,  in  their  inception, 
ex  parte,  and  for  that  reason  their  validity  may  be,  and 
ought  to  be  liable  to  be,  impeached  collaterally.     See  Am. 
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&Eng.  Enc.  of  Law,  voL  1,  p.  894;  Drake  on  Attachments, 
ss.  83,  84,  85 ;  Freeman  on  Judgments,  sec.  377 ;  Dowries 
V.  Fuller,  2  Met.  135 ;  Leonard  v.  Bryant,  11  Met.  370. 
These  latter  cases  establish  the  position  that,  where  a 
judgment  recovered  contrary  to  law  is  prejudicial  to  the 
rights  of  a  third  party,  he  may  avoid  it  collaterally. 

It  is  to  be  remembered  that  in  the  present  case  no 
judgment  is  attacked,  but  enly  the  alleged  priority,  by 
virtue  of  their  attachments,  of  the  defendants  who  attached. 
If  a  judgment  obtained  contrary  to  law  can  be  collaterally 
attacked  in  cases  such  as  these  cited,  it  would  seem  that  an 
attachment  levied  contrary  to  law  should  be  similarly 
liable  to  attack. 

3.  I  am  of  the  opinion  that  the  interests  of  the  defend- 
ant, Alfred  G.  Cunningham,  whicb  were  sought  to  be 
attacked,  were  not  subject  to  attachment.  Xeither  of  these 
interests  come  under  any  of  the  terms  "goods,"  "credits," 
or  "choses  in  action."  Cunningham  himself  had  no  right 
of  action  in  respect  of  them  when  the  attachments  were 
issued.  See  Webster  v.  Webster,  31  Beavan  393,  397; 
Fuld  V.  Crawford,  6  Gray  116.  As  regards  the  interest 
under  the  will  of  Anderson,  Cunningham  can  have  no 
immediate  right  until  after  the  death  of  Mrs.  Anderson, 
lite  agent  summoned  in  respect  of  that  right.  In  the  view 
which  I  entertain  as  to  the  first  two  points  dealt  with, 
namely,  that  defendant  Cunningham  was  not  an  abscond- 
ing debtor,  and  that  the  attachment  proceedings  may  be 
attacked  collaterally,  I  regard  this  third  position  as  im- 
material, and  I  will  only  add  that  the  right  of  defendant 
Cunningham  in  respect  of  the  Brookfield  mortgage,  being 
only  an  equitable  right,  it  cannot  be  attacked  under  the 
Act.  Am.  &  Eng,  Enc,  of  Law,  vol.  8,  p.  1185 ;  Bedlam 
v.McKerr,  1  Pick.  399;  Mass.  Nat.  Bank  v.  Bullock,  120 
Mass.  86;  Folsom  v.  Haskell,  11  Cush.  470. 

I  r^ard  Rule  6  of  Order  XL VI.,  which  empowers  a 
person  having  an  interest  as  a  subsequent  attacher,    or 
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otherwise,  to  dispute  the  validity  of  an  attachment  on  the 
ground  that  the  sum  demanded  was  not  justly  due,  or  that 
it  was  not  payable  when  the  action  commenced,  as  having 
been  made  simply  to  give  such  person  the  right  to  proceed 
upon  these  specific  grounds,  and  not  as  limiting  the  right 
of  such  person  to  proceed  independently  of  the  rule. 

The  plaintiffs  requiring  equitable  execution  are  asking 
for  an  adjudication  and  decree  that  an  absolute  wrong  in 
law  shall  be  removed. 

I  am  of  the  opinion  that  they  are  entitled  to  priority 
over  the  attaching  creditors,  defendants,  in  respect  of  the 
interests  in  question. 


McDonald   v.   Jones. 

Before  Graham,  E.  J. 

If  a  fund  is  ^iven  to  be  divided  into  as  many  shares  as  there  are 
children  of  S,  who  survives  S. ,.  one  share  to  be  paid  to  each  child  for 
life,  and  on  his  death  to  his  children,  the  children  of  those  children 
of  S.  who  were  born  in  ihe  testator's  life  will  take  the  share  in 
which  their  parent  had  a  life  interest,  while  the  children  ofsudi 
children  of  S.  as  were  not  born  until  after  the  testator's  death,  will 
take  nothing. 

/.  A,  MacDonaM,  F.  Bligh,  T.  F.  Tobin  and  L.  Jtf. 
Johnston  for  the  respective  claimants. 

The  terms  of  the  will  sufficiently  appear  in  the 
judgment. 

Decided:  February  12th,  1898.     Graham,  E.  J.: 

By  the  will  of  the  late  Honorable  James  Tobin,  Mrs. 
Eliza  Saw^-er,  a  daughter  of  the  testator,  was  to  receive 
the  dividends  and  interest  arising  from  the  two  sums  of 
£3,000  and  £1,000  during  her  life;  then  it  was  provided, 
among  other  things : 

"In  case  she  shall  die  whilst  married,  then,  in  further 
trust,  to  lay  out  and  expend  the  dividends  and  interest  of 
the  said  two  sums,  etc.,  for  the  maintenance,  education 
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and  support  of  all  the  children  of  my  said  daughter  that 
she  may  leave  at  the  time  of  her  death,  in  equal  portions, 
until  they  attain  the  age  of  21  years.  And,  as  they  respec- 
tively attain  such  age,  or  in  case,  at  the  time  of  the  death 
of  my  said  daughter,  they  shall  have  attained  the  said 
age,  then,  in  further  trust,  to  pay  or  transfer  to  such  of 
the  said  children  aa  may  be  followers  of  the  R.  C.  religion, 
etc,  one  equal  share  each  of  the  principal  of  the  said  two 
sums,  etc.,  (the  said  two  sums  to  be  divided  into  as  many 
shares  as  there  may  be  children  then  living),  and  to  pay 
to  such  of  the  said  children  as  may  not  be  professors  of 
the  faith  or  followers  of  the  R.  C.  religion,  the  interest 
or  dividends  to  arise  from  one  share  each  of  the  said  two 
principal  sums  during  their  natural  lives,  respectively; 
and  as  the  children  last-mentioned,  (that  is,  such  as  may 
not  be  professors  of,  etc.),  shall  respectively  die,  then,  in 
trust,  to  pay  the  share  or  shares  of  the  said  two  principal 
sums  from  which  the  interest  or  dividends  may  be  derived, 
that  shall  be  so  paid  to  the  said  children  as  aforesaid 
during  their  natural  lives  respectively  to  and  among  such 
of  their,  his  or  her  brothers  and  sisters  as  may  be  pro- 
fessors of  the  R.  C.  religion,  and  their  offspring,  forever 
in  equal  shares;  and,  in  case  at  the  time  of  the  death  of 
the  said  children,  respectively,  who  shall  not  be  followers 
of  the  R.  C.  religion  as  aforesaid,  he  or  she  shall  leave 
no  brother  or  sister  him  or  her  surviving,  who  shall  be  fol- 
lowers of  the  R.  C.  religion,  then,  upon  further  trust,  to 
pay  the  shares  of  the  said  two  principal  sums,  etc.,  from 
which  the  interest  or  dividends  may  be  derived,  that  shall 
be  so  paid  to  such  children  as  aforesaid  during  their 
natural  lives,  respectively,  unto  and  among  the  children 
of  my  sons,  Michael  Tobin,  Jimior,  and  James  Tobin,  and 
their  offspring  forever  in  equal  shares." 

James  Tobin  died  in  1838.  Mrs.  Sawyer  died  on  the 
3rd  of  December,  1869.  And  she  left  8  children  her  sur- 
viving, none  of  whom  were  of  the  R.  C.  faith.  Four  other 
children  died  in  her  lifetime ;  one  of  them,  James  Blowers 
Sawyer,  who  was  of  the  Roman  Catholic  faith,  died  in 
1858,  and  left  two  daughters  him  sur\'iving,  who  are 
claiming  imder  the  will. 
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Recently  one  of  the  8  children,  William  Tobin  Sawyer, 
who,  with  three  others  of  the  8,  was  bom  in  the  teatators 
lifetime,  departed  this  life,'  and  the  question  is  about  the 
share  of  the  principal,  the  interest  upon  which  was  paid 
to  him.  I  have  to  decide,  first,,  whether  this  provision  of 
the  will  was  void,  as  being  in  conflict  with  the  rule  against 
perpetuities;  second,  whether  the  two  children  of  James 
Blowers  Sawyer  take  any  part  of  it. 

In  my  opinion,  the  rule  against  perpetuities,  in  so  far 
as  this  share  is  concerned,  has  not  been  infringed.  That 
5hare,  with  the  other  seven  shares,  was  ascertained 
exactly  at  the  time  of  the  death  of  Mrs.  Sawyer.  They 
could  not  become  larger  or  smaller  after  that.  In  G-ray 
on  Perpetuities^  p.  389,  it  is  said : 

"When  gifts  are  made  to  several  persons  by  one 
description,  but  the  amount  of  the  gift  to  one  is  not 
effected  by  the  existence  or  non-existence  of  the  other,  then 
the  gifts  are  separable.  *  *  *  And,  again,  although 
the  amount  of  each  legacy  is  dependent  upon  the  number 
of  legatees,  yet,  if  this  number  inust  be  determined  within 
the  required  limits,  the  gifts  are  separable.  Thus,  if  a 
fund  is  given  to  be  divided  into  as  many  shares  as  there 
are  children  of  ^A*  who  survive  'A/  one  share  to  be 
paid  to  each  child  for  life,  and  on  his  death  to  hie  children, 
the  children  of  those  children  of  'A'  who  were  borne  in 
the  testator's  life  will  take  the  share  in  which  their  parent 
had  a  life  interest,  while  the  children  of  such  children  of 
'A'  as  were  not  bom  until  after  the  testator's  death,  will 
take  nothing.'' 

Two  cases  cited,  most  closely  resembling  this,  are 
Cattlin  V.  Brown,  11  Hare  372,  and  Knapping  v.  Tom' 
linson,  34  L.  J.  CL  3. 

William  Tobin  Sawyer  was  a  person  in  being  at  the 
date  of  the  testators  death,  and  his  share  was  ascertained 
in  a  manner  incapable  of  augmentation  or  diminuti<Mi  at 
the  expiration  of  another's  life  in  being,  i.  e.,  Mrs.  Sawyer. 
The  limitation  of  this  share  was  to  him  for  life,    with 
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remainder  to  (a)  either  the  brothers  or  sisters  of  the  R. 
C.  faith,  or  (6),  if  there  were  none,  to  the  children  of 
Michael  and  James  Tobin,  two  persons  in  being  at  the 
date  of  testator's  death.  So  that  this  share  mixst  of 
necessity  vest,  if  at  all,  within  the  legal  limits  prescribed 
by  the  rule.     Gray  on  Alienations,  sec.  370. 

2.  In  my  opinion,  the  two  children  of  James  Blowers 
Sawyer  are  not  entitled  to  participate  in  this  share.  He 
died  before  Mrs.  Sawyer.  At  the  time  of  the  death  of 
William  Tobin  Sawyer,  he  left  no  brother  or  sister  him 
surviving  who  was  of  the  E.  C.  faith.  The  provision  that 
the  gift  was  for  the  brothers  and  sisters  who  were  of  that 
faith,  "and  their  offspring  forever  in  equal  shares," 
means  that  such  brothers  and  sisters  were  to  take  an 
absolute  interest.  "Forever"  is  a  controlling  word,  and 
offspring  is  synonymous  with  issue,  often  a  word  of  limit- 
ation. The  interpretation  provision  for  "offspring"  con- 
tained in  the  codicil  is  applicable  to  other  cases,  not  to 
this.  It  was  probably  introduced  to  indicate  that  where 
the  offspring  did  take,  they  were  to  take  by  right  of  repre- 
sentation, "and  no  more." 

In  my  opinion,  this  share  of  which  I  have  been 
speaking  is  to  be  paid  to  the  children  of  Michael  Tobin, 
Junior,  and  James  Tobin,  the  sons  of  the  testator. 

They  and  the  trustees  will  have  their  costs  out  of  this 
whole  fund. 

I  will  hear  any  other  claimants  for  costs  out  of  the 
fund  when  the  order  is  taken. 
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HaBT    V.    GiFFIN. 


Before  Graham,  E.  J.,  (at  Guysboro). 

PlaintiflT  entered  a  judg-ment  ag-ainst  the  defendant  and  twenty-two 
years  afterwards  broug-ht  an  action  on  the  judgment.  Defendant 
pleaded  the  Statute  of  Limitations.  It  appeared  that  within  the 
twenty  years  an  execution  had  been  issued  on  the  judgment  and  the 
defendant's  land  had  been,  sold  under  the  execution,  and  knocked 
down  to  the  plaintiff  f^r  a  small  sum,  which  sum  was  credited  on  the 
execution. 

Held^  that  this  was  part  payment  witliin  the  meaning  of  the  statute. 

c7.  -4.  Fulton  for  plaintiff. 
McGillivray  for  defendant. 

Decided:  Xovember  1st,  1898.     Graham,  E.  J.: 

This  is  an  action  brought  the  tenth  of  January,  1898, 
on  a  judgment  for  $412.69,  entered  the  24th  of  Novem- 
ber, 1876.  The  defence  is  the  Statute  of  Limitations. 
An  execution  was  issued  the  I7th  of  December,  1877, 
returnable  within  sixty  days.  The  sheriff,  on  the  31st 
day  of  January,  1878,  sold  the  defendant's  land  under 
execution.  It  was  knocked  down  to  the  plaintiff  for  $35, 
and  the  sum  was  credited  on  the  execution. 

The  plaintiff  contends  that  this  was  part  payment 
under  the  statute. 

It  is  not  material  whether  this  case  comes  \mder  the 
twenty-fourth  or  the  twenty-first  section.  Probably  the 
twenty-fourth, — Hunter  v.  Nockolds,  1  MacN.  &  G.  640. 

I  am  of  the  opinion  that  there  was  a  part  payment 
within  the  meaning  of  the  statute.  I  cannot  distinguish 
this  from  the  case  of  Chinnery  v.  Evans,  11  H.  L.  Cas. 
115.  That  was  the  case  of  a  receiver  appointed  by  the 
court,  at  the  instance  of  a  mortgagee,  adversely  under  a 
statute  collecting  rents  and  paying  them  on  account  of 
the  mortgage.  This  is  a  case  of  the  sheriff  selling  land 
and  paying  the  proceeds  on  account  of  the  judgment 
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This  very  case  was  put  to  counsel  in»the  course  of  the 
argument  (page  125),  and  counsel  put  it  as  if  it  was  an 
analogous  case  (page  129).   »  They  contended  as  follows  : 

"Enforced  payment  is  equivalent  for  such  a  purpose 
to  voluntary  payment.  A  brin^  an  action  apjainst  B,  and 
recovers  judpnent.  B  does  not  pay.  A  issues  execution, 
and  the  sheriff  levies  on  B's  goods,  and  pays  the  proceeds 
to  A.  B  is  thereby  discharged.  The  effect  of  thfe  payment 
is  the  same  as  if  B  had  made  it  voluutarily." 

Now,  there  is  nothing  in  the  opinions  bearing  on  that 
contention.  But  Lord  Westbury  said  that  "payment  made 
by  the  receiver  in  pursuance  of  the  order  is  payment  in 
law  by  the  legal  agent  of  the  person  liable  to  pay."  Lord 
Cranworth  spoke  of  the  receiver  as  an  "officer  of  the 
court,"  which  the  sheriff  in  this  country  is.  In  the 
absence  of  any  authority  more  closely  bearing  on  the  point, 
I  follow  the  reasoning  in  that  case. 

I  find  that  there  was  a  record  of  the  judgment  in  this 
case  filed,  and  that  it  has  been  lost 

There  will  be  judgment  for  the  plaintiff  for  the 
amount  of  the  particulars,  with  costs. 


PiCKFORD  ET  AX  V.   ThE  ATLANTIC   TRANSPORTATION  Co. 

Before  Meagher,  J. 

Defendant  company  were  incorporated  in  New  Jersey  and  never  carried 
on  business  in  Nova  Scotia  by  itself  or  any  agent.  Proceedings 
were  taken  by  plaintiffs  at  Halifax  under  O.  46  against  the  defen- 
dants as  absent  or  absconding  debtors  to  recover  for  goods  sup- 
plied in  Halifax.  The  day  before  these  proceedings  were  com- 
menced, an  order  was  made  by  the  Chancery  Court  of  New  Jersey 
against  the  defendant  company  in  a  suit  brought  in  that  court 
against  the  company,  which  order  appointed  receivers  of  the  defen- 
dant company  with  full  power  to  take  possession  of  all  the  property 
of  the  company. 

Held,  that  by  the  proceedings  in  that  Court  of  New  Jersey  all  the  pro- 
perty of  the  company  had  become  vested  in  the  receivers,  and  could 
not  thereafter  be  attached  as  the  property  of  the  company. 

Headnote  in  Frasery,  Morrow,  2  Thomson,  misleading. 

W.  B.  A.  Ritchie,  K.  C,  for  plaintiffs. 
H.  Mclnnes  for  defendants. 
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Decided:  April*  18th,  1899.     Meagher,  J.: 

The  defendants  are  a  body  corporate,  incorporated 
under  the  laws  of  the  State  of  New  Jersey;  its  head  office, 
or  chief  place  of  business,  appears  to  have  been  in  New 
York. 

From  the  affidavits  before  me,  I  should  say  that  it 
never  carried  on  business  by  itself,  or  any  agent,  in  this 
Province.  On  the  3rd  of  January  last  the  plaintiffs  took 
proceedings,  under  Order  46,  against  the  defendants  as 
absent  or  absconding  debtors,  to  recover  for  moneys  and 
goods  supplied  in  Halifax. 

On  the  2nd  of  January  last,  and  before  the  plaintifPs 
suit  was  commenced,  an  order  was  inade  in  a  chancery 
suit  brought  by  the  Chesapeake  &  Ohio  Kyi  Co.  against 
the  defendant  company  in  the  Chancery  Court  of  New 
Jersey,  appointing  Edward  P.  Meany  and  Melville  E. 
Ingalls,  Jr.,  receivers  of  the  defendant  company,  with 
full  power,  amongst  other  things,  to  receive  and  take 
possession  of  all  the  goods,  chattels,  rights  and  credits, 
money,  effects,  etc.,  etc.,  notes  and  property  of  any  kind 
and  every  description,  wheresoever  situate,  belonging  to 
the  said  defendant  company,  and  to  do  and  perform  all  the 
duties  imposed  upon  them  and  required  by  law.  By  a 
further  order  of  said  Chancery  Court,  in  the  same  cause, 
made  on  the  23rd  of  January,  it  w^as  ordered  that  the  said 
receivers  be  continued  and  remain  as  receivers  of  the 
defendant  company,  and  their  appointment  as  such 
receivers  was  thereby  made  absolute. 

The  present  motion  is  to  set  aside  the  writ  of  attach- 
ment, and  the  returns  thereto,  and  the  other  proceedings 
in  this  cause,  on  divers  grounds,  amongst  others,  (1) 
because  the  defendant  is  a  foreign  company,  never  did 
business  here,  and  was  not  subject  to  proceedings  under 
Order  46:  (2)  because  the  company  was  not  an  absent  or 
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absconding  debtor  within  the  meaning  of  that  order;  (3) 
because  at  the  time  the  attachment  was  issued  the  company 
was  being  wound  up  in  bankruptcy  proceedings  in  the 
Court  of  Chancery  in  New  Jersey,  the  home  of  its  incor- 
poration, and,  (4)  because  at  the  time  of  the  attachment 
the  property  attached  herein  had  become  vested  in  the 
receivers  appointed  by  the  last-mentioned  court,  and  whose 
duty  it  was  to  distribute  the  assets  of  the  defendant 
company  pro  rata  amongst  its  creditors,  and,  therefore, 
the  property  seized  under  the  attachment  was  not  the 
property  of  the  defendant  company,  and  was  not  liable 
to  attaehment. 

I  pass  by  a  number  of  grounds  urged  againj&t  the 
validity  of  the  proceedings,  and  shall  refer  to  one  ground 
only,  namely,  the  last  one  mentioned,  which,  to  my  ixiind, 
is  fatal  to  the  validity  of  the  proceedings. 

Mr.  Werts,  a  member  of  the  New  Jersey  Bar,  in  his 
affidavit,  states  that,  "under  the  law  of  New  Jersey  all 
the  property  of  the  defendant  company  became  vested  in 
the  receivers  appointed  by  the  court,  and  they  will,  under 
the  direction  of  the  court,  realize  all  the  assets  of  the 
company  and  pay  its  creditors,  by  an  even  and .  equal  rate 
upon  the  dollar,  and  the  receivers  are  entitled  to  admin- 
ister and  realize  on  all  the  personal  property  of  the 
company,  wherever  it  may  be  situated." 

The  foregoing  statement  has  not  been  controverted, 
although  I  waited  at  least  a  fortnight,  on  the  suggestion 
of  counsel,  that  he  was  enquiring  as  to  the  law  of  New 
Jersey  on  the  point  just  adverted  to,  and  might  be  able 
to  furnish  further  proof  on  that  point.  Not  having  done 
so  up  to  the  present  moment,  I  assume  that  he  cannot 
meet  the  statement  sworn  to  by  Mr.  Werts. 

The  property  in  question,  therefore,  having  become 
vested  in  the  receivers  as  early  as  the  2nd  of  January,  it 
could   not  be  attached  as  the  property  of  the  defendant 
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company  on  the  3rd  of  January.  See  Story's  Conflict  of 
Laws,  8S.  405,  406,  407,  408  and  409 :  Dicey  on  Conflict 
of  Laws,  page  444.  See  also  Fraser  v.  Morrow,  2 
Thomson's  Reports  232,  which  decided,  (though  the 
head  note  incorrectly  states  the  contrary),  that  a  party  in 
Xova  Scotia  cannot  attach  debts  due  to  an  English 
bankrupt  after  a  fiat  of  bankruptcy  was  issued  in  Englani 
Murdoch,  in  his  Epitome,  vol.  c,  page  148,  refernDg  to 
^he  rule  on  this  subject,  and  pointing  out  that  the  Ameri- 
can rule  differed  from  the  English,  said  : 

"The  English  doctrine,  however,  appears  to  be 
different,  and  the  rule  there  is  that  the  proceeding  which 
is  first  in  point  of  time  is  first  in  point  of  right,  and  in  a 
case  appealed  from  the  Supreme  Court  of  Nova  Scotia  a 
few  years  since,  (Hill  v.  GoodaU),  the  King  in  Council 
reversed  the  judgment,  because  it  gave  the  attaching 
creditor  a  priority  over  the  assignees,  who  had  been  pre- 
viously appointed." 

Tbe  property  attached  was  not  the  property  of  the 
defendants,  and,  therefore,  there  was  nothing  upon  which 
to  found  the  jurisdiction  of  the  court  in  this  proceeding. 

The  motion  must  prevail  in  this  and  the  other  causes 
in  which  notice  of  motion  was  given. 

Note. — See  Salter  \,  St,  Laurence  Lumber  Co.,  28  N.  S.  R.  335, 


Digitized  by 


Google 


CULLEN    ET    AL.    V.    McPHER-SON   ET   AL.  241 


CULLEN    ET    AL    V.    McPhERSON    ET    AL. 

Before  Townshend    J. 

Defendants  leased  premises  from  plaintiff  and  put  hot  water  apparatus 
in  the  building.  Before  the  lease  expired  a  dispute  arose  which 
resulted  in  the  defendants  surrendering-  their  lease  and  executing  a 
new  one.  Subsequently  the  defendants  sub-let  the  premises  and 
removed  the  heating  apparatus. 

Heldf  that,  as  the  defendants  had  not  removed  the  heating  apparatus 
when  they  surrendered  the  first  lease,  the  apparatus  became  by 
virtue  of  the  surrender  the  property  of  the  plaintiffs ;  and  the 
defendants  in  accepting  a  new  lease  with  this  apparatus  in  the 
building,  had  thereby  recog^nized  the  plaintiffs*  right  to  it. 

An  aCtipn  for  waste  can  be  maintained  during  the  currency  of  a  lease, 
for  the  purpose  of  determining  whether  the  removal  of  articles 
annexed  to  the  freehold  is  warranted. 

Heating  apparatus  put  in  by  the  tenant  should  be  regarded  as  a  per- 
manent portion  of  the  building  and  not  a  removable  fixture. 

W.  8.  Oray  and  /.  A.  Knight  for  plaintiffs. 
J.  ii.  CTjiiskolm  for  defendants. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided:  May  17th,  1900.     Townshend,  J.: 

The  defendants  are  sued  for  waste  committed  by  them 
while  tenants  of  plaintiffs^  premises,  61  and  63  Gottingen 
street,  and  for  conversion.  The  plaintiff,  Elizabeth 
C^ullen,  is  the  widow  of  the  late  James  Cullen,  owner  in 
fee  of  the  property,  and  the  co-plaimtiffs,  James  R.  M. 
Cullen  and  Leo  Cullen,  were  the  only  children  of  the 
marriage.  James  Cullen  died  in  1887,  the  defendants  at 
tliat  date  being  his  tenants.  The  widow  claimed  the  rents, 
which  were  duly  paid  to  her  until  the  year  1892,  when 
a  new  lease  was  entered  into  by  Elizabeth  Cullen,  of  the 
one  part,  and  defendants  of  the  other,  by  the  terms  of 
which  defendants  were  to  pay  a  rental  of  $300  per  year, 
and  make  improvements  to  the  extent  of  $1,000,  in  con- 
sideration of  which  a  lease  for  ten  years  was  granted.  At 
this  date  no  letters  of  guardianship  to  the  children  had  been 
16 — N.   S.   R.   40. 
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applied  for  or  taken  out,  the  widow  evidently  being  under 
the  impression  that  she  had  the  right  to  grant  the  lease. 
The  defendants  made  improvements,  such  as  are  indicated 
in  the  lease,  to  the  extent  of  $1,000  and  over.  They  also 
put  in  a  hot  water  heating  apparatus,  consisting  of  furnace, 
boiler,  iron  pipes,  radiators  and  cistern,  at  a  cost  of  J670, 
in  the  fall  of  1892.  On  the  19th  of  March,  1895,  Captain 
Alfred  Manley,  a  relative,  took  out  letters  of  guardian- 
ship to  the  children,  and  immediately  thereafter  caused 
the  defendants  to  be  notified  that  their  lease  was  invalid 
from  want  of  authority  on  Elizabeth  CuUen's  part  to  grant 
it.  The  defendants  consulted  their  solicitor,  Mr.  Borden, 
and  as  a  result  threat(^ned  ilrs.  Cullen  with  an  action  for 
damages  for  broach  of  implied  covenant  of  title  to  lease 
the  premises.  Manley,  as  guardian,  was  willing  defend- 
ants should  remain  tenants,  but  demanded  more  rent,  with 
other  changes.  Negotiations  between  the  parties  were 
carried  on  for  some  months,  when,  finally,  an  arrange- 
ment was  come  to  by  w^hich  defendants  accepted  a  new 
lease  T/3,  dated  1st  of  May,  1895,  increasing  the  rental 
to  $350  per  annum,  with  some  other  changes  not  here 
important.  The  plaintiffs  contend  that  it  was  part  of  the 
consideration  that  the  granting  of  the  new  lease  was 
accepted  by  defendants  as  accord  and  satisfaction  for  any 
breach  of  covenant  and  damage  suffered  by  defendants 
by  reason  of  her  want  of  title  to  lease  in  1892.  Manley 
resigned  as  guardian  in  January,  1896,  and  Elizabedi 
Cullen  was  appointed  guardian  in  his  place.  In  the 
summer  of  1896  defendant  eub-let  the  premises  to 
Jioutelier  at  a  much  higher  rent,  and  before,  or  shortly 
after,  Boutelier  took  possession,  defendants  removed  the 
hot  water  heating  apparatus  from  the  building  and  it  is 
for  this  act  this  action  has  chiefly  been  brought.  There 
are  other  damages  claimed  by  plaintiffs  for  certain 
charges,  removals,  and  alterations  in  the  premises,  such  as 
holes  cut  in  the  floors,  cutting  a  door,  and  removing  an 
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old  porch,  and  steps.    I  may  as  well  say  now,  in  regard  to 
these  minor  items,  I  am  of  opinion  plaintiffs  claiim  has 
not  been  established.    The  holes  in  the  flooring  and  injury 
in  the  removal  were  completely  repaired,  and  as  to  the 
others,  I  regard  them  rather  as  improvements  in  the  build- 
ing than  otherwise,  and,  at  any  rate,  of  too  trivial  a  char- 
acter to  entitle  plaintiffs  to  recover  for  them.     Moreover, 
the  lease  not  yet  having  expired,  it  may  be  that,  even  iu 
this  respect,  if  necessary,  defendants,  before  the  termina- 
tion of  the  lease,  may  restore  them.    The  defendants  claim 
the  right  to  remove  the  hot  water  heating  apparatus  as 
pemovable- fixtures,  if  not  as  chattels  in  no  way  affixed  to 
the  freehold,  but  as  merely  temporary,  put  in  for  their  own 
conyenience  and  comfort. 

The  plaintiffs  claim  then,  in  four  respects : 

(1)  That  before  signing  the  lease  of  1892,  there  was  an 
express  agreement  between  her  and  defendants  to  put  in 
this  hot  water  heating  apparatus,  and  that,  although  not  put 
in  the  written  lease,  she  only  executed  it  on  that  express 
condition.  She  is  unsupported  in  this  by  any  corroborating 
testimony.  The  defendant  in  his  evidence  emphatically 
denies  any  such  agreement,  or  that  the  subject  was  ever 
mentioned  between  them.  It  is  not  necessary  for  me  to 
decide  to  whom  credit  it  to  be  given,  as,  on  such  an  issue, 
the  burden  of  proof  is  on  the  plaintiff,  and  especially  in 
such  a  case  as  this,  where  collateral  oral  agreement  is 
set  up,  which,  according  to  all  authorities,  must  be  very 
clearly  made  out  The  plaintiff,  therefore,  fails  in  sup- 
porting her  claim  on  this  ground. 

(2)  That  the  apparatus  is  embraced  within  the  mean- 
ing of  the  word  "improvements"  used  in  the  lease.  I 
decide  that  it  will  not  come  within  the  meaning  of  that 
word  as  used  in  this  lease.  The  lease  indicates  the  class 
of  improvements  which  were  intended,  of  a  totally  differ- 
ent character. 
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(3)  That  the  hot  water  apparatus  was  annexed  to  the 
freehold,  and  became  part  and  parcel  of  the  building,  and 
could  not  be  taken  away  by  the  tenant  as  removable 
fixtures.  It  is  no  8mall  difficulty  in  coming  to  a  satis- 
factory conclusion  on  this  point.  The  cases  on  the  subject 
as  to  what  fixtures  shall  be  removable,  and  what  not, 
between  landlord  and  tenant,  are  very  nimierous,  and  it 
is  almost  impossible  to  discover  any  well-defined  rule  for 
guidance.  My  own  impression  would  be  that  such  an 
apparatus  should  be  regarded  as  a  permanent  fixture  of 
the  building  as  much  as  a  fireplace,  or  grate  built  into  a 
chimney.  That  they  cannot  be  treated  as  a  thing  put  in 
for  a  temporary  purpose,  but  as  a  part  and  paicel  of  the 
structure,  and  ought  not  to  be  considered  removable.  On 
the  other  hand,  I  must  admit  there  are  many  decisions  in 
regard  to  apparatus  of  a  like  character  in  which  it  has 
been  held  otherwise.  It  is  impossible,  within  reasonable 
limits,  to  discuss  the  principles  on  which  the  various  cases 
have  been  decided,  with  a  view  to  applying  them  here.  It 
is  not  necessary,  as  I  shall  place  my  judgment  in  favor  of 
plaintiff,  on  the  last  ground,  viz.: 

(4  )  That  the  defendants,  when  they  surrendered  the 
1892  lease  in  1895,  had  not  then  removed  them,  that  the 
apparatus  was  then  in  the  building,  and  became,  by  virtue 
of  the  surrender,  the  property  of  the  plaintiffs,  and  in 
accepting  a  new  lease  with  this  apparatus  in,  they  thereby 
recognized  the  plaintiffs'  right  to  whatever  fixtures  were 
in  it 

It  will  be  found  that  there  is  good  authority  for  this 
position.  Vide  7  Ch.  D.  130,  10  Oh.  D.  100.  It 
was  contended  that  plaintiffs  could  not  maintain  this 
action  during  the  currency  of  the  lease,  but  this  is  not  so. 
Of  course,  the  action  would  not  be  maintainable  on  the 
covenant,  for  the  time  has  not  come  when  any  breach  could 
occur.  In  Amos  &  Ferrard's  Work  on  Fixtures,  p.  355, 
they  say: 
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"An  action  for  waste  may,  therefore,  bo  resorted  to  in 
many  instances  for  the  purpose  of  determining  whether 
the  removal  of  articles  annexed  to  the  freehold  is  war- 
ranted. It  is  the  appropriate  remedy  in  snch  cases  for 
the  reversioner  againSt  a  tenant  in  possession,  whether  for 
life,  or  for  years.  The  proceeding  is  founded  on  the 
injury  occasioned  to  the  plaintiffs'  reversion  by  the 
wron^ul  act  of  the  party  in  immediate  possession  of  the 
land." 

From  this  it  seems  clear  that  the  present  action  is 
maintainable,  and  I  find,  as  a  fact,  that  the  removal  of 
the  hot  water  heating  apparatus  was  unwarrantable,  and 
waste  committed  on  plaintiffs^  premises  for  which  defend- 
ants are  accountable  in  damages.  I  assess  these  damages 
at  the  sum  of  $500. 

If  the  action  for  waste  should  be  for  any  reason  held 
not  to  be  maintainable,  on  appeal  from  my  decision,  I 
still  hold  that  defendants  are  liable  for  conversion.  When- 
ever the  apparatus  was  separated  from  the  building,  it 
became  plaintiffs'  property,  for  which  action  is  maintain- 
able, but,  as  I  understand  the  authorities,  the  damages  are 
the  proved  value  of  the  thing  separated,  regarded  as  a 
chattel.  It  is  proved  that  defendants  w^ere  allowed  for  it 
$217,  credited  to  them  by  the  manufacturers  on  a  new 
one  placed  in  defendants'  own  shop.  I  have  no  other  evi- 
dence to  guide  me  in  fixing  the  value,  and,  therefore,  fix 
the  same  at  that  figure,  in  case  it  is  held  the  larger  sum 
for  waste  cannot  be  recovered. 

The  defendants  also  counter-claim  for  damages  against 
Elizabeth  Cullen  for  breach  of  implied  covenant  of  title. 
As  already  pointed  out,  Elizabeth  Cullen's  answer  is,  that 
it  was  part  of  the  terms  and  consideration  of  granting  the 
new  lease  in  1895,  in  which  she  joined,  that  it  sliould  be 
taken  and  accepted  by  defendants  in  accord  and  satis- 
faction for  the  alleged  breach  of  covenant.  After  duly 
considering  the  evidence,  I  am  of  opinion  that  such  was 
the  case.     Defendant  McPherson  was  not    present    when 
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the  final  arrangement  was  made,  but  left  it  in  the  hands 
of  his  solicitor,  Mr.  Borden.  Both  plaintiff  and  Captain 
Manley  8\vear  that  this  was  one  of  the  chief  reasons  for 
granting  the  new  lease  at  such  a  small  increase  in  the  rent. 
Although  nearly  five  years  have  passed,  no  such  action 
has  been  brought,  and,  looking  at  all  surrounding  circiun- 
stanoes,  I  am  convinced  that  such  a  settlement  of  the  diiR- 
culties  was  the  most  probable,  especially  from  the  fact 
that  Mr.  Borden,  who  made  the  arrangement,  was  not 
called.  If  it  was  not  so,  one  can  hardly  doubt,  he  could 
have  made  that  clear. 

The  defendants'  counter-claim  is,  therefore,  dismissed, 
with  costs,  and  plaintiffs  will  have  judgment  for  $500, 
with  costs. 


McKenzie  v.   McKenzie. 

Before  Townshend,  J. 

In  an  action  by  plaintifT  claiming  a  resulting  trust  in  his  favor,  a  con- 
veyance of  certain  property  to  him  and  an  account  df  the  rents  and 
profits,  a  decree  for  the  conveyance  of  the  property  was  granted, 
and  the  accounts  were  subsequently  taken  by  a  referee,  who  in  bis 
report  made  annual  rests  and  charged  the  defendant  interest  thereon. 

Held,  that  although  interest  had  not  been  allowed  in  the  judgment  or 
decree,  and  had  not  been  asked  for  in  the  statement  of  claim,  the 
court  subsequently  was  not  prevented  from  allowing  interest  and 
directing  rests  to  be  made. 

If  a  trustee  is  guilty  of  unreasonable  delay  in  investing  the  fund  or  in 
transferring  it,  he  will  be  answerable  to  the  cestui  que  trust  for 
interest  during  the  period  of  his  laches. 

A.  Silver  for  plaintiff. 
A.  WliHman  for  defendant. 
Di':cidkd:  May  25th,   1897.     Townshend,  J.: 

In  accordance  widi  the  decision  of  the  Supreme  Court, 
I  made  a  decree  for  the  conveyance  of  the  property  in 
question  to  tlie  plaintiff,  and  directed  an  account  to  be 
taken  of  the  mesne  profits  and  rents  in  the  usual  way, 
appointing  James  A.  MacDonald,   Esq.,  barrister,  referee 
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for  that  i)iirposei  and  further  directions  were  reserved. 
The  referei?  has  made  a  report,  in  which  he  finds  due  to 
the  plaintiff  $1,301.94.  On  motion  for  confirmation,  Mr. 
Uliitman,  on  behalf  of  tiie  defendant,  excepts  to  several 
items  making  up  this  balance,  which  I  will  deal  with  in 
the  order  taken. 

The  referee  has  made  annual  rests,  and  charged  the 
defendant  interest  thereon  at  the  rj^te  of  six  per  cent  To 
this  objection  is  taken, — 

(1)  Because,  neither  in  the  judgment  of  the  court 
nor  in  the  decree  thereon,  has  it  been  allowed. 

(2)  The  statement  of  claim  does  not  ask  for  interest. 

(3)  The  great  delay  by  plaintiff  in  commencing  the 
proceedings. 

(4)  That  notice  was  not  served  on  him  in  taking  the 
accounts  that  rests  and  interest  were  claimed. 

(5)  That  interest  is  never  allowed  on  rents  and 
profits.  • 

First.  As  to  the  interest  and  rests  not  being  referred 
to  in  the  judgment  and  decree,  it  is  only  necessary  to 
point  out  that  the  subject  was  not  before  tlie  court,  and,  as 
I  understand,  is  to  be  dealt  with  on  further  consideration 
when  tlie  accounts  are  taken.  It  might  have  been,  and 
probably  should  have  been,  in  the  directions  as  to  taking 
the  accounts,  and  not  being  specially  mentioned,  the 
referee  might  have  applied  to  mo  for  directions.  This 
omission  does  not  prevent  mo  dealing  with  the  propriety 
of  allowing  interest  on  this  motion. 

Secondly.  ^Vhile  it  properly  should  have  been  claimed 
in  the  Statement  of  Claim,  it  is  quite  clear  that  even  the 
omission  to  do  so  does  not  in  a  proper  case  prevent  the 
court  from  allowing  interest,  and  directing  rests  to  be 
made.  Reference,  to.  Daniels,  Ch.  Prac,  p.  1164,  gives 
the  practice  in  this  respect  and  cases  in  support. 
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Thirdly.  I  do  not  think  the  delay  under  the  circnin- 
stanoes  of  this  case  forms  any  objection  to  petting  interest. 
The  defendant's  whole  conduct  must  be  taken  into  con- 
sideration in  dealing  with  the  trust  property. 

Fourth.  Afl  to  the  want  of  notice,  that  was  a  mere 
question  of  procedure  before  the  referee,  which,  if  neces- 
sary, would  require  him  to  adjourn  to  prevent  any  suq^rise 
or  injustice,  but  does  not  affect  the  rights  of  the  i)laintiff, 
and  I  do  not  understand  there  is  any  complaint  of  want 
of  opportunity  to  make  out  his  account. 

Fifth.  There  are  two  reasons  for  charging  the 
defendant  with  interest  in  this  case,  (1)  his  gross  breach 
of  trust  in  withholding  the  property  in  question  from  the 
plaintiff,  the  rightful  owner,  and  pocketing  the  rents  and 
profits,  not  using  them,  as  he  was  bound  to  do,  in  paying 
off  the  first  mortgage;  (2)  that,  in  not  so  appropriating 
them,  I  must  conclude  he  used  them  for  his  own  purposes. 
On  either  ground  he  should  pay  interest.  Lewin,  page 
338,  says: 

*^It  may  be  stated  as  a  general  rule  that,  if  a  trustee 
be  guilty  of  unreasonable  delay  in  investing  the  fund,  or 
transferring  it  to  the  hand  destined  to  receive  it,  he  will 
be  answerable  to  the  cestui  que  trust  for  interest  during 
the  period  of  his  laches,  and  a  trustee  has  been  decree^d 
to  pay  interest,  even  where  it  was  not  prayed  by  the  bill,'* 

And  at  page  341 : 

"The  dicta  and  decisions  undoubtedly  seem  to  estab- 
lish, in  accordance  with  the  view  just  quoted,  that  an 
executor  will  be  charged  with  interest  at  5  per  oent^  when 
he  is  guilty,  not  merely  of  negligence,  but  of  actual  cor- 
ruption or  misfeasance  amounting  to  a  wilful  breach  of 
trust." 

On  the  question  of  compounding  the  interest  the 
authorities  are  not  so  clear,  in  factj  are  variable.  That 
being  so,  I  disallow  it,  and  direct  the  report  to  be  referr^<i 
back,  in  order  that  the  defendant  may  be  charged  simple 
interest  only.    Obeying,  as   I  must,  the  decision  of  the 
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Supreme  Court,  that  this  plaintiflF  is  entitled  to  recover, 
from  which  decision  I  respectfully  dissent,  (having 
myself,  as  the  trial  judge,  as  distinctly  as  I  know*  how  to 
express  it,  found  that  he  conveyed  away  his  property  for 
the  express  purpose  of  defeating  his  creditors),  1  must 
have  regard  to  their  reason  for  coming  to  such  a  conclu- 
sion, and  it  could  only  be  on  the  ground  that  defendant 
was  guilty  of  a  gross  breach  of  trust,  and  in  taking  the 
accounts,  I  must  treat  defendant  on  that  basis. 

The  disallowance  by  the  referee  of  a  number  of  items 
without  vouchers  is  complained  of,  because,  it  is  contended, 
when  below  $10,  his  oath  should  be  accepted,  ^o  doubt 
it  was  open  to  the  referee  to  have  done  so,  but  he  must  be 
satisfied  of  their  genuineness.  In  this  case  he  states  in  his 
report  that  the  defendant's  evidence  in  this  regard  was 
very  unsatisfactory.  Nothing  has  been  brought  before  me 
on  which  I  would  for  a  moment  be  justified  in  interfering 
on  such  questions.  I  may  say,  however,  if  the  referee  has 
disallowed  any  charges  on  the  ground  taken  by  Mr.  Silver, 
that  the  defendant  should  not  be  allowed  for  any  work 
done  on  the  property  by  the  defendant  or  his  workmen,  he 
was  wrong,  and,  if  so  requested,  I  will  require  a  re}X)rt 
from  the  referee  as  to  any  and  ^vhat  items  were  disal- 
lowed for  that  reason,  and  if  in  other  respects  proved, 
defendant  must  be  allowed  them. 

I  think  the*  referee  properly  struck  out  the  charge  of 
$10  paid  Messrs.  MacCoy,  Pearson  &  Forbes,  as  that  was 
simply  advice  for  his  own  benefit,  and  not  the  trust 
property. 

On  the  question  of  commission,  I  have  some  doubt. 
As,  however,  he  did  perform  the  duties  of  the  trust  in 
collecting  the  rents,  attending  to  the  leasing  of  the  premises 
and  seeing  that  the  property  w-as  kept  in  proper  repair,  I 
think  the  report  must  also  be  amended  in  this  res^^ct,  and 
a  commission  on  the  rents  collected  of  five  per  cent,  should 
be  credited  to  him,  but  not  on  his  expenditure. 
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Mr.  Silver  also  asked  that  the  report  be  amended  by 
charging  the  defendant  with  such  loss  as  was  occasioned 
by  the  defendant  paying  off  the  Building  Society's 
mortgage  and  re-mortgaging  the  property,  and  that  the 
account  should  have  been  taken  on  the  basis  of  the  rents 
having  teen  paid  into  the  Building  Society  as  collected, 
thus  paying  off  the  mortgage.  I  am  not,  however,  disposed 
to  interfere  wath  the  mode  adopted  by  the  referee,  except 
as  already  indicated,  especially  as  he  will  be  charged  with 
interest  on  the  amounts  collected. 

The  report  will,  therefore,  stand  confirmed  as  to  all 
other  matters,  than  the&e  specially  indicated,  an  I  as  to 
these  it  will  be  referred  back  to  the  referee  to  make  the 
necessary  changes. 

Further  directions  reserved. 


Tanner  v.   Hiseler. 

Before  Townshend,  J. 

PlaintifT  o^^ned  the  eastern  half  ofa  double  house,  and  defendant  owned 
the  other  half,  which  was  situate  higher  up  the  hill  than  plaintiff's* 
From  the  sink  in  defendant's  house  a  drain  was  used,  whii.*h  came 
through  the  partition  wall,  under  the  floor  in  the  basement  of  plaintiffs 
house  and  connected  with  the  sewer  in  the  street.  PlaintifTs  sink 
connected  with  the  same  drain.  There  was  no  other  connection 
between  the  sewer  and  the  two  houses- 

Bolh  parties  derived  their  title  from  G.  who  had  devised  one  house  to 
each  of  two  neices. 

Defendant  claimed  a  right  of  drainage  over  plainttfTs  property,  as  an 
implied  grant  when  the  severance  of  ownership  took  place, 

Heldy  that  although  it  was  a  continuous  easement,  it  was  not  an  **  ap> 
parent "  and  necessary  easement  to  the  enjoyment  of  defendant's 
house. 

Harnngfouj  K.  C,  and  Chishohn  for  plaintiff. 

Thomas  Notiing  for  defendant. 

Decided:   April  28th,   1808.     Townshend,  J.: 

The  plaintiff  and  defendant  are,  respectively,  owners 
of  a  double  house,  Nos.  34  and   36  Gerrish  street.     This 
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street  is  on  a  hill  descending  towards  the  harbour,  and 
defendants'  house  is  adjoining  and  higher  up  the  hill  than 
plaintiff's.  From  the  sink  in  defendant's,  house  a  drain 
exists,  and  is  used,  which  conies  through  the  partition 
wall,  runs  under  the  floor  in  the  basement  of  phintiffs 
house  and  connects  with  the  sewer  in  the  street  Plain- 
tiff's sink  connects  with  the  same  drain.  There  is  no 
other  connection  between  the  sewer  and  the  two  houses. 
'This  action  has  been  commenced  by  reason  of  the  offensive 
smells  arising  from  the  user  of  this  drain  by  defendant 
and  his  tenants,  injurious  to  health  and  damaging  to  plain- 
tiff's property.  It  is  proved  that  very  offensive  odours 
do  come  from  it,  that  the  liquid  discharged  through  it  is 
of  a  thick,  muddy  character,  such  as  usually  comes  from 
an  ordinary  sink,  and  that  the  same  comes  into  plaintiff's 
tenement  from  the  defendant's  house.  It  is  also  proved 
that  this  offensive  liquid  did,  and  does,  escape  from  the 
drain  in  plaintiff's  basement,  and  is  so  bad  as  to  render 
parts  of  the  house  unfit  for  habitation.  It  is  not  disputed 
that  plaintiff  notified  defendant  to  remove  the  drain  alto- 
gether, which  defendant  refused  to  do,  claiming  the  right 
to  use  it,  but  that,  shortly  after  notice,  he  offered  to  enter 
and  repair  the  drain,  which  plaintiff  refused  to  allow  him 
to  do. 

Both  parties  derive  their  titles  from  Frances  Gallagher, 
who  was  the  owner  of  the  houses  in  1855.  By  her  will, 
admitted  to  probate  in  1855,  she  devised  to  hor  niece, 
Frances  Elizabeth  Brehm,  the  house  now  owned  by  plain- 
tiff, and  to  her  other  niece,  Sophia  L.  Brehm,  defendant's 
house.  It  is  proved  that  in  1855,  and  long  previously 
thereto,  there  was  a  drain  in  the  same  place,  which  Avas 
then  open,  and  had  been  cut  out  of  the  rock ;  that  subsci- 
quently,  in  1868,  by  mutual  arrangement  of  the  thou 
OTmers  of  both  houses,  a  crock  drain  was  laid  in  the  rock 
80  cut  out,  which  continued  until  removed  by  the  plaintiff 
shortly  before  the  commencement  of  this  action,  but  there 
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was  no  exadence  of  any  agreement  to  use  it  for  any  othei 
purpose.  With  this  change,  I  find  the  drain  continued  in 
the  same  place  from,  at  least,  the  year  1855.  With  respect 
to  its  usage,  I  find  that  at  first  it  was  used  to  take  the  drip 
and  waste  water  from  a  pump  in  the  defendant's  hasement. 
It  is  claimed  by  plaintiff  that,  if  defendant  has  any  right 
at  all,  it  is  limited  to  the  discharge  of  clean,  pure  water, 
whidi  would  not  occasion  any  disagreeable  smell.  The 
exact  time  at  which  the  owners  or  tenants  of  defendant's 
house  began  to  use  it  as  a  aink  drain  is  not  perfectly  clear. 
Sophia  Parker,  formerly  Sophia  Elizabeth  BrAm, 
defendant's  devisee,  says: 

"In  1858  the  sink  was  put  in  the  cellar  of  defendant's 
house,  and  the  water  went  into  this  drain  and  out  into  the 
street  under  plaintiff's  house,  and  it  remained  in  that  con- 
dition until  I  was  married,  in  1863,  and  further,  until 
18()8,   when  Peters  bought  the  plaintiff's  side." 

On  cross-examination  she  says,  speaking  of  the  drain: 

"It  was  used  for  notching  else  but  to  take  waste  water 
from  the  pump  *  *  *  greasy,  dirty,  foul  water  was 
put  into  slop  kettles,  carried  out  of  the  house,  and  thrown 
into  the  ashpit, — ^no  foul  or  smelling  water  put  into  the 
sink  that  I  know  of.  The  drain  at  the  time  Peters  bought 
was  used  for  water  from  the  tap,  and  clear  water  not  foul. 
I  never  heard  of  it  being  foul." 

It  is  clear  from  this  evidence,  which  is  not  contradicted, 
that  down  to  1868  the  only  use  of  this  drain  was  for  clear, 
pure  water.  David  Baker,  who  occupied  defendant's  house, 
and  left  it  in  1873,  says : — "The  foul  water  and  slops  were 
not,  to  my  knowledge,  poured  into  it," — itms  confirraino: 
Mrs.  Parker's  statements  down  to  1873.  It  could  not,  then, 
have  been  used  for  foul  or  sink  water  prior  to  1873.  The 
only  other  witness  on  this  point  is  Mary  Orichia,  whose 
husband  owned  plaintiff's  house.  They  occupied  it  from 
1884  till  April,  1891,  and  during  that  time  suffered  from 
this  foul  smell  coming  from  the  drain.  From  all  the  evi- 
dence, I  come  to  the  conclusion  that  defendant  has  failed 
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to  establish  any  right  to  use  the  drain  in  question  for  the 
discharge  of  foul  or  sink  water,  or,  indeed,  for  anything 
except  clean  water.  As  defendant  has  set  up  this  right 
of  easement,  it  was  incumbent  on  him  to  make  it  out 
clearly  and  conclusively. 

The  right  of  drainage  asserted  over  plaintiffs  property 
is  claimed  in  two  ways,  (1)  as  an  implied  grant  under  the 
will  when  the  severance  of  ownership  took  place,  (2)  by 
prescription  for  40  years,  or,  at  least,  for  20  years.  The 
case  of  Pyer  v.  Carter,  1  H.  &  N.  916,  resembles  this  very 
closely,  and  if  I  could  r^ard  that  decision  in  all  its  parts 
as  sound  law  I  should  have  no  difficulty  here.  But,  as 
well-known,  its  authority  in  many  respects  has  been  ques- 
tioned and  overruled.  The  course  of  later  decisions  has 
been  such  as  to  leave  the  subject  now  under  discussion  in 
much  obscurity.     Gale,  at  p.  98,  says: 

"Since  the  decision  of  Watts  v.  Kelson,  the  principle 
of  the  implied  grant  of  continuous  and  apparent  ease- 
ments in  a  case  where  the  quasi  dominant  tenement  is 
first  conveyed  away  has  been  treated  as  settled  law,  L.  It 
1  Q.  B.  156." 

And  at  page  100  he  says : 

"In  the  next  place,  it  has  been  decided  that  the  general 
rule  holds  good,  even  when  the  quasi  dominant  and  quasi 
servient  tenements  aire  sold  at  one  and  the  same  time." 

In  Phillips  V.  Low  (1892),  1  Ch.  47,  it  was  held  that 
a  devise  by  will  to  two  different  persons  of  the  dominant 
and  servient  tenements  had  the  same  effect  as  contempo- 
raneous grants  by  deed. 

This  is  a  continuous  easement,  but  is  it  an  "apparent" 
and  necessary  easement  to  the  enjoyment  of  defendant's 
house?  Theeiger,  L.  J.,  in  Wheeldon  v.  Burrows,  12  Ch. 
D.  49,  says : 

"We  have  had  a  considerable  number  of  cases  cited  to 
us,  and  out  of  these  I  think  that  two  propositions  may  be 
stated  as  what  I  call  the  general  rules  governing  cases  of 
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this  kind.  The  first  of  these  rules  is,  that  on  the  grant  by 
the  owner  of  a  tenement  of  part  of  that  tenement,  as  it 
is  then  used  and  enjoyed,  there  will  pass  to  the  grantee  all 
those  continuous  and  apparent  easements,  (by  which,  of 
course,  I  mean  qiuisi  easement),  or,  in  other  words,  all 
those  easements  which  are  necessary  to  the  reasonable 
enjoyment  of  the  property  granted,  and  which  have  been 
and  are  at  the  time  of  the  grant,  used  by  the  owners  of  the 
entirety  for  the  benefit  of  the  part  granted.  The  second 
proposition  is  that,  if  the  grantor  intends  to  reserve  any 
right  over  the  tenement  granted,  it  is  his  duty  to  resen^e 
it  expressly  in  the  grant." 

On  this  question  Mr.  Ritchie,  for  defendant,  contends 
that  in  inquiring  whether  it  was  apparent  or  not,  we  must 
look  to  the  time  of  severance,  and  that  it  must  have  been 
known  then  to  the  devisees.  No  evidence  has  been  adduced 
as  to  the  knowledge  of  the  devisee  of  plaintiff  s  house,  or 
those  claiming  under  her,  until  Peters  put  in  the  crock 
drain  in  1868,  and  it  would,  therefore,  be  a  mere  matter 
of  inference,  whicb  I  do  not  see  I  am  warranted  in  making, 
that  she  did  know  it  I  do  not  think  it  can  be  regarded  as 
absolutely  necessary  to  defendant's  enjoyment,  as  it 'is 
quite  practicable  for  him  to  make  a  drain  to  the  sewer  from 
his  own  house.  I  do  not  so  decide  without  doubt,  but, 
looking  at  the  whole  circumstances,  I  think  this  drain 
cannot  be  regarded  as  apparent  and  necessary. 

On  the  second  ground  set  up  by  defendant,  I  think  he 
has  succeeded  in  showing  uninterrupted  user  of  this  drain 
for  clean  water  from  1855  until  the  time  of  its  removal 
by  the  plaintiff,  and  has  established  his  right  to  use  and 
enjoy  it  for  that  purpose.  It  was  urged  that,  when  Peters 
vas  allowed  to  put  in  the  crock  drain,  the  original  drain 
;ut  out  of  the  rock  was  abandoned,  and  the  whole  char- 
icter  changed  from  1868.  I  do  not  so  regard  that  trans- 
iction.  It  was  merely  an  improvement  of  an  existing 
Irain,  and  in  no  other  way  changing  the  existing  right 

The  defendant  counter-claims  for  damage  for  the  act 
)f  plaintiff  in  tearing  up  and  removing   the    crocks.     I 
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think  defendant  must  fail,  as  it  is  proved  the  crocks  were 
nearly  all  broken  and  displaced,  and  no  repairs  put  upon 
them  would  make  the  drain  tight,  owing  to  wrong  costruc- 
;tion.  The  plaintiff  was  justified  in  removing  these  crocks, 
as  useless  to  carry  off  the  water  and  the  cause  of  the 
oifensive  smell.  It  is  not  proved  that  the  defendant  offered 
or  intended  to  put  in  an  entirely  new  crock  or  iron  drain, 
and,  moreover,  the  only  claim  defendant  did  make  was  to 
put  in  a  drain  to  carrv  off  such  foul  water  as  caused  the 
smell. 

I  have  no  facts  to  guide  me  on  the  amount  of  damages 
to  be  allowed  to  plaintiff  for  defendant's  neglect  in  repair- 
ing the  drain,  and  his  further  action  in  directing  his 
tenant  to  pour  all  kinds  of  slops  and  foul  water  into  the 
sink,  and  thus  send  it  into  the  drain.  I  have,  however, 
to  consider  that  it  is  not  shown  defendant  was  aware  of 
the  condition  of  the  drain  until  the  month  of  November 
or  December,  1896,  and  that  he  had  no  reason  to  know 
before  that  time  that  he  had  no  right  to  use  it  for  any 
other  purpose  than  clean  water. 

Moreover,  plaintiff  has  contended  for  rights  which  the 
evidence  does  not  sustain, — that  is  to  say,  that  defendant 
has  no  right  to  have  a  drain  there  at  all.  In  this,  as  I 
have  shown,  he  was  wrong,  as  well  as  the  defendant,  in 
contending  for  a  greater  right  than  he  possessed.  I,  there- 
fore, award  the  plaintiff  twenty  dollars  damages  in  respect 
to  defendant  8  illegal  use  of  the  drain  and  for  non-repair 
after  notice.  The  plaintiff  is  also  entitled  to  an  injunction 
restraining  defendant  or  his  tenant  from  using  the  drain 
for  other  purposes  than  those  I  have  mentioned,  but  on 
condition  that  without  further  objecHon  the  defendant  and 
his  workmen  be  allowed  to  enter  and  reconstruct  the  drain 
if  he  ?o  desires.  Costs  are  reserved  for  furth:^r  considera- 
tion. 
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Before  Graham,  £.  J. 

Where  a  purchaser,  when  he  acquires  the  estate,  has  notice  of  a  breach 
of  trust,  he  becomes  a  trustee  and  liable,  and  must  account  in  the 
same  manner  as  the  person  from  whom  he  purchased. 

W.  B.  A,  Ritchie,  Q.  C,  for  plaintiff. 
T,  Noiiing  for  defendant. 

Decided:  May  23rd,  1900.     Qbaham,  E.  J.    : 

Anthony  J.  Croeby,  carrying  on  business  in  shops  at 
Halifax  and  Waverley,  made,  on  the  19th  of  February, 
1895,  an  assignment  to  St.  Clair  Ruggles  for  creditors. 
The  trusts,  (among  oliiers),  were  to  pay  the  proceeds  to 
creditors  executing  the  instrument  within  sixty  days,  and 
the  balance  to  thbfie  not  executing, it.  With  the  exception 
of  one,  no  creditors  executed  it,  and  there  was  a  surplus  for 
the  creditors,  including  the  plaintiff. 

On  the  25th  of  March,  1895,  a  composition  deed  was 
made  between  the  creditors,  (except  two,  of  whom  the 
plaintiff  was  one)^  and  Crosby,  by  which  they  agreed  to 
accept  a  composition  of  thirty  cents  on  the  dollar,  the  last 
of  two  instalments  in  one  year  from  the  date  of  the  instru- 
ment. 

On  the  first  of  May,  1895,  Crosby  obtained  the  endorse- 
ment of  Arthur  W.  Drysdale  upon  four  notes  for  $500 
each,  and  upon  these,  two  thousand  dollars  was  raised  to 
pay  in  part  the  composition.  To  secure  Drysdale  for 
these  endorsements  and  to  pay  a  debt  due  to  J.  Tobin  & 
Co.  from  the  estate,  in  carrying  on  the  business,  the 
trustee  conveyed  to  Drysdale  the  trust  estate.  Part  of 
the  proceeds  had  already  been  used  in  paying  the  compo- 
sition. The  mortgage  instrument  was  payable  at  the 
maturity  of  the  notes,  the  last  of  which  was  payable  in 
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three  years.    Later,  Drysdale  endorsed  two  notes  for  $250 
each,  to  pay  the  composition. 

Mr.  Drysdale  took  over  the  business  at  Waverley,  under 
the  mortgage,  and  sold  it  to  B.  C.  Wilson,  Esq.  Drysdale 
knew  of  the  trusts  and  the  execution  of  the  composition 
deed  by  a  part  only  of  the  creditors,  aj3  appears  by  the 
recitals  in  the  mortgage  to  him,  and  his  notice  to  creditors, 
Exhibit  D,  and  that  the  money  was  to  be  used  in  payment 
of  the  composition.  He  clearly  had  notice  when  he 
acquired  this  estate,  of  the  breach  of  trust.  It  clearly  was 
a  breach  of  trust.  The  clauses  enabling  the  business  to 
be  carried  on  or  sold  did  not  enable  this  long  mortgage  to 
be  placed  upon  it,  and  the  proceeds  to  be  applied  tp  some 
creditors  only  of  those  entitled.  In  Perry  on  Trusts, 
B.  828,  it  is  said : 

"The  purchaser  imder  such  circumstances,  becoming 
a  trustee  and  liable  in  the  same  manner  as  the  person  from 
whom  he  purchased,  for  knowing  another's  rights  to  the 
property,  he  throws  away  his  money.  Even  trover  may 
^  maintained  against  a  purchaser  in  breach  of  the  trust, 
^th  full  knowledge  of  the  trust." 

The  plaintiiF  would  be  entitled  under  the  trust  deed 

^  ^  paid  his  share  out  of  the  surplus,  as  if  all  the  credi^ 

^^j  (except  Mrs.  Gardiner),  were  participating  pro  rata. 

^^  the  estate  of  the  late    Arthur    W.    Drysdale    must 

^ouxit  accordingly  in  respect  to  the  estate  which  came 

.  J^        ®  hands.     There  will  be  a  reference,  and  the  plain- 

^^^11  have  costs. 


17— X   S.  R.  40. 
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Kinney  v.  Melanson. 

Before  Graham,  E.  J.,  (at  Digby). 

M.,  desiring:  to  provide  for  the  support  of  a  daughter,  E.,  conveyed 
the  land  to  his  son,  S.  and  took  from  him  a  bond  and  mortgage 
conditioned  for  her  support.  The  mortgage  contained  a  proviso 
thst  S.  should  well  and  truly  and  comfortably  support  and 
maintain  E. 

S.  did  not  comfortably  maintain  E.  and  she  left  the  home  of  S.  and  was 
harbored  and  supported  by  plaintiffs,  who  also  took  out  adminis- 
tration of  M.'s  estate. 

Heldy  that  the  transaction  could  be  treated  as  a  mortgage,  and  fore- 
closure was  accordingly  granted. 

SemhUt  that  if  necessary  a  trustee  could  have  been  appointed. 

Dennison  for  plaintiffs. 
Grierson  for  defendant 
The  facts  sufSciently  appear  in  the  judgment. 

Decided  :  August  8th,  1900.     Graham,  E.  J.: 

The  late  Charles  B.  Melanson  wished  to  make  provis- 
ion for  the  support  of  an  imbecile  daughter,  Eliza,  during 
her  lifetime.  He  conveyed  two  lots  of  land  to  his  son  St 
Clair,  then  he  took  from  him  a  bond  for  one  thousand 
dollars,  conditioned  for  her  support,  and  a  mortgage  on 
the  land,  conditioned  for  the  fulfilment  of  the  bond. 

Then  the  mortgage  witnesses  that  the  said  "St  Clair 
Melanson,  for  better  securing  the  said  Charles  B.  Melan- 
son for  the  support  of  the  said  Eliza  Melanson  according 
to  the  terms  and  effect  of  the  said  bond,"  and  also  in  con- 
sideration of  five  hundred  dollars,  conveys  to  Charles  B. 
Melanson  the  lots  of  land.    And  it  contains  the  proviso: 

"And  the  said  St.  Clair  Melanson,  his  heirs,  executors, 
etc.,  shall  well  and  truly  and  comfortably  support  and 
maintain  the  said  Eliza  Melanson,  and  fulfil  each  and 
every  condition  specified,  as  above-mentioned,  to  the  true 
intent  and  meaning  thereof,  then,  in  that  case,  these 
presents,  etc.,  shall  be  null  and  void." 
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Charles  B.  Melanson  has  died,  and  the  plaintiffs  have 
taken  out  administration  of  his  estate.  The  female  plain- 
tiff is  a  sister  of  the  defendant.  The  plaintiffs  say  that 
there  were  breaches  of  the  condition  of  the  bond,  and  that 
the  woman  Eliza  was  so  badly  used  that  they  sheltered 
her,  and  took  care  of  her  from  the  13th  of  April,  1899,  and 
they  ask  to  have  damages  ascertained,  and  the  mortgage 
foreclosed  and  the  property  sold. 

I  think  that  the  allegations  contained  in  paragraphs 
e,  /  and  g  of  the  reply  have  been  proved,  in  substance.  As 
to  the  beating,  the  defendant,  while  he  denies  it,  admits 
that  he  did  not  deny  it  when  he  was  charged  with.iL  As 
to  being  overworked  it  is  quite  evident  that  an  impres- 
sion was  made  on  the  clergyman's  mind  in  regard  to  what 
he  witnessed.  And  when  it  was  known  to  defendant  that 
the  unfortunate  woman  was  suffering  from  a  womb  disease, 
the  urging  her,  with  profanity,  to  work  faster,  at  men's 
work,  was,  I  think,  cruel.  The  charge  as  to  allowing  her 
3to  become  infested  with  vermin  is  practically  admitted.  I 
3b  not  think  this  was  comfortable  maintenance.  I  think 
that  Eliza  justifiably  left  the  defendant's  house,  or  rather 
that  the  plaintiffs  were  justified  in  harboring  and  support- 
ing her. 

Some  of  the  American  cases  treat  these  transactions 
as  mortgages  and  permit  foreclosures,  as  is  prayed  for 
here.  Hilliard  on  Mortgages,  127 ;  Jones,  section  388 ; 
Marsh  v.  AiLsten,  1  AUen  235 ;  Gibson  v.  Taylor,  6  Gray 
310;  FisJce  v.  Fiske,  20  Pick.  498;  TuttU  v.  Burgett,  53 
Ohio  St  498 ;  s.  c.  30  L.  k  A.  214. 

Probably  this  is  a  more  favorable  view  for  the  defend- 
ant than  the  alternative  of  forfeiture. 

If  it  becomes  necessary  to  appoint  a  trustee^  I  infer 
from  an  American  case  in  the  English  and  American 
Encyclopedia  of  Law,  title.  Mortgage,  that  the  court  would 
have  power  to  do  so. 
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I  fix  the  amount  of  the  cost  of  maintenanoe,  that  is, 
board  and  clothing,  from  April  13th,  1899,  to  this  date, 
at  the  sum  of  $63.75,  and  as  the  amount  due  on  this 
mortgage  is  under  $400,  the  solicitors'  costs  will  be  taxed 
on  that  scale. 

Unless  the  defendant  pays  this  sum,  and  seventy-five 
cents  per  week  from  this  date,  additional,  until  paid,  in 
thirteen  weeks  from  date,  with  the  costs,  the  Equity  of 
redemption  will  be  declared  barred  and  forclosed,  and 
tine  property  sold  in  the  usual  way,  the  proceeds  to  be 
applied  to  these  payments,  and  the  surplus  to  be  paid  into 
court  to  await  its  further  order. 


Pink  v.   Peklin  &  Co. 

Before  Meagher,  J.,  (at  Lunenburg.) 

The  mutual  rig-hts  of  a  husband  and  wife,  as  to  personal  property  of 
each  at  the  time  of  their  marriage,  are  governed  by  the  law  of  the 
matrimonial  domicile,  and  are  not  affected  by  a  subsequent  change 
of  domicile. 

Where  the  law  of  a  foreign  state,  (Ohio),  has  not  been  proved^  the 
court  in  this  province  is  justified  in  assuming,  in  the  absence  of 
special  circumstances,  that  the  common  law  prevails  in  that  foreign 
State. 

Prima /arte,  goods  in  the  actual  possession  of  the  wife  of  an  execution 
debtor  are  the  goods  of  the  latter ;  a  wife,  in  order  to  prove  that 
the  goods  are  her  separate  property  must  show  facts  that  will  dis- 
place the  presumption  involved  in  this  rule. 

The  facts  sufficiently  appear  in  the  jud^pnent 

Decided:  September  7th,  1898.     Meagheb^  J.: 

The  claimant  in  the  present  interpleader  proceeding  is 
a  married  woman — the  wife  of  Max  Pink. 

The  judgment  of  Perlin  &  Co.  against  Pink,  under 
which  the  furniture  in  question  was  seized,  was  recovered 
on  January  6th,  1898,  and  the  levy  was  made  the  same 
day. 
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I. 

It  was,  when  seized,  in  the  honse  occupied  by  Pink 
and  wife  and  family,  and  had  been  used  by  them  for  a 
number  of  years.  Pink  was  a  peddler,  whose  business  calls 
him  away  from  home  much  of  his  time — a  fact  which 
accounts  for  his  wife  having  attended  to  the  hiring  of  a 
house,  paying  rent,  etc. 

He  supported  his  wife  and  family,  both  in  Halifax 
and  Lunenburg,  and  it  was  at  his  instance  they  removed 
to  the  latter  place  some  two  years  ago. 

They  were  married  in  Cincinnati,  in  the  State  of  Ohio, 
about  the  year  1887.  They  lived  there  for  two  years  or 
more  after  the  marriage,  and  then  came  to  Halifax,  where 
they  lived  six  or  seven  years. 

The  claimant,  the  husband,  testified  that  there  was  no 
contract  or  marriage  settlement  between  them. 

She  claims  the  furniture  on  the  ground  that  it  was 
bought  with  her  money,  earned  before  her  marriage,  and 
because  it  was,  in  part,  given  to  her  upon  her  marriage,  or 
subsequently. 

The  extension-table,  glassware,  some  pictures,  child's 
oot  and  bedding,  were  either  given  to  her  upon  her 
marriage  or  soon  after,  and  before  she  came  to  Halifax. 
It  has  not  been  shown  when  the  button-holing  machine, 
Or  the  hanging  lamp,  was  given  to  her.  The  only  article 
proved  to  have  been  given  to  her  after  she  came  to  Halifax 
was  the  music  box. 

Her  claim  to  the  button-holder,  the  lamp  and  the  music 
box  rests  upon  her  own  unsupported  evidence.  No  dis- 
tinction, however,  was  made  upon  the  trial  between  those 
articles  and  the  furniture. 

It  was  open  to  Glube  and  Mrs.  Silvertine  to  corrobor- 
ate her  as  to  those  articles,  but  they  have  not  done  so.  Glube 
and  she  were,  of  (bourse,  quite  intimate  throughout,  while 
Mrs.  Silvertine  appears  to  have  followed  her  in  her  busi- 
ness transactions  as  faithfully,  almost,  as  her  shadow. 
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There  is  no  proof  to  tte  contrary,  and  it  is  proper, 
upon  the  facts  before  me,  to  assume  that  the  matrimonial 
domicile  was  in  the  State  of  Ohio.  Both  were  residing 
there  at  the  time  of  the  marriage  and  for  some  time  before, 
and  they  continued  to  reside  there  for  about  two  years 
after  the  marriage. 

The  law  appears  to  be  that  the  mutual  rights  of  the 
huaband  and  wife  as  to  personal  property  are  governed  by 
the  law  of  the  matrimonial  domicile,  and  such  rights  are 
not  affected  by  a  subsequent  change,  but  rights  acquired 
after  such  change  are,  of  course,  governed  by  the  law  of 
the  actual  domicile. 

Bishop  on  the  law  of  married  women,  section   566, 


"  If,  where  the  common  law  prevails,  a  man  and  woman 
are  married,  and  she  has  a  purse  of  money  in  her  pocket,  or 
a  watch  at  her  belt,  this  money  or  watch  becomes  the  actual 
property  of  her  husband,  although  it  does  not  otherwise 
come  into  his  possession.  Then,  if  the  parties  remove  to 
a  state  where  the  laws  secure  to  the  wife  what  was  hers 
before  marriage,  the  ownership  of  this  property  is  not 
transferred  back  to  her,  but  remains  his  in  the  new  locality 
as  it  was  in  the  old." 

I  take  it  that  I  should  also  find,  in  the  cicumstances 
of  this  case,  that  the  common  law  prevailed  in  Cincinnati 
at  the  time  of  the  marriage,  and,  therefore,  that  the  money 
which  was  then  in  her  actual  possession  became,  upon  her 
marriage,  the  pro^rty  of  her  husband,  and  cannot  be 
regarded  in  any  sense  as  her  separate  property.  In  this 
view,  it  was  the  husband's  money  which  purchased  the  fur- 
niture, and  not  hers.  The  same  principle  applies  to  the 
artides  which  were  given  to  her  before  they  came  to 
Halifax. 

She  never  carried  on  a  separate  business,  and  was  not, 
so  far  as  I  am  aware,  authorized  to  do  so.  She  endeavored 
in  various  ways  to  create  the  impression  that  the  houses 
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they  occupied  in  Xova  Scotia  were  kept  up  by  her,  respec- 
tively, as  separate  establishments,  with  the  view  of 
strengthening  her  claim  to  the  furniture  as  her  separate 
property,  but  she  failed  in  this. 

Sir  Henry  Strong,  in  Adams  v.  Crowe,  21  S.  C.  R. 
344,  said: 

^^Prima  facie  goods  in  the  actual  possession  of  the  wife 
of  an  execution  debtor  are  the  goods  of  the  latter.  It  lies 
on  the  wife  to  show,  if  she  can,  that  they  are  her  separate 
property." 

The  principle  thus  stated  applies  with  much  greater 
force  here  than  it  did  in  that  case,  because,  at  the  time 
of  the  levy  which  gave  rise  to  that  suit,  the  execution 
debtor's  wife  was  authorized  to  carry  on  a  separate  business 
and  was  actually  engaged  in  doing  so,  while  in  the  present 
case  the  claimant  was  not  so  authorized,  and  never  did,  in 
fact^  carry  on,  or  pretend  even  to  carry  on,  a  separate 


With  respect  to  the  question  whether  I  should  regard 
the  common  law  as  being  in  force  in  Ohio  at  the  time  of 
the  marriage,  or  at  the  time  when  they  left  there  for  Nova 
Scotia,  or  should  assume  that  there  was  a  statute  in  force 
in  Ohio  in  terms  and  effect  the  same  as  our  Married 
Woman's  Property  Act,  there  is,  no  doubt,  room  for  a  dif- 
ference of  opinion* 

Counsel  gave  me  no  assistance  whatever  upon  this 
point,  but  contented  themselves  with  an  assertion  on  one 
side  and  a  denial  on  the  other — ^that  I  should  hold  that  the 
common  law  prevailed  in  Ohio. 

I  have  not  been  able  to  give  the  subject  as  careful  an 
investigation  as  I  should  have  liked,  but  have  reached  the 
conclusion  already  stated,  viz.,  that  the  common  law  was 
in  force  there. 

In  the  note  to  State  v.  Twitty,  11  Am.  Dec.  785,  it  is 
said: 

"It  is  generally  presumed  by  the  courts  of  one  state, 
in  the  absence  of  proof  upon  the  subject,  that  the  law  of 
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a  sister  state  is  similar  to  that  of  their  own^  and  that  the 
common  law  prevails  there." 

In  Dunn  v.  Adams,  36  Am.  Dec  42,  the  court  said: 

"There  is  no  proof  what  the  law  of  Georgia  is,  or 
whether  there  has  been  by  statute  any  change  of  the 
common  law,  which  we  judicially  know  obtains  in  all  the 
states  of  the  Union,  and  in  the  absence  of  such  proof  we 
will  presume  that  the  conunon  law  prevails.'* 

In  Thompson  v.  Monrow,  66  Am.  Dec.  318,  the  court 
said: 

"According  to  the  well  settled  doctrine  of  several  of 
the  highest  courts  of  other  states  we  must  judicially  know 
(presume?)  that  .the  common  law  is  the  rule  of  decision 
in  other  states,  unless  the  contrary  is  expressly  shown." 

In  the  First  Nat.  Bank  of  MeadvUle  v.  The  Fourth 
Nat.  Bank  of  N.  Y.,  33  Am.  Eep.  626,  the  court  said: 

"It  was  said  by  the  learned  counsel  for  the  plaintijBf 
that  by  the  law  of  Pennsylvania  the  drawer  was  not 
charged  upon  the  draft  by  what  was  done  by  the  defendant 
But  that  law  was  not  proved,  and  in  the  absence  of  proof 
we  must  assume  that  the  common  law  rule  prevails  there 
which  prevails  here." 

In  Brovm  v.  Gracy,  Dow  &  Ry.  N.  P.  cases,  note  to 
page  41,  Abbott,  Ch.  J.,  in  answer  to  an  objection,  that  the 
whole  of  the  contract  on  which  the  action  was  brought, 
being  made  in  Scotland,  the  plaintiff  should  prove  at  the 
trial  that  by  the  law  of  Scotland  the  defendant  was  liable, 
said  : 

"If  the  law  of  Scotland  differed  from  the  law  of 
England  as  to  the  liability  of  the  defendant,  it  lay  upon 
the  defendant,  not  the  plaintiff,  to  show  it.  The  otiier 
judges  were  of  the  same  opinion." 

Blystone  v.  Burgett,  68  Am.  Dec.  669,  throws  doubt 
on  the  proposition,  but  see  the  note  at  the  foot,  where 
reasons  are  given  for  saying  that  the  statement  that  that 
principle  was  overthrown  was  inadvertently  made.  In 
the  note  to  page  864  of  Story's  Conflict  on  Laws,  by 
Bigelow,  it  is  said  that  Blystone  v.  Burgett,  and  Sham  v. 
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Woorf,  were  overruled   by  Smiih   v.    Muncie   Bank,    29 
Ind.  158. 

Owen  V.  BoffU,  32  Am.  Dec.  143,  appears  to  me  to 
uphold  the  principle  I  have  adopted,  although  the  circum- 
stances there  were  peculiar.  See  also  Connor  v."  Trawick'8 
Adms,,  79  Am.  Dec.  58,  where  the  court  said : 

"The  writing  relied  on  in  this  case  was  executed  in 
Mississippi,  and  there  being  no  evidence  to  the  contrary 
before  us,  we  must  presume  that  the  rule  of  tiae  common 
law  prevails  there." 

Holmes  v.  Broughton,  10  Wend.  75,  also  reported,  with 
notes,  in  25  Am.  Dec.  536 ;  Walker  v.  Maxwell,  1  Mass., 
top  of  page  113,  and  Legg  v.  Legg,  8  Mass.  99. 

The  presumption  that  the  common  law  rule  prevails 
is  not,  perhaps,  an  absolute  one,  but  its  application 
depends,  in  some  measure  at  least,  upon  the  circumstances 
of  each  case. 

There  are  authorities  for  the  view  that  it  should  be 
assumed  that  the  same  law  prevailed  in  Ohio  at  the  time 
of  the  marriage  as  existed  here,  and,  therefore,  it  would 
follow  that  the  provisions  of  the  Married  Woman's 
Property  Act  should  be  regarded ;  but  the  circumstances 
of  the  case  must,  it  appears  to  me,  be  such  as  to  necessarily 
require  the  adoption  of  that  rule.  I  do  not  think  the  cir- 
cumstances of  this  case  render  it  reasonable  or  proper  that 
I  should  apply  that  rule  in  the  present  instance.  At  all 
events,  I  do  not  think  I  am  necessarily  required  to  adopt 
that  view,  even  if  I  did  not  reach  the  conclusion  that  the 
common  law  prevailed  there. 

The  statute  just  referred  to,  which  was  first  enacted 
in  1884,  had  only  been  in  operation  in  Xova  Scotia  a  short 
time  when  the  marriage  took  place,  and  I  do  not  feel 
myself  constrained  to  assume  that  the  State  of  Ohio  antic- 
ipated our  Legislature  in  regard  to  the  passage  of  a 
similar  enactment  relating  to  the  property  and  status  of 
married  women. 
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If  the  rule  stated  by  Sir  Henry  Strong  in  Adams  v. 
Crowe,  above  quoted,  be  the  true  one, — and  I  must  take 
is  to  bfe  so, — it  rested  with  the  claimant  to.show  such  facts 
or  circumstances  as  would  displace  the  presumption 
involved  in  that  rule.  She  has  not  done  so,  in  my 
jud^jment. 

The  principle  that  foreign  laws  are  to  be  proved  as 
facts  has  been  affirmed  time  and  again,  but,  like  all  other 
general  rules,  it  is  subject  to  certain  limitations.  But 
where,  as  here,  the  foreign  law  has  not  been  proved,  and 
no  circumstances  have  been  shown,  as  already  stated, 
which  require  me,  in  the  face  of  the  presumption  adverted 
to,  to  hold  that  the  rule  in  Ohio  was  the  same  as  that 
involved  in  our  statute,  I  feel  myself  entirely  at  liberty 
to  find  that  the  claimant  has  failed  to  prove  her  title  to 
the  furniture  in  question. 

I  do  not  believe  the  story  about  the  money. 

(The  remainder  of  the  judgment  is  entirely  devoted 
to  considering  the  question  of  fact  involved  in  the  case, 
the  learned  judge  finding  the  facts  against  the  plaintiff 
and  giving  judgment  for  the  defendants,  with  costs.) 


WiER  V.  Blois. 

Before  Graham,  E.  J„  (at  Windsor). 

Defendant  contracted  with  P.  to  cut  timber  on  P.'s  land  within  deBned 
boundaries.  Defendant  cut  timber,  but  it  was  shown  that  the  title 
to  the  lactis  was  in  plaintiff,  who  broug^ht  an  action  of  trespass 
agfainst  defendant.  Defendant  obtained  leave  to  serve  P  with  a 
third  party  notice,  and  upon  application  for  directions  which  was 
opposed  by  P  , — 

Heldf  that  the  application  should  be  g^ranted  ;  the  rule  that  wrongs 
doers  cannot  have  redress  or  contribution  against  each  other  being 
confined  io  cases  where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known  that  h^  was  doing  an  illegal  act. 

J.  C,  O'MuUin  for  defendant. 
W,  M.  Christie  for  third  party. 
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Decided  :  July  31st,  1901.     Graham,  E.  J.: 

There  was  an  agreement,  by  the  terms  of  which  the 
defendant  agreed  to  cut  logs  on  certain  land  of  Prince. 
Wier  has  brought  trespass  against  Blois  for  cutting  upon 
his  land.  The  first  question  is,  whether  the  cutting  com- 
plained of  by  Wier,  if  it  was  really  on  his  land,  was  not 
also  within  the  apparent  terms  of  the  description  contained 
in  the  contract  to  cut.  Now,  the  words  are : — "To  deliver 
timber  now  on  that  portion  of  our  property  lying  between 
the  following  boundaries."  But  a  reasonable  construction 
of  the  instrument  is  that  it  is  the  portion  which  has  those 
boundaries.  The  law  implies  an  agreement  to  indemnify, 
if  there  is  authority  to  do.  the  act  Then,  there  is  the 
question  as  to  indemnity.  It  is  contended  that  the  rule 
as  to  there  being  no  redress  or  contribution  between  wrongs 
doers  prevents  such  a  claim  being  made.  A  learned  judge 
has  made  an  order  for  Prince  to  be  served  with  notice  as 
a  third  party,  and  I  am  applied  to  for  directions.  If 
Blois,  by  Prince's  authority,  express  or  implied,  in  mistake 
and  bona  fide,  believing  that  he  was  cutting  all  the  logs 
on  Prince'^  land,  cut  some  of  them  on  Wier's  land,  and 
is  compelled  to  pay  Wier  for  them,  it  would  be  equitable 
at  least  that  Prince,  who  got  the  logs,  should  pay  Blois 
for  the  damage  which  Wier  recovered  againBt  him.  The 
rule  that  wrongdoers  cannot  have  redress  or  contribution 
against  each  other  is  confined  to  cases  where  the  person 
seeking  redress  must  be  presumed  to  have  known  that  he 
was  doing  an  unlawful  act  Adamson  v.  Jarvis,  4  Bing. 
66.  It  appears,  moreover,  that  there  has  been  a  tendency 
to  limit  its  application  even  in  England,  for,  as  Lord 
Herschell  said: 

"It  does  not  appear  to  be  founded  on  any  principle  of 
justice  or  equity,  which  justifies  its  extension  to  the  juris- 
prudence of  other  countries." 
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In  Jacobs  V.  Pollardj  10  Cuah.  287,  the  Supreme 
Court  of  Maseachusetts,  by  Bigelow,  J.,  said: 

"But  justice  and  sound  policy,  upon  which  this  salu- 
tary rule  is  founded,  alike  require  that  it  should  not  be 
extended  to  cases  where  parties  have  acted  in  good  faith 
without  any  unlawful  design  or  for  the  purpose  of  assert- 
ing a  right  in  themselves  or  others,  although  they  may 
have  infringed  upon  the  legal  rights  of  third  persons.  It 
is  only  when  a  person  knows,  or  must  be  presumed  to 
know,  that  his  act  was  unlawful,  that  the  law  will  refuse 
to  aid  him  in  seeking  an  indemnity  or  contribution." 

It  is  the  unlawful  intention  to  violate  another^s  rights, 
or  a  wilful  ignorance  and  disregard  of  those  rights  which 
deprives  a  party  of  his  legal  remedy  in  such  cases  In  a 
note  to  Gunn  v.  Gay,  Ency.  1119,  2ncl  Ed.,  this  is  said : 

"If  an  agent,  acting  under  the.  directions  of  his  prin- 
cipal, cuts  timber  by  mistake,  partly  upon  the  wrong 
township,  and  his  principal  receives  the  timber  and  dis- 
poses of  it,  he  can  recover  of  his  principal  what  he  has 
been  obliged  to  pay  for  damages  in  a  suit  for  trespass." 

Drummond  v.  Humphreys^  39  Main  347. 

For  these  reasons,  I  think,  the  matter  should  be  tried, 
and  not  determined  upon  this  application  in  Chambers. 

The  order  will  follow  the  terms  of  the  summons — 
omitting  the  words  "but  subsequent  thereto,"  and  substi- 
tuting the  words  "but  the  trial  judge  may,  after  findings 
of  fact  are  made  as  to  the  liability  of  the  defendant  in 
the  original  action,  take  additional  evidence  and  elicit  or 
make  findings  of  fact  as  to  such  liability  to  indemnify." 

The  costs  of  this  application  will  be  costs  in  the  cause. 
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Stubbings  V.  TJmlah. 

Before  Meagher,  J. 

While  certain  lands  were  under  advertisement  of  sale,  in  pursuance  of 
a  decree  of  foreclosure  and  sale,  the  defendant  died  intestate. 

Htld^  that  as  the  defendant's  father,  who  was  the  person  entitled  to 
the  equity  of  redemption,  could  have  exercised  the  right  to  redeem 
without  being  a  party  to  the  suit,  the  plaintiff  was  justjfied  in  pro- 
ceeding* with  the  sale,  as  if  death  had  not  occurred. 

Alvards,  Lewis^  1891,  2  Ch.  81,  distinguished. 

Under  a  decree  in  this  province,  the  absolute  right  of  redemption  exists 
pending  the  sale  and  the  final  confirmation  thereof,  while  under  the 
English  practice  no  such  absolute  right  exists. 

Distinctions  between  English  and  Nova  Scotia  practice  in  foreclosure 
proceedings. 

A,  Whitman  for  plaintiff. 

J.  L.  McKinnon  as  amicus  curice. 

Decided:  July  10th,  1900.    Meagher,  J.: 

This  matter  came  before  me  upon  a  motion  to  confirm 
the  sheriff's  report  of  sale,  etc.,*  in  a  suit  for  foreclosure 
and  sale  of  lands  under  a  mortgage. 

While  the  lands  were  under  advertisement  of  sale,  in 
pursuance  of  the  decree  of  foreclosure  and  sale, — which 
was  in  our  usual  form, — ^the  defendant  died  intestate.  The 
plaintiff  did  not  take  any  step  to  revive  or  continue  the 
action,  but  proceeded  with  the  sale  as  if  the  death  had  not 
taken  place,  and,  upon  the  sale,  purchased  the  property. 

Mr.  J.  L.  McKinnon  appeared  and  asked  to  be  heard 
in  opposition  to  the  motion,  on  behalf  of  the  deceased 
defendant's  father,  who,  upon  the  death,  became  entitled 
to  the  equity  of  redemption.  He  was  not,  perhaps,  strictly 
entitled  to  be  heard,  but  the  question  being,  so  far  as  I 
am  aware,  a  new  one  in  this  court,  I  decided  to  hear  him, 
if  only  as  a  friend  of  the  court. 

The  contention  made  was  that,  upon  the  defendant's 
death,  the  suit  became  defective  for  want  of  parties,  and 
the  sale  could  not  be  legally  proceeded  with,  and  could 
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not,  therefore,  be  confirmed,  and,  at  any  rate,  a  deficiency 
was  claimed  for,  and  that  fact,  even  under  the  American 
cases,  rendered  a  revivor  necessary. 

The  contention  in  reply  was,  that  the  decree  as  to  the 
sale,  etc.,  was  in  effect  a  final  order — the  equivalent  of  an 
English  foreclosure  order  absolute — and  extended  to  the 
interest  of  all  parties  claiming  under  the  defendant,  and, 
therefore,  a  legal  sale  could  take  place,  notwithstanding 
the  death,  and  that,  under  the  decree,  or  order,  the  sale 
related  back  to  the  date  when  it  was  made. 

Our  practice  in  foreclosure  proceedings  differs  so 
materially  frc^n  that  prevailing  in  England  that  I  was 
unable  to  derive  much  assistance  from  that  source. 

It  is,  I  submit,  not  correct  to  say  that  our  order  of 
foreclosure  and  sale  is  the  equivalent  in  all  respects  of  an 
English  foreclosure  order  absolute.  The  former  corres- 
ponds more  in  terms  and  effect  to  the  English  foreclosure 
nisi,  but  differs  in  this  particular :  that  in  ours  there  is  an 
actual  and  formal  adjudication  of  foreclosure,  (but  it  is 
always  subject  to  a  sale  being  made  of  the  lands),  while 
in  the  English  order  the  actual  adjudication*  of  fore- 
closure, and  barring  of  the  equity  of  redemption,  does  not 
take  place  until  the  final  order  is  made,  after  the  time 
fixed  by  the  order  nisi  for  redemption,  or  payment,  has 
expired. 

Our  form,  it  is  true,  decrees  forclosure,  and  declares 
that  the  mortgagor  and  others  claiming  under  him  are 
thereby  foreclosed,  and  their  right  of  redemption  forever 
barred.  But  this  is  subject,  I  take  it,  in  effect,  if  not  in 
terms,  to  the  provisions  which  follow  directing,  amongst 
other  things,  a  sale  by  the  sheriff,  unless  in  the  meantime 
the  party  entitled  to  do  so  should  pay  the  amount  due, 
with  costs.  In  this  view  the  decree,  or  order,  may  be  said 
to  be  nisi  only,  and  not  absolute,  and  that  it  is  the  sale 
under  it,  and  its  final  confirmation,  which  finally  bars 
and  cuts  off  the  right  of  redemption. 
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An  absolute  right  of  redemption  exists  in  this 
Province,  up  to  the  completion  of  the  sale,  at  least,  if  not, 
as  I  am  inclined  to  think  it  does,  up  to  the  granting,  of 
the  final  order  of  confirmation. 

Even  after  that,  especially  where  the  plaintiff  is  the 
purchaser,  and  retains  the  title,  the  court,  it.  seems  to  me, 
possesses  a  discretionary  power  to  decree  redemption,  just 
as  the  court  in  England  possesses  such  a  power  after  a 
foreclosure  order  absolute  has  been  made. 

There  is,  therefore,  at  least,  this  distinction  between 
our  decree  and  the  English  final  order:  that,  under  the 
former,  the  right  of  redemption  exists  absolutely,  pending 
the  sale  and  final  confirmation  thereof;  while  under  the 
latter,  no  such  absolute  right  exists.  . 

In  England  the  order  made  in  the  first  instance  usually 
is  an  order  fixing  a  time  for  payment  of  the  amount  to 
be  found  due,  and  referring  the  matter  to  the  chief  clerk 
or  other  oiSce  to  take  the  account,  and  directing  that,  if 
the  amount  so  certified  to  be  due  is  not  paid  within  the 
time  limited  therefor  in  such  order,  the  party  shall  be 
foreclosed,  and  the  equity,  forever  barred.  Upon  default 
being  made  the  foreclosure  order  absolute  follows,  which 
Hunter,  in  his  work  on  Foreclosure,  says,  is: 

"That  the  mortgagor  should  not  be  allowed  to  redeem 
at  all,  but  it  was  form  ojily,  for  the  court  soon  decided 
that,  nothwithstanding  the  form,  they  would,  after  it, 
aUow  the  mortgagor  to  redeem." 

A  plea  of  foreclosure  in  England  is  not  good,  unless 
the  foreclosure  has  been  made  absolute  by  the  granting 
of  a  final  order.    Senhouse  v.  Earl,  2  Ves.  Sen.  450. 

The  same  principle  should,  it  seems  to  me,  apply  with 
us,  at  least,  until  the  sale  has  taken  place,  and,  more  than 
likely,  until  the  order  confirming  it  passed,  and  this  view, 
if  sound,  emphasizes  another  material  difference  between 
our  form  of  order  and  the  English  order  absolute. 
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Th©  right  to  pedeem  was  the  only  right  possessed  by 
the  defendant  at  the  time  of  his  death.  It  was  that  alone 
which  passed  from  him  to  his  father.  The  latter,  it 
appears  to  me,  could  have  exercised  that  right  without 
being,  or  becoming,  a  party  to  the  suit.  Of  course,  if  the 
plaintiff  refused  to  recognize  his  right,  he  would  have  to 
seek  the  aid  of  the  court  to  enforce  it  But  the  plaintiff, 
although  he  was  not  a  party  to  this  suit,  would,  at  her 
peril,  have  denied  his  right  to  redeem. 

It  is  clear  that,  in  the  case  of  an  execution  issued 
before  the  death  of  the  judgment  debtor,  upon  a  common 
law  judgment,  the  sheriff  may  execute  it  after  the  death. 
This  rests  upon  the  principle  that  he  derives  his  authority 
from  the  writ  which,  by  construction  of  law,  operates 
from,  or,  speaking  more  accurately,  perhaps,  relates  back 
to,  the  very  first  moment  of  the  day  on  which  it  was 
issued. 

If,  then,  in  such  a  case,  tiie  right  of  sale  existed  without 
revivor  proceedings,  as  it  undoubtedly  did,,  the  corres- 
ponding right  of  the  legal  representatives  of  the  debtor  to 
satisfy  the  execution  and  redeem  the  property  seized  must 
also  be  held  to  exist,  and,  therefore,  they  could,  in  such 
a  case,  satisfy  the  execution  and  relieve  the  property 
seized,  without  becoming  parties  to  the  suit. 

I  am  unable  to  perceive  any  good  reason  why,  in  this 
particular,  a  distinction  should  exist  between  %uch  an 
execution  and  a  decree  like  the  present. 

The  decree,  like  the  execution  in  this  respect,  took 
effect  from  the  time  it  was  pronouneed—Clapham  v. 
Phillips,  Finch's  Eep.  169— and,  therefore,  the  sheriff's 
power  to  sell,  which  he  derived  from  it,  related  back  to 
the  day  it  vtrs  made,  and  that  being  prior  to  the  death,  the 
sale  was,  therefore,  valid;  and  being  valid,  I  do  not  see 
wHy  an  order  may  not  be  made  confirming  it  and  the  other 
proceedings  taken  by  virtue  of  the  decree  in  question. 
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The  genjeral  rule,  no  doubt,  is  that  the  death  of  a  sole 
party  produces  an  abatement  of  the  suit,  so  far,  at  least, 
as  to  suspend  all  further  proceedings  in  it;  in  other  words, 
it  becomes  defective  for  want  of  parties,  and  this  is  true 
especially  of  a  case  where,  as  here,  the  interest  of  such 
party  survived,  and  became  vested  in  another.  If,  there- 
fore, the  death  occurred  before  the  decree  was  made,  the 
suit  would,  therefore,  have  become  defective,  and  no  valid 
decree  could  have  been  made  until  the  defect  was  remedied 
by  the  addition  of  proper  parties. 

An  exception,  however,  appears  to  exist  where  the  suit 
has  proceeded  to  a  decree  of  the  character  and  effect  of  that 
before  me  in  the  present  instance. 

In  Jones  on  Morigages,  1584,  it  is  said : 

'VA  judgment  for  foreclosure  and  sale,  without  any 
provision  as  to  a  deficiency,  may  be  executed,  notwithstand- 
ing the  death  of  the  mortgagor.  It  is  to  be  enforced 
against  the  property,  and  not  against  the  person.  There 
is  no  occasion  to  reviye  it  or  bring  in  new  parties.  It  is  in 
the  nature  of  a  proceeding  in  rem,  and  the  death  of  the 
mortgagor,  after  the  entry  of  the  decree,  is  no  ground  for 
staying  its  enforcement." 

In  Harrison  v.  Simons,  3  Edwards  Ch.  7  (New  York) 
416,  there  was  a  decree  for  sale.  .The  party  died  after 
decree  and  before  enrolment.  An  application  upon  petition 
to  revive  was  refused  upon  the  ground  that  it  was  unnec- 
essary.    The  court  said: 

"The  decree  already  pronounced  and  entered  before 
the  death  of  the  mortgagor,  can  be  enrolled  and  executed, 
notwithstanding  the  death,  and  it  will  bind  all  who  can 
possibly  claim  any  interest  in  the  property  under  him. 
The  decree  is  to  be  enforced  against  the  property  by  a 
sale  and  conveyance  of  title  to  a  purchaser,  and  this  will 
be  effectual,  at  least,  to  pass  the  title  from  the  time  the 
decree  was  pronounced.  If  the  decree  remained  to  be 
'enforced  in  personam  it  might  be  necessary  to  revive  and 
bring  in  the  representatives  of  the  deceased,  or  to  take 

18 — N.   S.    K.   40. 
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measures -to  establish  the  decree  against  them  before  they 
could  be  called  on  to  pay  the  money,  or  do  any  act  in  ful- 
filment of  the  decree.  But  here  no  act  is  required  to  be 
done  for  the  purpose  of  carrying  out  this  decree,  except 
what  the  master  can  do,  namely,  to  advertise  and  sell  the 
premises,  and  execute  a  deed  to  the  purchaser.  The  right, 
or  equity  of  redemption,  is  already  foreclosed  by  the 
decree.  -  It  appears  to  be  well  understood  that  the  death 
of  a  material  party  after  the  decree  is  pronounced,  but 
before  enrolment,  will  not  prevent  the  enrolment  and,  con- 
sequently, the  execution  of  the  decree." 

A  number  of  English  references  are  given  in  support 
of  the  latt»;r  proposition.  Vol.  1  Newland  s,  p.  66G  ;  2  Eq. 
Ca.  Abr.  279  ;  Flnrh'^  Reports,  169 ;  West's  Reports, 
675,  676. 

Harrison  v.  Sinions  has  been  followed  on  other  occa- 
sions in  Xew  York.  See  Orant  v.  Oriswold,  21  Ilun.,  and 
Hays  V.  Thomas,  56  N.  Y.  521.  In  the  latter  it  was  held 
that  wliere  a  judgment  of  foreclosure  and  sale  makes  no 
provision  as  to  a  deficiency,  the  death  of  the  mortgagor 
does  not  render  necessary  an  application  to  revive. 

Mr.  McKinnon,  while  claiming  that  provision  for  a 
deficiency  was  sought  here,  did  not  point  out  how  it  was 
so  claimed.  An  examination  of  the  original  paper  by  me 
did  not  disclose  any  such  claim  on  the  part  of  the  plaintiff. 

The  order  of  confirmation  will,  therefore,  pass,  unless 
an  arrangement,  which  it  was  said  was  probable,  has  been 
made  between  the  parties  for  redemption.  There  will  be 
no  order  as  to  costs  against  Mr.  McKinnon's  client. 

If  I  am  wrong  on  the  main  question,  I  have  the  satis- 
faction of  feeling  that  the  party  will  not  be  prejudiced, 
because,  if  the  suit  was  defective,  the  order  I  may  make 
will  not  operate  as  a  bar,  and,  therefore,  he  may  still 
assert  his  right  to  redeem. 

The  decision  of  North,  J.  in  Ayhvurd  v.  Leirift  (1891) 
2  Ch.  81,  occasioned  me  some  difficulty.  It  is,  I  submit, 
distinguishable,    if   only    upon    the   difference    in    terms 
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between  our  form  of  decree  and  that  of  an  English  fore- 
closure order  nisij  which  I  have  pointed  out,  namely,  that 
in  ours  there  is  an  actual  adjudication,  subject  only  to  be 
defeated  by  redemption ;  while  in  the  English,  the  adjudi- 
cation is  not  made  until  the  final  order  passes. 


McLellan  v.  Taylob  et  ax. 

Before  Weatherbe,  Ritchie,  Graham  and  Meagher,  JJ. 

X.  was  the  owner  of  two  undivided  sixths  parts  of  lands,  the  remaining* 
parts  being  owned  by  his  wife.  T.  mortgaged  the  whole  property, 
but  his  wife  did  not  join  in  the  mortgage.  The  mortgage  was  fore- 
closed after  the  death  of  the  wife,  and  the  lands  sold  to  the  plaintiff. 
In  an  action  of  ejectment  the  defendants,  the  sons  of  T.  pleaded 
that  they  as  heirs  of  their  mother  were  tenants  in  common  with 
plain  tiflf. 

lield^  that  at  the  time  of  making  the  mortgage  T.  was  a  '*  tenant  by 
the  curtesy  initiate,"  and  upon  the  death  of  the  wife  his  estate  for 
life  became  vested  ;  that  this  life  estate  passed  under  the  mortgage, 
and  that  plaintiff  was  entitled  to  possession. 

Action  tried  at  Truro,  on  Autjust  28rd,  1900,  before 
Townshend,  J.,  with  a  jury,  and  verdict  and  judgment 
for  the  plaintiff  for  the  recovery  of  possession  of  certain 
land.     Defendants  appealed. 

The  facts  sufficiently  appear  in  the  judgment  of  the 
courts  on  appeal. 

The  apj^eal  was  heard  before  Weatherbe,  Ritchie, 
Oraham  and  Meagher,  JJ.,  on  February  6th,  1901. 

G,  H.  Vernon  and  L.  M.  Johnstf/n  in  support  of  appeal. 
F,  r.  Con^/don,  contra. 

On  May  9th,  1901,  the  judgment  of  the  court  was 
delivered  by  Meagher,  J.,  as  follows : 

This  is  an  action  of  ejectment.  The  defendant,  John 
W.  Taylor,  is  the  father  of  the  other  defendants.  Their 
mother  was  Kebecca  Marsh,  a  daughter  of  Joseph  Marshy 
Tvho,  at  the  time  of  his  decease,  many  years  ago,  was  in 
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possession  of  the  lot  in  question,  apparently  as  owner  of 
it.     His  family  continued  to  occupy  it  after  his  death. 

John  W.  Taylor,  in  1867,  which  was  some  years  after 
his  marriage,  and  while  living  on  the  lot  with  his  family, 
acquired  from  two  of  his  wife's  sisters  two  undivided 
sixth  parts  thereof. 

In  1885  he  conveyed  the  entire  lot,  by  way  of  mortgage, 
to  Jno.  A.  P.  McLellan,  but  his  wife  did  not  join  in  it 
She  died  about  two  years  after,  and  some  years  later  the 
executors  of  the  mortgagee  foreclosed  and  sold  the  land  in 
a  suit  against  John  W.  Taylor.  The  plaintiff  purchased 
at  such  sale,  and  subsequently  John  W.  Taylor  was 
removed  from  the  lands  by  a  writ  of  possession,  but  imme- 
diately re-entered  under  the  permission  of  his  co-defend- 
ants, who  then  were,  and  still  are,  living  upon  them. 
Amongst  other  defences,  they  plead  that  they  are  tenants 
in  common  with  the  plaintiff,  and  never  did  anything  to 
obstruct  or  resist  plaintiff  in  the  use  and  enjoyment  of 
said  lands,  and  John  W.  Taylor  also  pleaded  that  he  was 
in  occupation  under  his  said  sons. 

I^oth  parties  claim  under  Joseph  Marsh.  A  question 
touching  the  length  of  his  possession  was  unnecessarily  put 
to  the  jury ;  but  in  the  result  their  finding  against  it^ 
having  regard  to  the  frame  of  the  question,  at  all  events, 
was  harmless. 

The  mortgage  was  not  produced  on  the  argument,  but 
it  was  not  disputed  that  it  professed  to  convey  the  whole 
title  to  the  entire  lot. 

Its  terms  were,  therefore,  large  enough  to  convey  the 
title  which  John  W.  Taylor  had  when  he  made  the 
mortgage,  and  any  since  acquired  by  curtesy. 

Taylor's  wife  was  living  when  he  made  the  mortgage, 
and,  therefore,  at  that  time,  according  to  the  authorities, 
his  title  as  tenant  by  the  curtesy  was  only  "initiate,"  and 
did  not  become  "consummate"  until  her  death. 
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The  court,  in  Jones  v.  Davis  (1861),  7  H.  &  N.  509, 
said: 

"It  is  only  upon  the  death  of  the  wife  that  the  husband 
becomes  tenant  by  the  curtesy  in  the  proper  sense  of  the 
term.  *  *  *  During  the  life  of  the  wife  he  is  only 
what  is  called  "tenant  by  courtesy  initiate,'  and  as  such 
is  respected  in  law  for  some  p'urposes,  which  are  enumer- 
ated by  Lord  Coke,  but  he'  is  not  tenant  by  the  curtesy 
'consummate,'  so  as  to  give  him  a  separate  and  independent 
estate  of  freehold  until  the  death  of  the  wife." 

The  death  of  the  wife  is,  therefore,  an  essential  ingre- 
dient to  complete  the  estate  in  the  husband.  Prior  to  that 
there  is,  of  course,  a  possibility  that  the  estate  may  vest, 
and,  as  was  just  said  in  the  case  just  cited,  there  is  an 
estate  "initiate"  which  "is  respected  in  law  for  some 
purposes,"  but  it  does  not  actually  vest  until  the  death  of 
the  wife. 

During  her  life  his  estate  is,  it  is  said,  an  estate  of 
inheritanca  in  her  right,  but,  upon  her  death  occurring,  that 
right  ceases,  and  the  estate  vests  in  him  in  his  own  right 
as  tenant  by  the  ciirtesy. 

It  is,  I  siippose,  for  these  reasons  that  a  feoffment  in 
fee  made  by  him  in  her  lifetime  will  not  work  a  forfeiture 
of  his  future  life  estate.  A  feoffment  made  at  that  time 
could  not,  then,  convey  the  curtesy  estate,  for  it  had  not 
vested,  and,  therefore,  although  the  feoffment  may  have 
operated  so  far  as  to  convey  the  so-called  estate  which  he 
then  had,  and  which  for  some  purposes  is  respected  in  law, 
it  could  not  operate  so  as  to  convey,  presently,  an  estate 
which  he  did  not  then  pos&ess. 

The  subject  is  concisely  dealt  with  in  Coke  upon  Little- 
ton, vol.  1,  (Thomas's  edition  of  1818),  page  558,  3(>a: 

"And  albeit  the  state  be  not  consummate  until  the  death 
of  th?  wife,  yet  the  state  hath  such  a  l>eginning  after  issue 
had  in  the  life  of  the  wife,  as  is  respected  in  law  for  divers 
purposes.  -  First,  after  issue  had,  he  shall  do  homage  alone 
and  is  become  tenant  to  the  Lord,  and  the  avowing  shall 
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be  made  only  upon  the  husband  in  the  life  of  the  wife,  as 
shall  be  said  hereafter  when  we  come  to  the  apt  place. 
Secondly,  if,  after  issue,  the  husband  maketh  a  feoffment 
in  fee  and  the  wife  dieth,  the  feoffee  shall  hold  it  during 
the  life  of  the  husband,  and  the  heir  of  the  wife  shall  not 
during  his  life  recover  it  in  sen  cui  in  vita,  for  it  could  not 
be  a  forfeiture  for  that,  the  estate  at  the  time  of  the  feoff- 
ment was  an  estate  by  the  curtesy  'initiate,'  and  not  *con- 
-.uramate.'  " 

In  les&ee  of  Pemherton  v.  Hicks,  1  Binney's  Penn. 
Reports,  Shippen,  C.  J.,  referring  to  a  case  where  a  con- 
veyance had  been  made  by  the  husband  after  issue,  and 
while  the  \vife  was  alive,  said: 

''But  the  estate  conveyed  in  that  case  was  not  the 
curtesy  estate,  for  that  had  not  vested ;  if  it  had,  it  would 
have  been  forfeited  to  the  heir  by  the  feoffment  in  fee; 
but  a  fee  simple  estate  in  right  of  the  wife,  and  the 
husband  was  estopped  from  claiming  against  the  feoffee 
his  life  estate  accruing  afterwards,  and  as  to  the  heir,  the 
curtesy  having  afterwards  vested  by  the  death  of  the  wife, 
it  was  immaterial  to  him  whether  the  right  was  in  the 
husband  or  in  his  grantee;  he  must  wait  till  the  death  of 
the  husband." 

Lush  on  Husband  and  Wife  (Ed.  of  1896),  page  87, 
says: 

"Under  the  old  law,  when  the  wife  could  not  dispose 
of  her  real  estate  by  will  or  otherwise,  the  husband's  estate 
by  the  curtesy  was  a  contingent  interest  of  some  value, 
even  before  issue  was  born.  And  directly  issue  was  born, 
who  could  by  possibility  inherit,  he  acquired  an  absolute 
estate,  which  he  could  dispose  of  for  his  life."  Miller  v. 
Main  waring,  4  Cro.  Cas.  397. 

It  is,  therefore,  clear  that  during  the  lifetime  of  John 
W.  Taylor  the  plaintiff  is  entitled  to  the  possession  of 
those  lands  as  against  those  of  the  defendants  who  claim 
as  heirs  of  John  W.  Taylor's  wife.  John  W.  Taylor 
himself  has,  of  course,  not  title  at  all. 

It  it  wore  not    for    the    curtesy  estate,  the    plaintiff, 
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being  tenants  in  common  with  tlie  sons,  must  have  failed^ 
because  no  ouster  was  shown. 

If  the  defendants  particularly  desire  it,  I  do  not  see 
any  objection,  (although  I  do  not  see  much  necessity  for 
it),  to  setting  aside  the  finding  on  the  question  of  posses- 
sion and  varying  the  order  for  judgment,  so  as  to  set  forth 
the  true. facts  of  the  case.  There  really  was  nothing  for 
the  jury  to  try. 

The  plaintiff  will  have  his  costs. 


Irwin  v.  Lawsok. 

Before  Graham,  E.  J. 

The  present  plaintiff  had  been  arrested  under  a  writ  of  capias  and 
brought  before  a  mag^istrate  who  decided  that  the  capias  and  service 
were  void  and  that  therefore  he  had  no  jurisdiction  in  the  matter. 
This  action  was  then  brought  against  the  present  defendant  for 
false  imprisonment. 

Held,  that  the  present  defendant  was  not  precluded,  in  this  action,  from 
showing  that  the  capias  and  service  were  not  void. 

The  fact  that  the  person  arrested  was  a  commercial  traveller,  who  visit- 
ed, every  year,  the  county  in  which  he  was  arrested,  was  not  in  itself, 
a  sufficient  ground  for  finding  *' malice  "  or  '*  want  of  reasonable 
and  probable  cause.  ' 

The  proviso  of  section  201  of  the  Towns  Incorporation  Act,  1895, 
covers  the  case  of  a  writ  of  summons  only,  and  not  of  a  writ  of 
capias. 

Bell  and  C.  F,  Tremame  for  plaintiff. 
Pelton,  K.  C,  for  defendant. 

Decided:  May  9th,  1901.     Graham,  E.  J.: 

I  shall  assume  that  this  action  is  brought  both  for  false 
imprisonment  and  malicious  arrest.  The  defendant  made 
an  affidavit  for  a  capias  in  the  Municipal  Court  of 
Yarmouth  for  a  debt  alleged  to  be  due  by  the  plaintiff  for 
the  sum  of  $8.50,  subscription  for  the  Yarmouth  ITerald 
from  August  19th,  1891,  to  October  6th,  1805,  and  he 
alleged  tliat  this  plaintiff  was  about  to  leave  the  County 
of  Yarmouth,  and  he  feared  the  said  debt  would  be  lost 
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unless  this  plaintiff  was  arrested.  The  clerk  issued  the 
capias  and  handed  it  to  a  constable,  who  went  to  the  hotel 
at  Yarmouth,  saw  this  plaintiff,  and  obtained  from  him 
and  the  hotel  keeper  a  bond.  This  plaintiff  indemnified 
the  hotel  keeper  by  a  deposit.  The  next  morning  this 
plaintiff  put  in  another  bond,  in  substitution  of  the  former 
on-e.  This  plaintiff  resided  at  the  time  in  the  County  of 
Shelburne,  although  his  duties  as  a  commercial  traveller 
kept  him  travelling  a  good  deal  of  the  time.  It  was  con- 
tended before  the  stipendiary  magistrate,  and  is  contended 
before  me,  that  the  defendant,  not  being  a  resident  of 
Yarmouth,  this  defendant  should  have  deposited  with  the 
clerk  a  sum  of  money  for  travelling  allowance  for  the 
plaintiff  from  Shelburne,  and  that  the  amount  of  this  sum 
should  have  been  endorsed  on  the  writ  of  capias,  under 
the  Towns  Incorporation  Act,  1895,  section  201.  The 
stipendiary  magistrate  held  that: 

'*As  the  capias  and  service  are  void,  I  have  no  juris- 
diction in  the  matter,  and  the  case  is  not  now  before  me 
for  adjudication  on.  its  merits." 

Bi^sidos  that,  this  plaintiff  before  me  contends  that  the 
affidavit  was  false.  First,  that  the  debt  was  not  due.  I 
have  no  doubt  that  it  was  due,  and  so  find.  But  it  is  con- 
tended that  it  was  not  due  to  this  defendant,  as  was  sworn 
in  the  aflidavit  for  capias.  It  appears  that  this  defend- 
ant's  father  was  ])roprietor  of  the  paper  in  question,  that 
he  died  on  the  3rd  of  ^[arch,  1895,  and  that  at  that  time 
this  defendant  and  his  daughter,  Celia,  and  Mr.  Flint  were 
executors  of  his  will;  that  the  portion  of  this  debt  diie 
at  the  date  of  the  testator's  decease  would  belong  to  the 
residue  of  the  estate,  which  was  bequeathed  to  this  defend- 
ant, subject  to  the  payment  of  two  legacies  of*  $500  to 
two  sisters.  Celia,  the  sister,  gave  to  this  defendant  a 
power  of  attorney,  which  would  enable  him  to  receive 
debts.  Then,  as  to  the  subscription,  after  the  death  of  the 
testator,  it  appears  the  Paper,  plant,  etc.,  were  bequeathed 
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to  this  defendant,  to  Celia,  and  to  James  and  Ada,  both 
of  whom  subsequently  died;  that  their  interest  became 
vested  in-  the  survivor ;  that,  by  an  arrangement  made  with 
the  sister  Celia,  this  defendant  took  over  the  whole  business 
and  pays  her  a  specific  sum  per  year,  and  that  she  has  no 
interest  in  it  or  in  the  debt  due  to  the  estate. 

Then,  this  plaintiff  contends  that  the  affidavit  was 
false  in  alleging  that  he,  (this  defendant),  "feared  the 
said  debt  would  be  lost  unless  the  said  Robert  Irwin  was 
forthwith  arrested." 

1.  In  my  opinion,  the  capias  and  arrest  were  perfectly 
good.  The  object  of  the  proviso  of  section  201  being  intro- 
duced into  the  legislation  of  the  country  was  to  enable  a 
plain-tiff  to  sue  in  his  own  county  a  defendant  residing  in 
another  county.  But  before  the  magistrate  could  issue  a 
summons  in  such  a  case,  there  must  be  a  deposit  for 
travelling  fees,  for  the  defendant  obliged  to  come  into  that 
county.  The  proviso  of  section  201  covers  the  case  of  a 
writ  of  summons  only,  and  not  of  a  writ  of  capias.  It 
provides  for  process  running  into  any  county,  provided, 
that — "when  the  defendant  does  not  reside  in  the  county 
^'here  the  summons  was  issued,  the  summons  shall  not 
issue  unless  the  plaintiff  shall  deposit  with  the  clerk  of  the 
court  a  sum  equal  to  ten  cents  per  mile,  etc."  Further  on 
there  is  an  error  of  the  draftsman.  The  amount  so  paid 
as  deposit  shall  be  endorsed  on  the  writ  of  summons,  or 
capias,  and  in  case  such  deposit  shall  not  be  midn,  the  writ 
shall  be  void,  and  if  the  same  is  not  endorsed  cm  the  copy 
Ferve-d  on  the  defendant,  such  service  shall  be  void."  I 
emphasize  the  words  "so"  and  "such."  As  a  deposit  is 
only  required  in  the  case  of  a  writ  of  suniMinns,  it  is 
meaningless  to  require  it  to  be  endors-nl  on  a  capias,  and 
althoufijh  there  may  be  a  capias  after  a  summon'^,  T  have 
to  admit  that  endorsement  on  that  would  l)e  of  no  practical 
utility.  I  am  obliged  to  reject  the  Avords  "or  capias/^ 
There  is  some  confusion,  .but,  I  think,  it  was  not  intended 
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that  a  stipendiary  magistrate  was  to  send  a  writ  of  capias 
into  another  county  and  have  a  constable  of  that  county 
convey  the  debtor  over  intervening  counties  into  a  county 
in  which  he  has  no  authority.  By  section  230,  the  plaintiflF 
must  allege  in  his  affidavit  that  the  defendant  is  then 
within  the  county  in  which  the  town  is  situate,  etc.,  and 
that  the  defendant  is  about  to  leave  the  "said  county." 
Then,  in  section  231 : 

"The  constable,  etc.,  shall  convey  him  to  the  county 
jail  or  lock-up  in  the  town,  etc.,  and  on  the  day  of  trial 
lie  is  to  be  brought  up  before  the  municipal  court  by  the 
jailer,  or  by  a  constable  or  officer  of  said  court,  and  unless 
he  pays  the  judgment^  he  is  to  be  reconveyed  to  jail." 

So  that,  although  it  would  be  reasonable  enough  in  such 
a  case  as  this  to  require  a  deposit,  although  it  is  not 
required  in  such  a  case  in  the  Supreme  Courts,  yet  in  the 
ordinary  case,  as  the  capias  only  goes  to  take  a  defendant 
in  that  same  county,  there  is  no  reason  for  a  provision 
requiring  a  deposit. 

Then,  I  am  of  opinion,  that  the  fact  that  the  stipen- 
diary magistrate  held  that  the  capias  and  service  were  void 
and  declined  to  try  the  case,  would  not  convert  the  arrest 
under  it,  which  was  valid  at  the  time  it  was  affected,  into 
an  act  of  wrong  by  relation.  This  may  be  the  case  when 
the  process  is  irregular.  Where  there  is  a  lawful  taking 
into  custody,  there  can  be  no  false  imprisonment,  in  the 
absence  of  subsequent  improper  detention.  The  opinion 
of  the  stipendiary  magistrate  is  not  a  definitive  judgment. 
Tlio  stipendiary  magistrate  did  not  profess  to  set  aside  the 
process ;  indeed,  the  statute  gives  him  no  power  to  do  so, 
or  to  give  judgment  of  non-suit,  or  for  the  defendant.  He 
simply  held  that  he  had  no  jurisdiction  in  the  matter,  and 
the  case  was  not  before  him  for  adjudication  on  the  merits. 
This  was  the  judgment — ^if  it  is  a  judgment — of  an 
inferior  court.  He  simply  thought  he  had  no  jurisdiction, 
and  he  really  had  no  jurisdiction,  fjo  do  what  he  did.     I 
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think  tlie  present  defendant  is  not  precluded  in  this  action, 
by  reason  of  what  took  place,  from  saying  that  the  capias 
and  sendee  were  not  void.  It  is  well  established  that 
where  the  jurisdiction  depends  on  some  collateral  fact 
which  can  be  decided  without  going  into  the  case  on  the 
merits,  then  the  jurisdiction  may  be  questioned  collaterally 
and  disproved,  even  though  the  othfer  court  decided  it  upon 
the  evidence.  For  the  same  reason,  this  court  must  have 
power  to  determine  that  the  stipendiary  magistrate  had 
jurisdiction  to  try  the  case,  notwithstanding  his  opinion 
to  the  contrary. 

2.  As  to  the  alleged  falsity  of  the  two  allegations  in 
the  affidavit,  I  am  of  opinion,  (1)  that  there  was  no 
malice,  and,  (2)  that  there  was  reasonable  and  probable 
cause.  I  think,  that  after  the  defendant  had  sent  the 
account  to  this  plaintiff  vear  after  year,  and  nothing  had 
been  paid,  it  is  reasonable  to  find  that  he  was  not  actuated 
by  any  improper  motive  in  making  the  affidavit  and  trying 
to  collect  his  debt.  No  wrong  or  indirect  motive  for  the 
arrest  is  shown,  and  none  can  be  inferred  from  the  cir- 
cumstances. Then,  as  to  reasonable  and  probable  cause, 
there  is  the  question  of  the  non- joinder  of  parties.  In 
equity  the  amount  belonged  to  this  defendant,  and  they 
had  no  interest  in  it.  And  I  have  no  difficulty  in  finding 
that  he  honestly  and  with  good  reason  believed  that  it  was 
due  to  him;  that  a  layman,  both  discreet  and  reasonable, 
might  well  believe  that  the  debt  was  due  to  him,  after  what 
had  taken  place.  Indeed,  I  can  imagine  him  having  con- 
scientious scruples  about  swearing  it  was  due  to  his  sister 
in  any  sense.  And  I  would  be  surprised  if  he  knew,  par- 
ticularly as  he  only  h'^d  been  a  party  to  two  actions,  that 
the  practice  in  law  required  the  executors  to  be  joined  as 
plaintiffs — that  the  debt  should  have  been  split  up,  and 
the  first  part  sued  for  by  the  executors  in  their  representa- 
tive characters  as  executors,  and  the  other  part  accruing 
ixitQT  the  death  of  the  testator,  should  liavp  been  sued  for 
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by  this  (lefendaat  and  his  sister  in  their  personal  charac- 
ters. With  a  debt  of  $8.60  to  collect,  and  the  difficulty 
staring  him  in  the  face  that,  if  he  went  to  a  solicitor,  he 
must  at  least  p^.y  him  a  fee  of  five  dollars,  none  of  which 
would  be  recoverable  from  the  present  plaintiff, — in  fact, 
no  solicitor's  costs  would  be  recoverable, — I  cannot  say 
that  he  should,  as  a  reasonable  and  discreet  man,  have 
gone  to  a  solicitor  and  found  out  about  the  practice.  I 
imagine  a  great  many  accounts  are  collected  in  these 
courts,  and  that  it  is  very  exceptional  to  employ  a  solicitor. 
There  are  authorities  upon  the  point  of  a  mistake  in  the 
nature  of  the  action  not  rendering  a  person  liable  for 
malicious  arrest.  Whalley  v.  Pepper,  7  C.  &  P.  506; 
Manley  v.  Gillespie,  27  N.  S.  K.  301.  But"  the  case  is 
really  governed  by  general  principles. 

Then,  as  to  the  falsity  of  the  allegation  that  he  feared 
the  debt  would  be  lost  unless  the  defendant  was  forthwith 
arrested.  Of  course,  the  burden  of  proof  is  upon  the 
present  plaintiff  to  prove  the  untruth  of  that  statement 
Ahrath  v.  N.  E,  Railway  Co,,  11  App.  Cas.  457.  The 
present  plaintiff  was  aboiit  to  leave  the  County  of 
Yarmouth, — that  must  be  admitted.  The  Legislature  has 
permitted  a  debtor  to  be  arrested  on  the  ground  that  he  is 
about  to  leave  a  county.  Yarmouth  was  the  only  county 
in  which  this  account  could  be  sued,  w-ithout  the  creditor 
being  put  to  an  expense  which  would  absorb  the  debt.  The 
debtor  did  dispute  the  debt.  Travelling  to  Shelburne  to 
prove  the  debt,  necessary  whether  the  debtor  intended  to 
defend  or  not,  and  to  the  County  Court,  if  there  was  an 
appeal,  without  any  allowance,  even  for  witness  fees,  was 
out  of  the  question.  The  advantage  of  a  capias  at 
Yarmouth  over  a  w-rit  of  summons  -was  that  it  compelled 
the  (l(4)tor  to  attend  at  the  trial,  and  he  then  could  be  called 
by  the  creditor  as  a  witness.  This  is  the  whole  object  of 
an  arrest,  before  judgment.,  in  England.  And  its  import- 
ance in  this  case,  when  the  creditor  had  never  seen   tha 


Digitized  by 


Google 


IRWIN     V.     LAWSON.  285 

debtor  or  had  anything  in  writing  from  him  except  the 
first  order,  the  handwriting  of  which  would  require  proof, 
or  anything  to  prove  his  case,  except  that  the  paper  was 
sent  for  four  years  to  an  address  in  Halifax,  was  very 
great.  The  creditor  did  not  know  when  the  debtor  would 
visit  Yarmouth  again.  He  did  not  know  what  the  debtor 
now  testifies  to,  namely,  that  he  visited  Yarmouth  each 
year  as  a  commercial  traveller.  But  even  then,  he  might 
avoid  the  creditor.  Although  he  admits  he  owed  him  part, 
at  least,  of  the  debt,  he  never  went  to  see  him  on  any  of 
those  visits.  Already  the  remedy  for  two,  (or  four  dollars, 
if  it  was  payable  in  advance),  of  the  $8.50  was  barred  by 
the  Statute  of  Limitations.  There  were  uncertainties 
about  the  whole  claim  and  the  attitude  of  the  debtor  which 
rendered  prompt  action  necessary. 

I  think  that  the  present  defendant  honestly  and  reason- 
ably believed  the  statement  contained  in  the  affidavit. 
Perhaps  the  result  has  justified  his  statement 

The  plaintiff  has  not  shown  a  want  of  reasonable  and 
probable  cause. 

The  action  ought,  in  my  opinion,  to  be  dismissed,  and 
with  costs. 

Note  («).— In  Varian  v.  Weeks,  et  al,  (Sydney,  C.  B.,  1892) 
Meagher  J.  filed  the  following  judgment.-The  defendant,  Ouseley 
■as  the  solicitor  of  the  other  defendant,  Weeks,  called  on  the 
plaintiff  in  January,  1900,  for  payment  of  an  account  of  $7.40 
due  by  him  to  Weeks.  He  paid  Ouseley  $4.50  and  obtained 
a  promise  from  him  to  give  him  two  or  three  weeks  to  pay  the 
balance.  This  payment  was  made  on  the  16th  of  February  and 
on  the  20th  Ouseley  made  the  statutory  affidavit  to  obtain  a 
^'-apias  against  plaintiff.  The  amount  sworn  to  was  four  dollars, 
— ^the  smallest  amount  for  which  the  justice  has  power  to  issue 
«  capias.  The  affidavit  stated  thac  four  dollars  were  due  by  the 
plaintiff  after  giving  credit  for  all  payments  and  offsets. 

It  is  difficult  to  believe, — four  days  only  having  elapsed 
between  the  payment  to  Ouseley  and  his  making  the  affidavit, — 
that  he  did  not  know  that  the  sum  of  four  dollars  wns  not  due, 
and  that  the  true  balance  was  only  $2.90.     At   any   rate   the 
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afiidavit  was  false  in  respect  to  the  amount  due.  Its  falsity 
alone  enabled  the  capias  to  issue. 

There  being  but  $2.90  due  when  the  capias  was  applied  for 
it  follows  that  its  issue,  although  for  $4  00  was  entirely  without 
jurisdiction,  and  the  proceeding  was  void.  The  capias  was 
without  authority  in  law  and  was  founded,  as  to  the  debt  at 
least,  upon  a  false  affidavit.  Its  legality  depended  on  the 
amount  actually  due.  It  would,  of  course,  have  protected  the 
justice  and  the  officer  executing  it,  but  it  cannot  be  invoked  to 
protect  either  defendant.  Being  void  there  was  no  necessity  to 
set  it  aside  ;  and  at  any  rate  the  suit  was  terminated  by  a  deci- 
sion in  the  present  plaintiff's  favour  in  the  County  Court.  If 
that  decision  is  regarded,  there  was  nothing  due  by  the  plaintiff 
at  all.  Gildimj  v.  F.yre,  10  C.  B.  N.  S  ,  592  ;  Eakin  v. 
Christopher,  18  U.  C.  C.  P.  536  ;  Griffith  v.  HaJl,  26  U.  C.  Q. 
B.  97  and  Shaw  v.  McKenzie,  6  S.  C.  R.  181,  support  the  view 
that  the  proceeding  need  not  be  set  aside  in  a  case  like  the 
present.  If,  having  jurisdiction,  the  justice  had  erroneously 
awarded  the  capias  on  the  material  before  him,  his  decision,  in 
the  absence  of  malice,  would  protect  the  defendants.  Bui  the 
blunder  did  not  arise  with  the  justice,  but  in  the  misconduct  of 
the  parties  who  obtained  the  capias  upon  a  false  affidavit,  which 
on  the  face  as  to  the  debt,  if  true,  gave  him  jurisdiction. 

Irregular  process,  which  has  been  set  aside,  and  wholly  void 
process,  appear  to  me  to  stand  on  the  same  footing,  but,  process 
which  is  erroneous  merely,  at  all  events  where  it  is  s^,  wholly 
through  the  action  of  the  judicial  officer,  will  protect  all  parties 
even  after  it  has  been  set  aside.  The  act  of  a  Cour^,  if  erroneous, 
the  Court  being  a  competent  one,  cannot  be  made  the  founda- 
tion of  an  action  for  damages.  If  the  Court  is  not  a  competent 
one  and  is  without  jurisdiction  in  the  paiticular  instance,  its 
order  or  decision  is  void.  JSee  Smith  v  WilliamSy  14  C.  B.  N. 
S.  625. 

In  my  judgment,  this  case,  as  to  both  defendants,  comes 
within  Bakery,  Braham,  3  "Wils.  368  ;  and  Bates  v.  Fillijig,  et  a/, 
6  B.  (k  C.  38.  The  former  related  to  an  imprisonment,  the 
■  latter  to  a  mere  trespass  to  goods.  See  also  Codriivgton  v.  Lloyd^ 
8  A.  ck  E.  449.  Deijo  v.  Van  Valkenhing,  5  Hill,  (N.  Y.)  242 
is  a  strong  and  well-reasoned  case  on  the  point.  See  in  a<ldition 
Shaxv  v.  McKenzie,  6  S.  C.  R.  181  and  Churchill  v.  Si^c/iea,  3  E.  <k 
B.  929  and  Jeiiniugs  v.  Florence,  2  C.  B.  N.  S.  467. 

Knowledge  of  the  payment  to  Ouseley  must  be  imputed  to 
Weeks.  It  is  the  same  as  if  he  had  received  the  money  himself. 
Bates  V.  Pillhuj,  already  cited.  With  that  knowledge  he  at- 
tended and  gave  evidence  on  both  trials  and  s:)ught  to  recover 
S4.00  when  only  $2.90  was  due  him.  He  ratified,  with  know- 
ledge,   Ouseley's   acts    and    the    plaintiff's    arrest     thereunder. 
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Ouseley  on  the  other  hand  cannot  justify  nor  excuse  his  acts, 
by  merely  saying  that  he  acted  under  orders  from  defendant. 
If  it  be  true,  as  Ouseley  says,  that  ihe  other  defendant  directed 
him  to  issue  a  capias,  there  is  no  evidence  that  he  instructed 
him  to  obtain  a  capias  for  more  than  was  actually  due.  But 
assuming  knowledge  on  Weeks'  part  that  only  $2.90  was  due, 
the  law  imputes  to  him  knowledge  that  a  capias  could  not  issue 
for  that  sum  and  in  that  view  he  authorized  an  illegal  proceed- 
ing against  the  plain' iff. 

The  plaintiff  is  entitled  to  recover,  in  my  opinion,  and  I 
award  him  the  sum  of  seventy-five  dollars  damages  and  costs 
for  which  there  will  be  judgment  against  both  defendants. 

NoTR  (6). — In  Mclvor  v.  McDonald^  (Sydney,  March  21st, 
1904),  Meaghkr,  J.  filed  the  following  judgment. — The  defen 
dant  was  the  informant  in  a  proceeding  against  the  plaintiff  for 
an  offence  against  the  provisions  of  the  Canada  Temperance  Act, 
upon  which  a  conviction  was  made  for  a  third  offence,  and 
imprisonment  for  two  months,  in  the  gaol  at  Sydney,  was 
awarded. 

The  defendant  received  the  warrant  from  the  magistrate 
and  handed  it  to  a  constable  with  directions  to  arrest  the  plain- 
tiff and  convey  him  to  gaol  in  Sydney.  He  was  detained  in 
gaol  from  the  1 2th  of  March  to  the  17  th  of  April  when  he  was 
discharged  on  habeas  corpus. 

The  only  defect  is  in  the  commitment  which  directed  the 
imprisonment  with  hard  labour,  and  which  although  in  the  form 
prescribed  by  Ch.  34  of  the  amending  Act  of  1888  is  not 
authorized  by  the  statute  itself  It  is  not  surprising  that  such 
a  blunder  should  have  been  committed  by  the  mag's ':rate,  where 
the  form  of  warrant  was  made  to  order  by  parliament. 

The  plaintiff  brought  an  action  against  the  magistrate  who 
made  the  conviction  and  issued  the  warrant,  and  on  the  7th  of 
January  la.st,  recovered  judgment  therein  for  $60  damages  and 
costs  in  respect  of  the  arrest  and  imprisonment  in  question. 

Amongst  other  contentions,  on  behalf  of  the  defendant,  it 
was  urged  that  having  recovered  once  for  the  alleged  wrongs 
the  plaintiff  cannot  recover  again  in  this  action.  This  conten 
tion  must  prevail.     Littledale,  J.  in  Laugher  v.  Pointer^  (1826), 

5  B.  <fe  C.  558,  said  :  "The  law  does  not  lecognize  a  several 
liability  in  two  principals  who  are  unconnected.  If  they  are 
jointly  liable  you  may  sue  either,  but  you  cannot  have  two 
separately  liable."  The  court  in  that  case  was  equally  divided, 
but  the  opinion  of  Mr.  Justice  Littledale  was  recognized  as 
expressing  the  correct  view  in  Quarman  v.  Burnett^  (1840)  6  M. 

6  W.  499. 

If  the  plaintiff  succeeds  in  this  action  he  will  have  recovered 
damages  twice  for  the  same  injury. 


Digitized  by 


Google 


288  IRWIN      V.      LAWSON. 

The  judgment  against  the  magistrate  could  only  have  beea 
for  what  was  done  under  the  warrant  alone.  It,  therefore, 
seems  to  me  that,  as  regards  what  was  done  under  the  warranty 
And  in  the  doing  thereof,  the  magistrate  and  the  defendant 
must  be  regarded  as  occupying  the  same  relation  to  the  plaintiff. 
Both  were  trespassers.  If  they  acted  together,  one  acted  under 
the  other's  directions, — they  were  joint  toi  t  feasors  and  a  recovery 
Against  one  is  a  bar  to  a  recovery  again^at  the  other.  Brinsmead 
*v.  Harrison,  L.  R.  7  C.  P.  547.  If,  liowever,  they  were  not  joint 
tort-feasors  they  were  both  principals.  The  cause  of  action 
Against  each  was  identical,  and  is  in  fact  alleged  on  identical 
terms  in  the  statements  of  claim.  Both  are  rested  on  the  same 
ground.  The  same  evidence  would  support  both  actions  and 
where  that  is  so  the  recovery  of  judgment  in  one  action  is  a  bar 
to  the  other.     Addison  on  Torts,  54  «k  94. 

Littledale,  J.,  in  the  case  referred  to,  also  said  : — "If  indeed 
several  persons  are  concerned  in  a  trespass  or  other  tortious  act, 
they  are  liable  jointly  or  severally  at  the  election  of  the  party 
injured  ;  but  the  several  liability  arises  from  the  joint  liability 
And  from  the  rule  of  law  that  a  party  injured  need  not  sue  all 
who  were  guilty  of  the  wrongful  act.  But  two  persons  cannot 
be  made  separately  liable  at  the  election  of  the  party  suing 
unless  in  cases  where  they  would  be  jointly  liable.  See  Pigolt 
on  Torts,  81  ;  Brown  v.  Wooten  Cro.  Jac,  73  ;  approved  in  King 
V.  Hoare,  13  M.  &.  W.  504.  There  may  be  several  defendants, 
it  has  been  said,  but  there  can  be  but  One  cause  of  action. 
There  are  perhaps  a  few  exceptions  to  the  rule,  as  in  case  of 
repeated  libels. 

In  Burrows  v.  March  Gas  Co.,  L.  II.  5  Ex.  67  and  7  L.  R. 
Ex.  96,  Kelly,  C.  B.  regarded  the  gasfitter  and  the  company  as 
joint  tort-feasors.     Pigott  on  Torts,  169. 

I  have  not  thought  it  necessary  to  deal  with  the  question 
of  notice  and  other  contentions  raised  by  the  defence. 

The  plaintiff  brought  two  actions  at  his  peril ;  he  should 
have  been  content  with  <»ne  ;  or  at  all  events  shouM  have  joined- 
both  parties  if  he  desired  redress  against  both.  It  is  impossible 
he  can  recover  damages  twice  over  for  the  selfsame  injury.  Fur 
these  and  other  reasons  I  need  not  enumerate,  I  shall  not 
relieve  him  of  costs  prior  to  the  defence  being  amended. 

The  defendant  will  have  judgment  with  costs. 


NoTR  (c). — As  to  joint  tort-feasors,  see  fVigrv,  Blois,  ante,  p.  266. 
Note  (</). — See  Ex  parie  Gutierrez,  11  Ch.   D.  298,   as  to   the  question 

of  a  debtor's  g:oing  away  with  the  alleg'eci  inlention  of  avoiding 

payment.      As  to   action    for  malicious   arrest   see   Patterson  v. 

Munro^  {i go ^)  post. 
Note  (<»). — Thj  provision    for  capias^  where   defendant    resides   out   of 

county,  has  been  amended.     See  Ch  159  R.  S,,  s.  15. 
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FaBQUIIAE  V.   BiLLMAN. 

Before  Graham,    E    J. 

A  memorandum  is  **  nigned  "  within  the  Statute  of  Frauds,   if  only   the 

surname  of  the  purchaser  is  written  on  it  by  the  auctioneer. 
Merely  formal  terms  of  sale  will  be  implied  by  law. 
An  auctioneer,  authorized   to  sell,  has  no  authority  to  rescind   the  sale. 

Rowings  for  plaintiff. 

Harris,  K.  C,  for  defendant. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided:  September  3rd,  1901.     Graham^  E.  J.: 

This  is  an  action  for  the  price  of  two  pontoons  alleged 
io  have  been  sold  by  the  plaintiff's  auctioneer,  Clarke,  to 
the  defendant.  The  defence  relied  upon  is,  (1)  the  want 
of  a  memorandum  within  the  provisions  of  the  Statute  of 
Prauds,  (2)  a  rescission  of  the  sale,  (3)  a  refusal  upon 
the  part  of  the  plaintiff  to  accept  as  part  of  the  price  an 
order  accepted  by  him  in  favor  of  Billman,  Chisholm  & 
Co.,  which  I  will  refer  to  presently. 

This  is  the  entry  made  in  respect  to  the  pontoons  in 
the  auctioneer's  book: 

"Sale  pontoons  at  Merchants'  Exchange,  Wednesday, 
June  20th,  1900,  Capt.  J.  A.  Farquhar." 

Then  follows  a  clipping  from  a  newspaper  containing 
the  advertisement,  as  follows : 

"Clarke, 
Pontoons, 
By  Melvin  S.  Clarke, 
At  Merchants'  Exchange,  Bedford  Row, 
on  Wednesday  next,  20th  inst.,  at  12  o'clock  noon. 
"The  two  new  pontoons  used  in  raising  the  steamship 
Maverick,  each  seventy  feet  long,  fourteen  beam,  eleven 
feet  deep,  with  lifting  capacity  of  310  tons.    They  are  very 
strongly  built  and  well  adapted  for  lifting  vessels.     Must 
be  sold  to  close  contractors'  arrangement." 

19 — N.   S.    R.   40. 
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When  the  pontoons  were,  at  the  auction,  knocked  down 
to  the  defendant,  who  was  present  and  made  the  bid,  the 
auctioneer  wrote  under  this  advertisement,  pasted  in  the 
book: 

"2  pontoons  at  $300,  Billman." 

Some  time  afterwards  he  carried  it  out,  thus, — **$600." 

There  was  read  at  the  sale  by  the  auctioneer  his  instruc- 
tions, unsigned.    They  were  as  follows : 

"2  pontoons,  built.a  few  weeks  ago.    Dim.  70x14x11  ft. 

Each  containing  five  w^ells  for  chains.  With  a  lifting 
capacity  of  310  tons  each. 

Terms  cash. 

The  pontoons  are  lying  alongside  Evans'  barge,  Dart- 
mouth.   Ji^urchaser  of  pontoons  to  take  charge  to-day. 

Any  moorings  attached  to  the  pontoons  are  not  to  be 
sold  with  them." 

That  afternoon,  Mr.  Chisholm,  the  partner  of  Billman, 
obtained  an  order,  written  by  Chisholm,  from  Musgrave 
&  Co.,  which  firm  owed  Billman,  Chisholm  &  Co.  a  larger 
sum,  and  had  an  equal  interest  in  the  pontoons  with 
Farquliar.     This  is  the  order: 

''Halifax,  June  20,  1900. 
^To  Capt.  J.  A.  Farquhar,  City: 

^*Please  pay  Billman,  Chisholm  &  Co.  half  the 
proceeds  of  sale  two  pontoons  sold  at  auction  by  Melvin 
Clarke,  less  auctioneer's  charges. 

"Musgrave  &  Co.'' 

This  was  taken  to  Capt.  Farquhar,  and  he  wrote  across 
it: — "Accepted,  J.  A.  Farquhar,"  after  stipulating  that 
he  would  pay  it,  only  after  certain  charges  against  the 
partnership  composed  of  Farquhar  and  Billman,  Chisholm 
&  Co.  in  the  venture  in  which  they  had  used  the  pontoons, 
had  been  paid  by  the  partnership  to  its  creditors.  And,  he 
says,  Chisholm  assented  to  this.  This  condition  is  denied 
o'n  the  part  of  the  defendants.  I  am  of  opinion  that  there 
was  a  sufficiently  signed  memorandum  within  the  provis- 
ion of  the  Statute  of  Frauds.    It  is  well-kno^vn  law  that 
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the  auctioneer,  under  the  circumstances,  would  be  held  to 
be  the  agent  of  the  purchaser,  (Bird  v.  Boulter,  4  B.  &  Ad. 
443),  to  make  the  memorandum.  Then,  the  signature  of 
"Billman,"  even  without  the  Christian  name,  was  suffi- 
cient. Lobh  V.  Stanley,  5  Q.  B.  574 ;  Blackburn  on  Sales, 
pages  68,  69.  It  is  not  different  from  the  case  of — ^^Mr. 
A.  presents  his  compliments,"  or,  "begs  to  inform,"  or, 
"lias  agreed,  etc.,"  or  the  memorandum  from  A.  B.,  or  the 
name  of  the  sender  at  the  head  of  a  telegram.  It  appears 
that  any  of  these  will  answer  as  a  signature.  Leake  on 
Contracts,  234. 

In  Jones  v.  Victoria  Graving  Dock,  L.  J.  46  Q.  B. 
223,  Lush,  J.,  said : 

"But  so  that  this  kind  of  evidence  is  given,  it  matters 
not  that  the  memorandum  was  not  made  at  the  time  or  for 
what  purpose  the  signature  was  put,  if  only  it  was  put  to 
attest  the  document  as  that  which  contains  the  terms  of 
the  contract." 

Then  the  question  arises,  whether  the  memorandum  in 
the  auctioneer's  book  contains  all  the  material  terms  of  the 
contract,  or  whether  there  is  not  a  material  variance 
therefrom  as  evidenced  by  the  instructions  to  the  auctioneer 
read  at  the  sale. 

It  appears  that  merely  formal  or  non-essential  terms 
will  be  implied  by  the  law.  That  specific  articles  like 
these  pontoons  were  sold  for  cash  would  be  implied  by 
law.  Campbell  on  Sales,  page  394.  Then,  it  would  be 
implied  that  the  property  and  the  right  of  the  possession 
passed  immediately  to  the  purchaser,  and  the  pontoons 
were  then  at  the  risk  of  the  defendant.  Benjamm  on 
Sales,  pp.  268,  269. 

By  the  law  of  England,  by  a  contract  for  the  sale  of 
specific  ascertained  goods,  the  property  immediately  vesta 
in  the  buyer,  and  a  right  to  the  price  in  the  seller,  unless 
it  can  be  shown  that  such  was  not  the  intention  of  the 
parties.     Giitmour  v.  Supple,  11  Moore  P.  C.  5(36. 

In  the  Sale  of  Goods  Act,  section  18,  the  rule,  which 
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I  take  for  granted  was  the  rule   before   the   statute   was 
passed,  is  thus  stated: 

*^When  there  is  an  unconditional  contract  for  the  sale 
of  specific  goods  in  a  deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract  is  made,  and 
it  is  immaterial  whether  the  time  of  payment  or  the  time 
of  delivery,  or  both,  be  postponed." 

If  this  is  so,  the  omission  from  the  memorandum  of 
the  words,  "terms  cash,"  would  not  constitute  a  variance. 
And,  in  my  opinion,  the  same  observation  would  apply  to 
the  expression,  "Purchaser  of  pontoons  to  take  charge 
to-day,"  contained  in  the  instructions,  but  not  in  the  mem- 
orandum. There  is  not  in  this  context  any  difference 
between  "to-day"  and  immediately.  The  expression  had 
not,  I  think,  reference  to  delivery.  It  was  a  superfluous 
request  that  the  purchaser  should  henceforth  take  care  of 
them,  2)ossibly  made  without  being  aware  that  the  law  pro- 
vided that  they  were  at  the  risk  of  the  purchaser  immedi- 
ately they  were  sold.  The  omission  of  the  reference  to  the 
moorings  is  not  material.  Sari  v.  Bourdillon,  1  C.  B.  K. 
S.  188. 

Coming  to  the  question  of  rescission,  as  already  inti- 
mated, I  am  of  opinion  there  was  a  bargain  and  sale  of  the 
goods;  that  this  was  an  executed,  not  an  executory  agree- 
ment. In  addition  to  the  authorities  already  cited,  see 
Blackburn  on  Sales,  2nd  Ed.,  page  124;  Campbell  on 
Sales,  336. 

According  to  this  view,  there  would  have  to  be  the 
formality  of  a  resale  by  Billman  to  Farquhar,  if  that 
could  be  called  a  rescission.  This  did  not  take  place. 
There  was  not,  of  course,  a  release  of  the  price  payable  by 
Billman.  I  adopt  the  evidence  of  Clarke,  the  auctioneer, 
that  he  did  not  attempt  to  rescind  the  sale. 

But  it  is  clear,  even  if  he  had,  that  there  was  no 
authority  for  him  to  do  so.  The  sale  had  been  made,  and 
his  authority  to  do  this  could  not  be  implied.  Even  if 
Parquhar  afterwards  referred  Billman  to  Clarke,  it  was 
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to  carry  out  the  sale,  not  to  rescind  it.     See  the  case  of 
Xenos  V.  Wickham,  2  Eng.  &  Ir.  Appeals,  321. 

Musgrave^  does  not  pretend  that  he  released  Billman 
from  the  sale.  He  was  interested  with  Billman  in  the 
purchase  of  the  pontoons,  and  it  would  have  been  a  fraud 
on  the  part  of  Musgrave  and  Billman  to  have  attempted  to 
rescind  the  sale  behind  the  back  of  Farquhar. 

Then,  in  respect  to  the  refusal  of  Farquhar  to  take  the 
order  as  part  payment  of  the  price,  it  ap[>ear3  to  me  that* 
this  would  not  constitute  a  defence  to  the  action  for  the 
price. 

The  remedy  was  to  bring  an  action  for  the  conversion 
of  the  pontoons.  And,  no  doubt,  there  would  be  an  action 
maintainable  against  Farquhar  for  refusing  to  carry  out 
the  agreement  contained  in  the  order,  if  he  was  not  right 
in  his  contention  as  to  the  condition  upon  which  it  was 
accepted. 

But  he  could  not  treat  the  sale  as  at  an  end.  Martin- 
dale  V.  Smith,  1  Q.  B.  389 ;  Benjamin  on  Sales,  941 ;  Page 
V.  Cowasgee,  1  P.  C.  127.  Apparently  in  that  case  there 
was  actual  delivery,  but  the  principle  is  the  same,  where 
there  is  constructive  delivery.  Besides,  there  was  no 
agreement  that  this  order  should  be  taken  in  payment,  and, 
at  most,  it  was  a  cross  demand  of  Billman,  Chisholm  &  Co. 
against  Farquhar. 

As  to  the  counter-claim,  it  would  be  necessary  to  bring 
in  Chisholm  as  a  party  under  the  Judicature  rules,  and  I 
do  not  imderstand  that  this  was  done. 

The  plaintiff  is  entitled  to  judgment  for  the  price  of 
the  pontoons, — $600, — and  to  have  the  counter-claim  dis- 
missed, with  costs. 

I  must  not  be  taken  to  affirm  the  contention  made  by 
the  plaintiff  at  the  trial,  that  parol  evidence  was  admiss- 
ible to  prove  that  the  order  w^as  payable  out  of  proceeds 
of  sale  only  after  the  deduction  of  payments  made  on 
account  of  the  partnership. 
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Bauld  ET  AL  V.  Smith  et  al. 
Before  Meagher  J. 

In  December,  1899,  defendants  contracted  with  plaintiffs  to  carry  a 
carg-o  of  hard  coal  from  New  Jersev  to  Halifax  in^  the  schooner  of 
defendants.  The  schooner  sailed  with  her  cargo  on  Deceonber 
30th,  1S99,  ^^^  ^»<1  not  reach  Ilalifax  until  the  fifteenth  of  March, 
1900. 

Held,  that  there  was  a  breach  of  the  contract  to  carry  and  deliver  the 
carg-o  within  a  reasonable  time. 

Held,  further,  that  the  carrier  had  notice  from  the  description  of  the 
goods  that  delay  in  the  voyage  would  diminish  their  value,  and,  as 
^  there  were  circumstances  which  it  was  reasonable  to  assume  were 
known  to  the  carrier,  from  which  the  object  of  the  plaintiffs  in 
ordering-  the  coal  oug^ht  to  be  inferred  by  the  carrier,  damagres  were 
recoverable  for  the  natural  consequences  of  the  failure  of  that  object ; 
that  the  natural  consequence  of  the  breach  of  this  contract  was  a 
loss  to  the  plaintiffs  through  an  inevitable  fall  in  the  market  value 
of  the  coal  ;  that  therefore  the  difference  in  such  market  value  be- 
tween the  time  when  the  coal  should  have  arrived  and  the  ticne 
when  it  actually  arrived,  was  the  proper  measure  of  damag-es. 

The  Parana,  i  P.  D.  452,  2  P.  D.  118  ;  The  Notting  Hilly  9  P.  D.  105  ; 
and  Smeed  v.  Foord,  i  E.  &  E.  602,  di^ting-uished. 

If.  A,  Henry  for  plaintiffs. 

^^\  B,  A,  Ritchie,  K.  C,  for  defendants. 

The  plaintiffs  carried  on  business  as  dealers  in  coal  at 
Halifax,  and  the  defendants,  who  belong  to  New  Bruns- 
wick, were  owTiers  of  the  schooner  ^^Carlotta."  In  Decem- 
ber, 1899,  defendants  contracted  with  plaintiffs  to  carry 
a  car^o  of  hard  coal  in  this  schooner  from  New  Jersey  to 
Halifax. 

In  this  action  plaintiffs  sought  damages  for  delay, 
arising  from  a  failure  to  perform  the  voyage  with  reason- 
able diligence.  The  schooner  sailed  with  her  cargo  on 
December  30th,  1899,  but  did  not  reach  Halifax  until  the 
14th  or  15th  of  March,  1900.  Ten  to  fifteen  days  is  an 
ordinary  average  voyage  between  these  ports. 

The  trial  took  plao<*  before  Meagher,  J.,  at  Halifax, 
in  April,  1901. 

The  learned  judge  found  that,  if  the  master  had  pros- 
ecuted his  voyage,  as  he  ought  to  have  done,  with  ordinary 
courage,  eiicrgy  and  vigilance,    he    would    have    reached 
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Halifax,  at  the  latest,  by  the  middle  of  January,  1900, 
and  thus  prevented  a  delay  of  two  months, 

(The  learned  judge,  in  the  earlier  portion  of  his 
judgment,  elaborately  reviews  the  evidence  on  this  point, 
and  finds  that  there  was  a  breach  of  the  contract  to  carry 
and  deliver  the  cargo  within  a  reasonable  time.  The 
judgment  then  proceeds,  as  follows :) 

Mr.  Henry  contended  that  special  damages  only  were 
elaimed  in  the  statement  of  claim,  and,  therefore,  nominal, 
or  general  damages,  could  not  be  awarded,  and  that,  as 
a  matter  of  law,  the  special  damages  alleged  were  not 
recoverable. 

I  cannot  adopt  the  first  part  of  this  contention,  nor 
do  I  think  it  material  in  the  light  of  the  proof. 

Damages  arising  from  a  fall  in  the  market  value  of 
the  cargo  were  contended  not  to  be  recoverable,  on  the 
authority  of  The  Parana  (1877),  2  Prob.  Div.  118;  and 
the  Notiing  Hill  (1884),  9  P.  D.  105.  These  authorities 
control  me  so  far  as  I  deem  them  applicable.  Thev  do  not 
govern  the  present  case,  in  my  opinion,  because : 

(a)  The  damages  claimed  there  were  due  to  an  acci- 
dental fall  in  the  market  value  of  the  goods. 

(b)  There  was  nothing  in  the  character  of  the  trade, 
or  the  commercial  value,  or  saleable  character,  of  those 
goods  which  made  it  in  the  least  degree  certain,  nor  even 
probable,  that  such  fall  was  to  occur.  The  prices  were  as 
liable  to  go  up  as  down. 

(r)  The  damages,  or  lo^s  of  market,  or  fall  in  value 
there,  were  speculative  merely,  could  not  have  been  fore- 
seen, and,  therefore,  could  not  have  been  in  the  contempla- 
tion of  the  parties  to  the  contract ;  and, 

(d)  It  could  not  be  said  in  the  Parana — a  case  of 
contract — that  it  was  made  with  reference  to  any  well- 
known,  or  certain  condition,  of  the  market,  or  any  special 
use  to  be  made  of  the  cargo,  or  any  limited  period  of  sale 
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for  it ;  nor  that  the  parties  had  any  common  knowledge 
touching  these  elements,  such  as  I  find  existed  in  the 
present  case,  nor  that  such  knowledge  could  be  imputed  to 
the  carrier. 

An  examination  of  these  cases  will  show  that  much 
importance  appears  to  have  been  attached  to  the  fact  that 
the  fall  in  the  market  was  merely  accidental — therefore 
speculative — that  the  damages  claimed  were,  therefore,  too 
remote,  and  some  significance  was  placed  on  the  fact  that 
the  voyage  was  necessarily  a  long  one,  in  anv  case. 

The  "dotting  Hiir'  simply  affirmed  the  "Parana,"  and 
held  that  in  the  matter  of  remote  or  speculative  damages 
there  was  no  distinction  between  contract  and  tort.  The 
present  case  is  in  many,  if  not  all,  of  the  above  particulars, 
the  opposite  of  the  "Parana."  It  is  well-known  that  coal 
of  the  character  of  this  cargo  is  not  produced  in  Canada^ 
and  that  in  New  Brunswick,  as  well  as  here,  the  supply 
come^  from  New  York  and  Philadelphia,  or  vicinity. 

It  is  common  knowledge  to  those  engaged  in  house- 
keeping and  business,  including  carriers  by  water, — ^I 
should  say  especially  the  latter, — that  hard  coal  is,  as  a 
general,  if  not  an  invariable,  rule,  imported  in  the  summer 
and  autumn  seasons,  and  early  part  of  the  winter,  and 
that  the  great  bulk  of  the  sales  are  made  at  these  times. 
Sales  after  the  early  part  of  January  are  almost  entirely 
to  fill  up  any  supposed  deficiency  until  spring.  The 
defendants  knew,  I  have  no  doubt,  that  the  only  market, 
or  demand,  in  cities,  towns  and  villages  in  this  northern 
climate  for  coal,  such  as  this  vessel  carried,  was  for  house 
and  domestic  purposes  and  heating  hotels,  schools,  places 
of  business,  etc.,  and,  therefore,  that  sales  must  needs  be 
limited  in  quantity,  and  that  it  is  used  substantially  during 
the  winter  and  early  spring  weather  only.  Being  suitable 
for  stoves  and  furnaces  only,  the  cargo  in  itself  would 
bring  home  notice  to  the  defendants  what  its  intended  use 
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was;  that  it  would  be  sold  in  small  quantities,  according 
to  well-known  prevailing  methods  in  these  latitudes,  and, 
therefore,  it  must  have  been  reasonably  certain  to  them  it 
would  not  be  sold  before  arrival.  Carver  on  Carriage  of 
Goods  by  Sea,  724,  says : 

"The  description  of  the  goods  may  itself  notify  the 
carrier  that  delay  will  diminish  their  value/' 

It  was  also  common  knowledge  that,  as  the  winter 
season  advanced,  the  demand  would  materially  decrease, 
not  accidentally,  but  invariably ;  and  that  prices  and  sales 
would  fall  correspondingly.  Every  housekeeper  and 
business  man  knows  that,  and  carriers,  whose  special 
interest  it  is  to  study  and  to  know  the  needs  of  the  com- 
munity, in  respect,  at  least,  to  goods  in  general  use, 
coming  exclusively  from  abroad,  and  when  the  demand 
therefor  is  brisk,  or  the  reverse,  ought  reasonably  be  held 
to  possess  that  knowledge.  It  is,  therefore,  reasonable  to 
conclude  that  this  contract  was  made  with  reference  to 
these  well-known  conditions  touching  the  coal  trade,  and 
that  they  formed  the  basis  of  the  contract  itself.  Wood  on 
Raihvays,  vol.  3,  page  1607,  and  consequently  the  fall  in 
the  market  may  be  fairly  said  to  have  been  in  the  con- 
templation of  the  parties. 

Where  the  carrier  has  notice  of  the  special  circum- 
stances, either  expressly,  or  by  the  nature  of  the  articles, 
that  make  delay  or  loss  of  particular  moment  to  the  con- 
signee, it  is  liable  to  respond  in  damages  for  any  injury 
which  it  may  reasonably  foresee  may  occur.  This  is  the 
language  of  an  eminent  English  judge.  Cockburn,  C.  J., 
in  Smeed  v.  Foord,  1  Ell.  &  Ell.  ()02,  (also  2S  L.  J.  Q.  B. 
178),  said: 

"The  principle  is  now  settled  that  whenever  the  object 
of  the  sender  is  specially  brought  to  the  notici?  of  the 
carrier,  or  circumstances  are  known  to  the  carrier,  from 
which  the  object  ought  in  reason  to  be  inferred,  so  that  the 
object  may  be  taken  to  have  been  within  the  contemplation 
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of  both  parties,  damages  may  be  recovered  for  the  natural 
consequences  of  the  failure  of  that  object." 

The  foregoing  appears  in  the  judgment  of  Sir  R 
Phillimore  in  The  Parana,  1  P.  D.  452,  and  is  quoted  by 
Mellish,  L.  J.,  at  2  P.  I).  120,  as  the  former's  language, 
and  is  there  affirmed  as  the  correct  rule. 

See  also  Simpson  v.  The  L.  &  N.  W,  By.  Co.,  1  Q. 
B.  D.  274,  where  the  court  drew  the  inference  that  the 
plaintiff's  object  in  sending  the  goods  was  known  to  the 
defendants,  and  held  them  liable,  accordingly,  in  damages 
for  loss  of  profit  and  loss  of  time;  and  the  observations 
of  Brett,  M.  K.,  in  Grehert-Borgnis  v.  Nugent,  15  Q.  B. 
D.  91,  where  he  said: 

"Therefore,  the  moment  it  was  known  that  there  was 
a  contract  to  deliver  goods  in  Russia,  that  gave  notice  to 
defendant  that,  if  ho  did  not  deliver  at  the  times  spe<5ified, 
which  were,  I  suppose,  summer  times,  and  if  he  delivered 
late,  the  natural  consequence  would  be  the  plaintiff  would 
have  to  pay  increased  rates  of  freight." 

I  may  also  refer  to  the  language  of  Lord  Chancellor 
Cairns,  in  L,  &  G,  By.  Co.  v.  Litton.,  L.  R.  7  H.  L.  517, 
at  page  525,  where  lie  referred  to  the  rcj^trictions  and 
impediments  put  by  the  company  in  the  way  of  the 
carriage  of  his  coal,  and  of  his  being  in  consequence  sup- 
planted by  his  rivals  in  the  coal  trade,  and  added: 

**That  clearly  would  be  a  loss  of  customers,  and  the 
loss  occasioned  by  that  circumstance,  among  others,  would 
be  a  head  under  w^hich  damages  might  b?  awarded." 

Tn  Miulze  v.  The  G.  E.  By.  Co.,  19  Q.  B.  D.  30,  the 
Court  of  Appeal  held  that  plaintiffs  were  entitled  to 
recover  the  value  to  them  of  the  samples  at  the  time  when 
they  should  have  been  delivered.  The  company's  negli- 
gence caused  a  delay  which  made  the  samples  valueless. 

Lord  Esher,  M.  R.,  said: 

"These  goods  WTre  delivered  to  the  carrier  under  a 
denomination  which  the  learned  judge  has  found  was  to 
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mform  them  that  there  was  a  commercial  necessity  that 
the  goods  should  be  delivered  in  a  reasonable  time." 

The  defendants  merely  had  notice  they  were  samples. 

That  case  affirmed  the  principle  of  Wilson  v.  The  L. 
d  Y.  By.  Co.,  9  C.  B.  X.  S.  632,  where  it  was  held  that 
the  depreciation  in  value  of  the  cloth,  for  caps,  owing  to 
the  season  being  at  an  end,  might  be  taken  into  account. 

The  same  means  of  information  and  knowledge  of  a 
commercial  necessity  for  an  early  arrival  of  this  cargo 
existed  here,  as  to  the  defendants,  as  in  Schulze's  case. 

In  the  Wilson  case,  just  mentioned,  the  judge  told  the 
jury  they  were  at  liberty  "to  take  the  loss  of  the  season" 
into  consideration.     On  appeal,  it  was  held: 

*'If  that  meant  that  the  goods,  by  reason  of  their  not 
having  been  delivered  in  due  time,  had  been  lessened  in 
value,  that  is,  if,  in  consequence  of  delay,  they  had  become 
of  less  value  to  the  plaintiff,  because  the  articles  to  be  made 
up  would  be  less  marketable,  as  the  time  for  finding  cus- 
tomers for  them  had  gone  by,  and  so  the  goods  were  left 
on  plaintiff's  hands,  deteriorated  or  diminished  in  value, 
there  was  no  mistake  in  the  charge." 

The  languag?  of  Martin,  B.,  in  CoUard  v.  The  S.  E. 
By.  Ct.  (18f)l),  7  H.  &  X.  70,  in  describing  the  point 
that  the  defendants  had  no  notice  of  the  purpose  for  which 
the  hops  were  sent,  may  bo  adopted  here  towards  the 
defendants. 

The  natural  consequences  of  a  breach  of  this  contract, 
under  the  circumstances  which  I  find  existed  when  it  was 
made,  and  of  which  both  parties  were  aware,  was  a  loss 
to  the  plaintiffs  through  an  inevitable-  fall  in  the  market 
value  of  these  goods,  through  the  delay  caused  by  the 
defendants'  default,  and,  therefore,  the  difference  in  such 
market  value  between  the  time  w4ion  they  should  have 
arrived  and  the  time  when  they  did,  is  the  proper  measure 
of  damages.  If  I  am  right  in  my  conclusions  and  infer- 
ences of  fact,  neither  the  ^Tarana"  nor  the  "Xottirg  Hill" 
<^ase  militates  against  this  view. 
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The  following  language  of  Mellish,  L.  J.,  in  the  earUer 
case  on  appeal^  page  121,  clearly  shows  that.  He  said, 
after  referring  to  the  fact  that  there  was  no  case  which 
held  that  damages  could  be  recovered  for  delay  on  a  long 
voyage  by  sea,  where  there  was  what  might  be  called  a 
merely  accidental  fall  in  price  during  such  delay: 

''If  goods  are  sent  by  a  carrier  to  be  sold  at  a  particular 
market  *  *  *  and  by  reason  of  delay  on  the  part  of  • 
the  carrier  they  have  not  arrived  in  time  for  the  market,, 
no  doubt,  damages  for  the  loss  of  market  may  be  recovered. 
So,  if  goods  are  sent  for  the  purpose  of  being  sold  in  a 
particular  season,  when  they  are  sold  at  a  higher  price 
than  they  are  at  other  times,  and  if,  by  re.ison.  of  breach  of 
contract,  they  do  not  arrive  in  time,  damages  may  be 
recovered.  Or,  if  it  is  known  to  both  parties  that  the 
goods  will  sell  at  a  l)etter  price  if  they  arrive  at  one  time 
than  if  they  arrive  at  a  later  time,  that  may  be  a  ground 
for  giving  damages  for  their  arriving  too  late  and  selling 
for  a  lower  sum.  But  there  is  in  this  case  no  evidence  of 
anything  of  that  kind." 

It  was,  in  tliat  case,  a  mere  accident  that  the  prices 
were  lower  in  November  than  in  October,  when  she  ought 
to  have  arrived. 

Brett,  M.  R,  in  9  P.  D.  113,  construing  and  applying 
the  language  just  quoted,  said: 

"Loss  of  market  is,  on  an  ordinary  voyage,  so  uncer- 
tain that  it  cannot  be  the  natural  and  reasonable  conse- 
quence in  every  case." 

The  last  example  in  the  quotation  from  Mellish,  L.  J., 
covers  this  case,  it  seems  to  me,  and  although  he  does  not, 
in  that  example,  particularly  specify  what  damage  was 
recoverable,  it  is,  I  think,  clear,  from  the  preceding 
language,  he  meant  the  difference  in  the  market  value. 

The  reference  to  an  accidental  fall  in  the  market,  with 
which  that  passage  begins,  seems  to  make  its  two  conclud- 
ing sentences  all  the  more  emphatic  as  to  the  damages  to- 
be  recovered  in  the  latter  case. 
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The  registrar,  whose  judgment  was  affirmed  in  the 
'^'Xotting  Hill,"  appreciated  the  importance  there  of  the 
fact  that  the  fall  was  accidental.    See  page  109  of  9  P.  D. 

It  would  be  absurd  to  attribute  to  a  contracting  party 
that  he  foresaw  or  contemplated,  as  the  result  of  a  breach 
by  him,  damages  which  accidentally  arose  through  a 
change  in  the  market  which  could  not  have  been  antici- 
pated.    Carver,  section  726,  says: 

"The  fall  in  the  market  is  not  a  consequence  of  the 
improper  delay ;  and  where  it  is  due  to  a  fluctuation  which 
is  not  of  a  periodical,  regularly  recurrent,  kind,  so  that  it 
would  not  be  anticipated  as  a  matter  of  common  expecta- 
tion, it  is  not  one  of  those  ordinary  circumstances  by 
which  the  carriers'  liability  may  be  increased." 

Scrutton,  in  dealing  with  the  subject  from  the  stand- 
point of  a  carrier  by  water,  says : 

"But  where  it  is  part  of  the  common  knowledge  of  the 
contracting  parties  that  the  goods  are  wanted  for  a  partic- 
ular market  or  for  a  particular  season,  at  which  they  will 
command  a  special  price,  or  to  fulfil  a  special  sub-contract, 
damages  for  the  loss  of  such  market,  season,  or  sub-con- 
tract, may  be  recovered." 

Smeed  v.  Foord,  already  cited,  was  greatly  relied  on 
It  is  distinguishable  on  obvious  grounds.  The  market 
price,  evidence  of  which  was  excluded,  was,  as  Gray,  J., 
points  out  in  13  Allen  387,  not  the  market  price  of  the 
thneshing  machine  agreed  to  be  delivered,  but  of  the  wheat 
which  the  plaintiff  threshed  with  it."  These  could  not 
have  been  in  the  contemplation  of  the  parties,  and  could 
not  have  been  foreseen,  and  wei»  too  remote. 

Mellish,  L.  J.,  said,  in  the  "Parana"  case,  that  there 
may  be  a  very  material  difference  between  cases  of  carriage 
by  sea  and  by  railway.  But  in  that  connection  he  was 
careful  to  observe  that  there  was  no  case  which  awarded 
damages  for  delay  on  a  "long"  voyage  by  sea,  where  the 
fall  was  accidental. 
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Once  the  fact  of  breach  of  contract  is  found,  in  refer- 
ence  to  the  prosecution  of  the  voyage,  and  the  circum- 
stances are  such  that  the  damage  is  not  due  to  an  accidental 
fall,  but  to  a  fall  of  a  periodical  character,  and  may  there- 
fore, be  reasonably  said  to  have  been  in  the  contemplation 
of  tho  parties,  it  seems  to  me  that  the  suggested  distinc- 
tion between  sea,  and  railway,  voyages,  especially  short 
sea  voyages,  disappears. 

The  plaintiff?,  through  not  having  this  coal  on  hand 
\vhen  they  should  have  had  it,  were,  from  some  time  in 
February^  obliged  to  limit  their  sales,  and  to  refuse  to 
accept  orders  to  their  full  extent  from  customers,  and  their 
sales  were,  as  a  result,  reduced.  This  was  done  to  retain 
their  customers  and  to  have,  if  possible,  some  coal  on  hand 
for  them.  In  spite  of  this  precaution,  they  ran  out  of 
chestnut  coal  a  week  or  so  before  she  arrived,  and  had  but 
a  small  quantity  of  stove  coal  on  hand  when  she  came^ 
part  of  which  was  inferior.  If  this  cargo  had  arrived  by 
the  middle  of  January,  as  with  ordinary  energy  and 
courage  it  would  have  done,  I  have  no  hesitation  in  saying 
the  greater  part  of  it  would  have  been  disposed  of  by  the 
time  she  arrived,  at  $6.50  per  short  ton,  delivered,  or  at 
prices  closely  approximating  thereto.  The  demand  for 
coal  was  practically  over  when  she  arrived,  and  sales  after 
that  wore  slow. 

I  regard  the  estimates,  both  of  Bauld  and  Van  Bus- 
kirk,  as  to  the  profit  they  would- have  made,  as  too  high. 
If  they  could  not  have  sold  the  entire  cargo  in  the  interval 
between  a  seasonable  arrival  of  this  vessel  and  her  actual 
arrival,  and  I  do  not  think  they  could  have  done  so,  I  do 
not  know  that  it  would  be  fair  to  charge  defendants  with 
the  difference  in  value  on  the  entire  cargo,  alUiough,  as  a 
matter  of  law,  that  is  the  true  measure. 

After  giving  the  best  consideration  I  could  to  every 
feature  of  this  branch,  and  making  what  I  regard  as  due 
allowances  for  what  I  considered  just,  and  probable  to 
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occur,  assuming  delivery  in  due  season,  I  have  reached  the 
conclusion  that  $195  will  give  the  plaintiffs  a  fair  amount 
of  compensation,  and  approximate  quite  closely  to  the 
difference  in  value  in  this  cargo  between  the  periods 
referred  to.  If  anything,  the  sum  is  below  rather  than 
above  such  value. 

If  I  adopted  the  view  that  the  plaintiffs  could  not 
recover  the  difference  in  market  value,  I  should,  neverthe- 
less, find  that  they  were  at  least  entitled  to  recover  for  the 
loss  sustained  by  being  deprived  of  the  use  of  the  cargo,  or 
the  price  they  w^ould  have  realized  on  its  sale,  for  a  given 
period,  and  I  fix  the  amount  accordingly  at  $25,  being, 
roughly,  interest  for  a  period  exceeding  two  months,  at  a 
liberal  rate.     See  Carver,  724. 

The  plaintiffs  will  have  judgment  for  $159,  with  costs. 

P.  S. — (I  regret  the  length  of  this  judgment,,  and  my 
only  excuse  is  that  I  had  to  deal  with  a  greatly  protracted 
voyage  involving  many  incidents,  and  that  the  question 
of  damages  was,  in  a  sense,  new  and  difficult.) 

SoTH. —Dunn  \.  Bucknail,  {i^m\  K  U.  614  is  in  line  wilh  ihe 
above  judjjmeiil. 


Law^sox  V.  Jones  kt  al. 

Before  Townshend,  J. 

A  stipulation  contrary  to  the  real  intention  of  the  parties  having  been 
inserted  in  a  conveyance  without  the  knowledgfe  of  the  parties  tu 
the  conveyance  or  throug'h  a  misapprehension  as  to  its  effect,  a 
party  can  have  the  conveyance  rectified,  where  it  would  be  ag-ainst 
equity  and  good  conscience  for  the  other  party  to  retain  the  benefit. 

The  defendant  took  an  assignment  of  this  conveyance  in  good  faith, 
without  knowledge  of  the  parol,  contemporaneous  agreement  absolv- 
ing one  of  the  parties  from  personal  responsibility  on  his  covenant, — 

Held,  that  the  assignment  of  what  was  a  chose  in  action  was  subject 
to  all  the  equities  affecting  it. 

Application  by  defendants,  made  after  trial,  to  allow  amendment  alleg- 
ing that  plaintiff  was  party  to  a  breach  of  trust,  in  assisting  an 
illegal  loan  by  the  trustees,  was  refused. 

Riissfill  Q.  0.,  and  /.  T.  Ross  for  plaintiff. 
Harris,  Q.  C,  and  MeUish  for  deff'Tidnnts. 
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Decided:  March  7tli,  1899.     Townshend^  J.: 

The  late  Henry  Lawson  made  a  mortgage  on  the  first 
day  of  Xovember,  1881,  to  the  defendant,  the  Honorable 
A.  G.  Jones,  and  Emily  Kinnear,  as  guardians  and  trustees 
of  Beatrice  Emily  Smythe,  then  a  minor,  for  $10,000, 
secured  on  certain  lands  situate  on  the  North  West  Arm. 
On  December  1st,  1881,  he  conveyed  thiel  lands  described 
in  the  mortgage,  subject  to  it,  to  the  Atlantic  Sugar  House 
Company,  the  other  defendant.  Henry  Lawson  died 
some  two  or  throei  years  ago,  making  Ann  Lawson,  the 
plaintiff,  his  executrix  and  sole  devisee.  The  Atlantic 
Sugar  Company  failed,  or  ceased  to  do  business,  about 
1885,  and  no  interest,  nor  principal,  has  been  paid  on  said 
mortgage  since.  This  mortgage  was,  in  1898,  assigned 
by  Jones  to  the  defendant,  Beatrice  Emily  Smythe,  who 
has  commenced  to  foreclose  the  same,  and  has  also  taken 
prooeediiigs  in  the  Court  of  Probate  against  the  estate  of 
Henry  Lawson  to  recover  the  amount  of  the  mortgage  and 
interest  under  the  covenant  contained  therein  for  repay- 
ment of  tli'9  money.  This  action  has  been  commenced  for 
rectification  of  ihe  mortgage  by  striking  out  of  it  tlie 
covenant  for  repayment  and  w^arranty,  so  far  as  tlie  lien 
created  by  the  mortgage  is  concerned.  An  interlocutory 
injunction  was  obtained,  restraining  defendant,  Beatrice 
E.  Smythe,  proceeding  in  the  Probate  Court,  pending  the 
result  of  this  action. 

It  has  been  proved  to  my  satisfaction  that  at  the  time 
the  mortgage  was  given  a  parol  agreidment  between  all 
parties  to  the  mortgage  existed;  that,  on  Henry  Lawson's 
conveying  the  premises  included  in  the  mortgage  to  the 
Atlantic  Sugar  House  Co.  he  was  thereby  discharged  from 
all  personal  liability  thereunder;  that  lie  made  the  con- 
veyance in  accordance  with  this  agreement,  and  that  ever 
thereafter,  until  the  commencement  of  the  proceedings 
against  the  estate  in  the  Court  of  Probate,  the  mortgagees 
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SO  treated  and  regarded  the  transaction.  No  claim  was 
at  any  time  made  upon  him  for  principal  or  interest,  and 
although  no  interest  has  been  paid  on  this  mortgage  since 
1885,  and  Lawson  was  a  man  of  means,  he  was  never 
called  upon  to  pay  any  until  in  1898  this  claim  was  made 
against  his  estate.  I  also  find  that  the  Atlantic  Sugar 
House  Company  wete  parties  to  this  agreement,  and 
assumed  the  liability,  and  were  accepted  by  the  trustees. 

It  is  also  perfectly  clear  that  Lawson  did  not  borrow 
any  money  from  the  trustees,  nor  contemplate  doing  so, 
nor  did  they  intend  to  lend  him  any.  The  transaction 
was,  in  fact,  a  sale  by  Lawson  of  the  property  in  accord- 
ance with  an  option  held  by  Mr.  Jones  and  his  partner  in 
a  lease  which  they  had  of  the  land.  They  exercised  the 
option  by  requesting  a  conveyance  to  the  Atlantic  Sugar 
House  Co.,  into  which  company  they  had  merged  the 
business  they  were  carrying  on,  and  of  which  company 
Mr.  Jones  was  president  and  a  large  stockholder.  There 
being  a  difficulty  in  Mr.  Jones,  as  trustee,  lending  trust 
money  directly  to  a  company  in  which  he  was  largely 
interested,  he  was  advised  that  it  might  be  done  in  this 
way,  and  Lawson,  under  the  agreement  already  mentioned, 
consented.  It  would  appear  that  neither  the  trustees  nor 
Mr.  Lawson  were  aware  of  the  covenant  in  the  mortgage, 
or,  at  any  rate,  could  not  have  beon  aware  that  the  eifect 
of  it  being  there  was  to  still  leave  him  legally  responsible 
for  the  money. 

Under  these  circumstances,  it  is  sought  by  the  plaintiflF 
to  have  the  mortgage  rectified  by  striking  out  the  covenant, 
and  warranty,  on  the  ground  that  it  was  erroneously  or 
mistakenly  put  there,  and  was  no  part  of  their  agreement, 
or,  in  the  alternative,  a  declaration  that  the  covenant  for 
payment  was  fully  performed  and  discharged  by  the 
making  of  the  deed,  and  his  estate    is    thereby    released 

20 — N.  S.  R.    40. 
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from  all  obligation  thereundetr.     In  Bradford  v.  Romney, 
30  Beaven  431,  Lord  Romilly,  M.  E.,  says: 

*'It  is  a  rule  of  equity  in  such  cases  that  to  reform  a 
deed  it  is  necessary  to  show  that  the  mistake  was  an  error 
common  to  both  parties  to  the  contract/' — ^and  again, — 
^'above  all  things,  in  cases  of  reforming  a  deed,  it  is  essen- 
tial that  the  extent  of  the  proposed  alteration  should  be 
clearly  defined  and  ascertained,  by  evidence,  contempo- 
raneous with  or  antetrior  to  the  deed." 

In  Harris  v.  Pepperell,  L.  R.  5  Eq.  1,  the  same  learned 
judge,  referring  to  the  last  case,  says,  that  when  it  is 
impossible  to  remit  the  parties  to  the  same  position  as 
before  the  conveyance,  the  court,  when  called  upon  to 
rectify  the  instrument  on  the  ground  of  mistake,  wiU  see 
whether  it  is  carrying  into  effect  the  contract  which  was 
intended  to  be  entered  into  on  both  sides.  In  Kerr  on 
Fraud  and  Mistake,  p.  496,  the  principles  on  which  recti- 
fication proceeds  in  Courts  of  Equity  are  given  fully,  with 
the  numerous  authorities  supporting  the  text.  I  extract 
one  passage: 

"If  parties  enter  into  an  agreement,  but  there  is  ain 
error  in  the  reduction  of  the  agreement  into  writing,  so 
that  the  written  instrument  fails,  through  some  mistake 
of  the  draftsman,  either  in  matter  of  law  or  of  fact,  to 
represent  the  real  agreement  of  the  parties,  or  omits  or 
contains  terms  or  stipulations  contrary  to  the  common 
intention  of  the  parties,  a  Court  of  Equity  will  correct 
and  reform  the  instrument,  so  as  to  make,  it  conformable 
to  the  real  intent  of  the  parties." 

He  proceeds  to  show  that  the  same  principle  applies 
to  conveyances. 

Xow,  applying  these  principles  to  the  facts  before  me, 
I  can  have  no  manner  of  doubt  as  to  the  real  intention  of 
the  parties  to  this  mortgage,  and  that  a  stipulation  contrary 
to  their  agTeemont  and  intention,  that  is  to  say,  the  per- 
sonal covenant,  was  inserted  cither  in  actual  ignorance  of 
its  insertion  by  both  parties,  or  through  a  misapprehension 
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as  to  its  effect  Whichever  ground  it  is  put  on,  it  will  be 
sufficient  to  enable  the  plaintiff  to  succeed,  where  it  would 
be  against  equity  and  good  consci^Eice  for  the  other  party 
to  retain  the  benefit.  The  evidence  here  is  such  as  to 
leave  no  fair  and  reasonable  doubt  on  my  mind  that  the 
mortgage  does  not  embody  the  final  intesition  of  the 
parties.  The  same  reasons  apply  to  the  covenant  of  war- 
ranty, so  far  as  the  mortgage  is  concerned,  and  the 
mortgage  in  this  respect  should  be  rectified  to  comply  with 
the  intention  of  the  parties. 

Xow,  it  is  contended  that  Lawson  was  party  to  an 
alleged  breach  of  trust  in  assisting  an  illegal  loan  by  the 
trustees,  and  that,  therefore,  equity  will  not  relieve  him, 
but  no  such  defence  is  on  the  record,  and  on  application 
after  trial,  at  the  argument,  I  declined,  in  such  a  case  as 
this,  to  allow  an  amendment  to  that  effect,  and  even  if  . 
allowed,  I  cannot  see  sufficient  evidence  that  he  was  con- 
sciously a  party  to  assist  in  that  which  it  is  argued  ought 
not  to  have  been  done. 

The  remaiining  contention  with  which  I  have  to  deal 
is  that  the  defendant,  Beatrice  Emily  Smythe,  took  the 
assignment  of  this  mortgage  in  good  faith,  without 
knowledge  of  this  parol  agreement  absolving  Lawson  from 
personal  responsibility  on  his  covenant  As  to  this  ground, 
tihere  are,  in  my  opinion,  two  answers, — that  she  must  be 
bound  by  the  acts  of  her  guardians  and  trustees  in  this 
respect,  and,  secondly,  that  she  takes  the  assignment  of 
what  is  a  chose  in  action  subject  to  all  the  equities  affect- 
ing it.  Coote  on  Mortgages,  654;  Matthews  v.  Walhvyn^ 
4  Ves.  118 ;  Willmms  v.  Sorrell,  4  Ves.  389. 

Kerr  on  Fraud  and  Mistake  discusses  the  question  of 
intervening  rights,  at  page  524,  and  I  gather  from  the 
authorities  there  cited  that  the  court  will  not  refuse  relief 
when  a  good  case  has  been  made  out,  even  though  the 
parties  cannot  be  restored  to  their  original  position.    Herey 
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I  do  not  thkik  even  that  difficulty  comes  in,  as  the  defend- 
ant, Beatrice  Emily  Smythe,  stands  in  precisely  the  same 
position  now  as  when  the  investment  was  made.  It  was 
originally  made  to  trustees  for  her  benefit,  and  they  now 
pass  it  over  to  her.  If  there  was  a  breach  of  trust  then 
committed,  she  had,  or  Ims,  her  remedy,  but  I  do  not  see 
that  she  can  affect  plaintiff's  rights  by  an  arrangement 
she  may  since  have  made  with  her  trustees  by  way  of  com- 
promise. There  is  no  ground  for  imputing  laches  to  plain- 
tiff in  this  case. 

On  the  whole,  I  think  plaintiff  entitled  to  the  relief 
asked  for.    Further  directions  and  costs  reserved. 

I  have  no  doubt  Mr.  and  Mrs.  Jones  and  the  Atlantic 
Sugar  House  Co.  were  necessary  and  proper  parties  to 
this  action. 


CaIE    ET    AL   V.    MoULTON   ET    AL. 

Before   Meagher,   J. 

The  testator,  K  ,  by  his  will  bequeathed  all  his  property  to  his  execu- 
tors upon  certain  trusts.  One  bequest  was  a  sum  of  $20,000,  *'  in 
trust,  that  the  trustees,  etc.,  do  pay  the  income  and  interest  thereof" 
unto  his  daug-hter,  Hannah  Moulton,  wife  of  Edward  C.  Moulton, 
half-yearly,  "  during-  her  natural  life,'*— and  it  was  further  provided 
as  follows  : — **  And  from  and  after  the  decease  of  my  said  daug-hter, 
Hannah  Moulton,  I  will  and  declare  that  the  said  trustees,  or  the 
survivor  of  them,  etc.,  do  and  shall  pay  and  distribute  said  principal 
sum  of  $20,000  above  mentioned  to,  between  and  among  the  children 
of  my  said  daughter,  Hannah,  and  their  legal  representatives, 
respectively,  equally,  share  and  share  alike,  to  their  own  use  and 
uses  forever." 

Hannah's  son,  Samuel  K.  Moulton,  was  living  at  the  death  of  the 
testator,  but  died  soon  afterwards,  intestate  and  unmarried, 
Hannah's  other  children  died  before  the  testator. 

Heidf  that  the  share,  or  estate  in  remainder,  vested  in  Samuel  K. 
Moulton,  at  the  testator's  death  ;  that  the  trust  existed  and  was 
declared,  and  the  other  words  were  a  mere  direction  to  pay  from 
and  after  the  life  tenant's  death. 

The  court  is  always  slow  to  construe  the  words  of  a  testator  as  import- 
ing a  condition,  if  a  different  meaning   can  fairly    be  given    to  them. 

In  construing  a  will  the  court  will  prevent  an  intestacy,  if  the  languagpe 
will  reasonably  admit  ot  that  being  done.  So,  the  court  always 
favors  a  vesting. 
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Drysdale,  K.  C,  for  the  adminiatrators  of  S.  K. 
Moulton. 

Harris,  K.  C,  for  the  residuary  legatees. 

J.  M\  Owen  for  testator's  daughter  Annie. 

Pelton,  Q.  C,  for  testator's  son  Charles. 

The  fact«  aaid  terms  of  the  will  sufficiently  appear  in 
the  judgment 

Decided:  August  5th,  1901.     Meagher,  J.: 

The  testator,  Samuel  Killam,  who  died  on  the  21st  of 
August,  1887,  by  his  will  devised  and  bequeathed  all  his 
property  to  his  executors,  "upon  and  for  the  uses,  trusts, 
intents  and  purposes,  and  with  and  subject  to  the  powers, 
provisoes,  conditions  and  limitations  thereinafter 
mentioned." 

Amongst  other  bequests  thereinafter  contained  was  a 
sum  of  $20,000,  "in  trust,  that  the  trustees,  etc.,  do  pay 
the  income  and  interest  thereof  unto  his  daughter,  Hannah 
Moulton,  wife  of  Edward  C.  Moulton,  half-yearly,  during 
her  natural  life,"  and  after  declaring  it  to  be  free  from 
hear  husband's  control,  it  was  further  provided : 

"And  from  and  after  the  decease  of  my  said  daughter, 
Hannah  Moulton,  I  will  and  declare  that  the  said  trustees, 
or  the  survivor  of  them,  etc.,  do  and  shall  pay  and  dis- 
tribute said  principal  sum  of  $20,000  above-mentioned, 
to,  between  and  among  the  children  of  my  said  daughter, 
Hannah,  and  their  legal  representatives,  respectively, 
equally,  share  and  share  alike,  to  their  own  use  and  uses 
forever." 

After  making  certain  provisions  for  his  son  CharleB, 
the  will  proceeded : 

"And  I  do  further  declare  that  the  above  shall  com- 
prise the  whole  benefit  and  advantage  that  by  any  way  or 
means  whatever  may  come  to  or  be  gathered  by  my  son 
Charles  from  or  out  of  my  estate." 
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He  left  all  the  rest  and  residue  of  his  estate  existing 
at  his  decease,  "and  not  hereinbefore  disposed  of,"  to  his 
daughters,  Sophia  and  Clara,  and  their  heirs,  executors, 
administrators  and  assigns  forever,  equally,  to  be  divided 
and  distributed  among  them  as  tenants  in  common. 

There  were  living  at  the  time  of  his  death  his  daughters 
Hannah,  Anne,  Mary,  Sophia,  and  Clara  and  his  son 
Charles. 

When  he  made  his  will,  and  at  his  death,  Hannah's 
son,  Samuel  K.  Moulton,  was  living,  but  died  on  the  14th 
of  December,  1888,.  in  the  United  States,  intestate  and 
unmarried.  Hannah  died  on  the  3rd  of  October,  1900. 
Her  other  children  died  before  the  testator.  Shie  received 
the  interest  on  the  bequest  of  $20,000  during  her  lifetime, 
except  what  accrued  between  the  last  paymentTn  August 
and  her  death. 

The  defendants,  the  Eastern  Trust  Co.,  are  the  admin- 
istrators of  Samuel  K.  Moulton,  deceased.  Mr.  Harris, 
representing  the  residuary  legatees,  Mr.  Caie  and  Mrs. 
Killam,  contended  that  the  $20,000,  of  which  Hannah 
was  life  tenant,  so  to  speak,  did  not '  vest  in  her  son 
Samuel,  and  was,  therefore,  covered  by  the  residuary 
clause.  He  laid  stress  on  the  words  "from  and  after,''  and 
also  claimed  that  the  only  disposition  made  by  the  will  of 
the  $20,000  prior  to  the  residuary  gift,  in  the  light  of 
the  events  which  happened,  was  a  life  estate  in  that  sum 
to  Hannah,  and,  therefore,  the  words  "not  hereinbefore 
disposed  of  did  not  affect  the  situation  as  to  the  remain- 
der, because  there  was  not  in  any  previous  part  of  the  will 
an  effectual  and  complete  disposition  of  the  fund;  that 
the  words  "and  their  legal  representatives,"  at  the  end  of 
the  clause  dealing  with  tliis  sum  of  $20,000,  were  words 
of  limitation  only,  and  were  used  to  indicate  the  estate 
the  child  would  take  if  there  had  been  survivorship. 

Mr.  Drysdale,  for  the  Eastern  Trust  Company,  admin- 
istrators  for  Samuel   K.   Moulton,  and   for  Edward  C. 
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Moulton,  contended  that  the  $20,000  vested  in  Samuel 
K.  on  testator's  death ;  that  if  the  term  "legal  representa- 
tives" mieant  the  same  as  heirs,  or  was  used  in  that  sense, 
then  the  fund  went  direct  to  Edward  C.  Moulton  as  a 
gift;  otherwise,  it  came  to  him  through  the  administra- 
tion; that  there  was  a  gift  over  on  the  termination  of  the 
life  estate,  which  indicated  an  intention  to  vest  the  fund, 
and  there  was  not  in  any  case  an  intestacy. 

Mr.  Owen  appeared  for  testator's  daughter  Annie^ 
who  is  not  a  residuary  legatee,  and  contended  that  the 
gift  was  contingent  on  the  mother's  death,  and  that  testa- 
tor's intention  was  to  exclude  this  fund  from  the  operation 
of  the  residuary  clause. 

Mr.  Pelton  appeared  for  testator's  son  Charles,  and 
contended  that  there  was  an  intestacy  in  resp^t  to  this 
sum,  and  Charles  was  entitled  to  share  in  it;  that  the 
excluding  sentence,  at  the  end  of  the  clause  relating  to 
Charles,  dealt,  and  was  only  intended  to  deal,  with 
property  coming,  or  which  might  come,  to  him  under  the 
will^  and  that  Charles,  in  sharing  in  this  fund,  assuming 
an  int^tacy,  would  not  take  under  the  will,  but  wholly 
independent  of  it,  and  as  an  heir,  and,  therefore,  the 
clause  did  not  operate  against  him. 

I  was  referred  to  a  great  many  authorities,  but  few 
of  which  appeared  to  me  to  have  particular  relevancy. 

If  Mr.  Drysdale's  contention  is  adopted,  and  it  is  held 
that  the  fund  vested  in  Samuel  K.  Moulton  upon  the 
testator's  death,  the  other  questions  argued  do  not  need 
discussion  or  determination. 

In  dealing  with  the  question  whether  it  so  vested,  I 
may  observe  that  this  is  not  a  case  of  a  substitutional  gift, 
nor  is  it  a  contingent  gift,  nor  is  there  any  condition  such 
as  reaching  a  given  age,  nor  anything  in  the  lan2:uago 
employed  by  the  testator,  which  necessarily  imports  that 
the  vesting  of  the  fund  in  Hannah's  children  depended 
upon  their  surviving  their  mother. 
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Furthermore,  this  is  not  a  gift  to  the  mother,  of  the 
fund,  and  in  case,  or  in  the  event,  of  her  death^  to  her 
children.  The  death  of  the  latter  in  her  lifetime  would 
prevent  a  vesting  there.  The  form  of  the  bequest  excludes 
the  application  of  that  rule.  She  was  not  given  the  fund 
itself,  but  a  mere  life  estate  in  the  income  it  yielded.  The 
children  do  not  claim  under  her,  or  through  her,  but  alto- 
gether independently  of  her. 

The  words  "from  and  after"  do  not  refer  to,  nor  fix, 
the  period  of  vesting,  but  the  time  of  payment,  namely, 
when  the  life  estate  was  at  an  end. 

I  cannot  find  any  sufficient  language  in  the  clause  to 
show  that  the  testator  intended  that  the  beneficiaries, 
other  than  the  life  tenant,  that  is,  those  who  were  to  come 
in  by  way  of  remainder,  were  to  be  ascertained  at,  or  aftefr, 
her  death. 

The  later  cases,  at  least,  in  my  judgment,  can  be  fairly 
said,  I  submit,  to  be  adverse  to  a  construction  which  would 
fix  the  beneficiaries  in  remainder  at  the  period  of  distri- 
bution, and  not  at  the  testator's  death.  The  text  writers 
appear  to  take  that  view,  where  the  matter  turns  upon 
construction.  St^  White  v.  Springett,  L.  R.  4  Ch.  300, 
and  Bullock  v.  Dowries,  9  H.  L.  C.  1. 

The  foregoing  observations  dispose  of  many  of  the 
authorities  cited  by  the  various  counsel  who  were  heard. 

It  appears  to  me  that  one  should  take  up  the  consider- 
ation of  this  clause  of  the  will  by  starting  with  the  position 
well  established,  and  which,  I  take  it,  cannot  be  success: 
fulyl  questioned, — that  a  devise,  or  bequest,  to  the  children 
of  a  named  person  means,  unless  controlled  by  other  words 
in  the  will,  the  children  in  existence  at  the  testator's  death. 
A  condition  is  sought  to  be  added  to,  or  imparted  into,  the 
gift;  I  think  I  may  fairly  call  it  a  condition,  namely,  the 
condition  of  urvivorship  after  the  mother's  death;  at  all 
events,  it  wa.^  argued  in  that  aspect.     There  are  no  apt 
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words,  as  I  have  already  said,  to  create  any  condition 
affecting  the  gift;  and  if  the  matter  rests  in  the  application 
of  a  rule,  the  rule  is  opposed  to  that  view.  The  court  is 
always  slow  to  construe  testators'  words  as  importing  a 
condition,  if  a  different  meaning  can  fairly  be  given  to 
them.     Theobald  on  Wills,  373. 

In  construing  this  clause,  one  has  to  discover  from 
the  testator's  language,  however,  rather  than  from  the 
application  of  artificial  rules,  or  the  adoption  of  conclu- 
sions reached  by  the  courts  in  cases  more  or  less  resembling 
that  before  me,  whether  there  is  a  gift,  and  a  direction  to 
pay,  or  whether  the  gift  is  only  in  the  direction  to  pay. 

My  observations  touching  the  words  "from  and  after" 
apply  to  this  branch. 

Theobald,  at  page  385,  dealing  with  the  point  where 
the  only  gift  is  to  be  found  in  the  direction  to  pay,  or 
divide,  says: 

"(a)  If  the  postponement  of  division,  or  payment, 
is  merely  on* account  of  the  position  of  the  property,  if, 
for  instance,  there  is  a  prior  gift  for  life,  or  a  bequest  to 
tnistees  to  pay  debts,  and  a  direction  to  pay  upon  the 
decease  of  the  legatee  for  life,  or  after  payment  of  the 
debts,  the  gift  in  remainder  vests  at  once.  Bennett's 
Trusts.,  3  K.  &  J.  280 ;  Strother  v.  Button,  1  DeG.  & 
J.  675. 

"(6)  But  where  the  payment  is  deferred,  for  reasons 
per^nal  to  the  legatee,  the  gift  will  not  vest  till  the 
appointed  time." 

The  present  case  falls  chiefly  within  the  first  of  these; 
the  delay  in  payment  was  because  of  the  position  of  the 
prope-rty ;  having  been  set  aside  to  create  a  life  estate  in 
Hannah,  and  not  because  of  any  reasons  personal  to  the 
legatees.  PacJcham  v.  Gregory,  4  Hare  398.  The  rule 
is  thus  stated  in  Hawkins  on  WiUs  (2d  Am.  edition),  231 : 

"A  bequest  in  the  form  of  a  direction  to  pay,  or  to 
pay,  and  divide,  at  a  future  period,  vests  immediately,  if 
the  payment  be  postponed  for  the  convenience  of  the  estate, 
or  to  let  in  some  other  interest." 
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It  is  thus  expressed  by  a  judge  of  great  eminence: 

^'Where  the  enjoyment  of  an  entire  fund  is  given  in 
fractional  parts,  at  successive  periods  which  must  event- 
ually arrive,  the  distinction  between  time  annexed  to 
payment,  and  time  annexed  to  gift^  becomes  unimportant 
In  such  case  it  is  well  settled  that  all  the  interests  vest 
together." 

Per  Gibson,  Ch.  J.,  of  Penaisylvania,  in  King  v. 
King,  1  W.  &  S.  207. 

I  am,  of  course,  not  dealing  with  legacies  payable  out 
of  real  estate,  at  a  future  time. 

Even  if  I  thought  that  here  the  gift  followed,  instead 
of  preceded,  tha  direction  for  payment,  it  would  not  make 
any  difference  in  my  conclusion,  because,  I  think,  the  fact 
of  a  gift  appears  from  the  whole  context,  independent  of 
the  direction  to  pay,  or  divide.  Re  Bartholemew,  1  MacN. 
&  G.  354 ;  Shrimpton  v.  Shrimpton,  31  Beav.  425 ;  Maker 
V.  Maker,  1  L.  R.  Ir.  22. 

In  Bennett's  Trusts,  3  K.  &  J.,  there  wa«  a  bequest  of 
personal  property  to  trustees  upon  trust  to  pay  interest  to 
his  daughters,  A  and  B,  for  their  lives,  and  that  of  the 
survivor,  and,  upon  the  latter's  decease,  to  pay,  and 
transfer,  the  capital  equally  among  all  testator's  children, 
and  the  issue,  if  any,  of  A  and  B,  and  of  any  other 
deceased  child,  in  such  manner  that  such  issue  might  be 
entitled  to  such  share  or  shares  as  his  or  their  deceased 
parent  or  parents,  respectively,  if  living,  would  have  been 
entitled  to.  A  and  B  died  without  leaving  issue.  It  will 
be  se?n  that  the  only  gift  there  was  in  the  use  of  the  words 
"pay  and  transfer." 

It  was  held,  (1)  that  the  bequest  in  remainder  vested 
at  the  testator's  doath,  and,  (2)  that  the  whole  fimd 
belonged  to  testator's  children,  other  than  A  and  B,  and 
to  the  children  living  at  the  death  of  such  as  had  died 
leaving  children,  and  the  shares  of  those  who  died  ^vithout 
leaving  children,  belonged  to  their  representatives. 
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I  refer  to  the  second  branch  of  this  decision  because 
of  its  bearing  upon  the  words  "legal  representatives." 

There  is  no  express  provision,  and  I  do  not  think  any 
provision,  to  meet  the  case  of  Hannah  dying  without  any 
children  surviving  her,  and,  therefore,  the  testator's  inten- 
tion was  to  vest  the  fund.  The  clause  dealing  with  the 
residue  can  scarcely  be  said  to  be  a  ^neral  one.  It  covers 
only  what  the  testator  had  not  by  the  earlier  part  of  his 
will  disposed  of,  and  is,  therefore,  I  am  disposed  to  think, 
a  limited  one  only.  If  it  were  a  general  one,  it  would,  of 
course,  carry  lapsed  legacies. 

It  may,  however,  perhaos  be  answered  that  it  was  only 
because  of  a  subsequent  event  that  the  disposition  failed, 
viz.,  the  death  of  Hannah's  son  in  her  lifetime,  and  the 
court  will  always  lean  against  an  intestacy  and  prevent  it 
if  the  language  will  reasonably  admit  of  that  being  done. 
In  the  same  aspect,  tbe  court  always  favors  a  vesting ;  and, 
further,  the  disposition  the  testator  had  in  his  mind  when 
he  used  the  words  "not  hereinbefore  disposed  of"  was  not 
an  incomplete  one,  not  one  which,  in  any  event,  might 
result  in  an  intestacy,  but  a  complete  and  final  disposal. 
These  views,  however,  are  not  n-ecessary  to  my  conclusion. 

The  will  required  the  fund  to  be  separated  from  the 
rest  of  the  estate,  and  to  be  held  in  trust  by  the  trustees, 
to  pay  the  income  therefrom  to  Hannah  for  life,  and  after 
her  decease  the  testator  "willed  and  declared,"  not  by  way 
of  a  mere  direction  to  pny,  but  as  an  express  declaration 
of  a  fr^ftj  impressed  upon  the  trust  already  created,  and  for 
which  the  trust  was  created,  so  far  as  the  estate  in. 
remainder  is  concerned, — that  it  should  be  paid  to 
Hannah's  children  and  their  legal  representatives,  share 
and  share  alike.  In  other  words,  the  trust  existed  and 
was  declared,  and  the  rest  was  a  mere  direction  to  pay, 
from  and  after  the  life  tenant's  death.  If  the  fund  did 
not  vest  in  Samuel  K.  Moulton  at  testator's  death,  the 
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words,  "their  legal  representatives,"  must  be  ignored 
altogether.  See  per  Turner,  L.  J.,  in  Oddie  v.  Brown,  4 
DeG.  &  J.  194. 

The  "legal  representatives  of  Hannah's  children," 
whatever  that  may  meJan,  and  w^hoever  they  may  be, 
whether  "heirs,"  "next  of  kin,"  or,  personal,  "legal  repre- 
sentatives," would  be  entitled  to  share,  equally  with  any  of 
her  children  living,  in  the  fund.  I  do  not  deem  it  necessary, 
having  regard  to  my  conclusion  as  to  the  vesting,  to 
determiine  the.  precise  meaning  of  these  words,  but  may 
say  I  am  inclined  to  think  they  may  fairly  be  held  to 
mean  heirs,  or  next  of  kin,  and  not  personal  legal  repre- 
sentatives. If  intended  to  apply  to  administrators,  for 
etxample,  I  take  it  the  word  "personal"  would  have  been 
used  in  that  connection.  However,  I  have  given  the  matter 
but  little  consideration. 

"In  the  case  of  a  bequest  in  trust  for  A  for  life,  and 
from  and  after  his  death,  in  trust  for  a  class  of  persons, 
as,  for  example.,  the  testator's  next  of  kin,  this  is  an  imme- 
diate gift  to  the  persons  answering  the  description  of  the 
testator's  next  of  kin  at  his  death,  subject  to  the  life 
interest  given  to  A."  Lee  v.  Lee,  1  D.  &  Sm.  86,  92. 

Hannah's  children  constituted  a  class  in  the  present 
instance. 

In  like  manner,  in  the  case  of  a  bequest  in  trust  to  A 
for  life,  and  from  and  after  his  d-oath  in  trust  for  testator's 
next  of  kin,  the  life  estate  in  A  would  not  be  a  reason  for 
excluding  him  from  taking  under  the  gift  of  the  next  of 
kin,  nor  for  holding  that  the  next  of  kin  who  are  to  take 
are  those'  who  may  be  such  at  the  death  of  A.  Lee  v.  Lee, 
cited  above,  and  Say  v.  Creed,  5  Hare  587. 

I  am,  therefore,  of  the  opinion  that  the  share  or  estate 
in  remainder  vested  in  Samuel  K.  Moulton  upon  the 
testator's  death,  and  must  be  applied  accordingly. 

I  suppose  the  costs  should  be  borne  by  the  estate 
generally,  but  will  ultimately  determine  that  after 
counsel  are  heard  therein. 
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The  following  cases  will  be  found  applicable : : — Poole 
V.  Bott,  11  Hare  33 ;  McLachlan  v.  Tait,  2  DeG.  F.  &  J. 
449;  Simpson  v.  Peach  (1836),  16  Eq.  209,  and  ^Yeb8ter 
V.  Leys,  28  Grant's  Ch.  475. 

I  may  add  that  Williams  v.  Thursto-n,  21  N.  S.  R. 
357,  was  strongly  pressed  upon  me,  but  it  is  not,  in  my 
judgment,  so  much  in  point  as  to  control  me  in  this 
instance. 


Wood  &  McBeth  v.  Bank  of  Montreal  et  al. 

Before  Townshend,  J.,  (at  Sydney). 

"W-  Sc  M.,  sub-contractors  supplied  work  and  material  to  D.  &  G*, 
other  sub-contractors  for  defendant,  and  D.  &  G.  failed  to 'pay 
theni.  Within  the  time  allowed  by  the  Act,  W.  &  M.  registered  a 
lien  on  the  property  of  defendants.  D.  &.  G.  had  been  already 
paid  in  full  by  R.,  the  contractor  with  the  bank,  but  the  bank  held 
money  due  R.  on  the  contract. 

Meld^  that  under  the  Mechanics  Lien  Act,  (Ch.  171,  R.  S  N.  S.)  the 
plaintiffs'  lien  was  valid,  and  that  the  funds  due  R.  and  in  the  hands 
of  the  bank  were  liable. 

Decided:  June  24th,  1901.     Townshend,  J.: 

This  is  a  proceeding  to  enforce  a  claim  under  the 
^lechanics  Lien  Act,  chapter  171,  R.  S.  X.  S.  Wood  and 
McBeth  t^ok  a  sub-contract  under  other  sub-contractors, 
Donald  &  Goldsmith,  to  do  the  plastering  on  the  new 
Bank  of  Montreal  building  at  Sydney.  They  did  the 
work,  and  supplied  the  material  to  the  amount  of  $440.45, 
for  which  amount  they  are  entitled  to  judgment  against 
Donald  &  Goldsmith.  These  latter  sub-contractors  failed 
to  pay  them,  and  within  the  time  allowed  by  the  Act  they 
registered  a  lien  on  the  bank  property.  The  bank  admits 
that  $440.45  was  due  to  James  Reid,  who  was  the  con- 
tractor with  them,  for  the  whole  building,  at  the  time  the 
lien  was  registered.  Reid  was  examined  as  -a  witness,  and 
proved  that  he  had  paid  Donald  &  Goldsmith  in  full, — in 
fact,  that  they  failed  to  complete  all  the  work  contracted 
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for,  which  he  had  to  complete,  and  that  they  were  actually 
in  his  debt. 

The  que&tion  now  arises,  uD<der  this  state  of  facts, 
whether  the  plaintiffs'  lien  will  hold  the  amount  due  Reid 
in  the  hands  of  the  Bank  of  Montreal. 

I  have  not  had  to  consider  such  a  question  before,  nor, 
so  far  as  I  know,  is  there  any  reported  decision,  on  the 
interpretation  of  the  clauses  of  the  act  under  which  this 
claim  is  made. 

The  defendants  rely  upon  section  8,  which  provides: 

"Except  as  is  in  this  chapter  otherwise  provided, 
where  the  lien  is  claimed  by  any  other  person  than  the 
contractor,  the  amount  of  such  lien  shall  be  limited  to  the 
amount  owing  to  the  contractor,  or  sub-contractor,  or  other 
person  for  whom  such  work  or  service  has  been  done,  or 
the  materials  have  been  furnished  or  placed  for  such  work, 
service  or  material." 

The  contention  is  that,  as  there  w^as  nothing  due  to 
Donald  &  Goldsmith  by  Reid  at  the  time  the  lien  was  reg- 
istered, the  plaintiffs  cannot  reach  the  money  retained  by 
the  Bank  of  Montreal.  This  would  be  clear  enough,  pro- 
vided section  8  does  not  qualify  section  7. 

That  section  provides  that  the  person  primarily  liable 
on  any  contract,  etc.,  shall,  as  the  work  is  done  or  materials 
are  furnished,  under  such  contract,  deduct  from  any 
payments  made  by  him  for  thirty  days  after  the  completion 
or  abandonment  of  the  contract,  15  per  cent  of  the  value 
of  the  work,  etc.,  etc.,  and  the  liens  created  by  this  chapter 
shall  be  a  charge  upon  the  amounts  so  retained  under  this 
section,  in  favor  of  the  sub-contractor  whose  liens  are 
derived  under  persons  to  whom  such  moneys  so  retained 
are  respectively  payable. 

The  plaintiffs,  in  my  opinion,  were  sub-contractors 
under  Donald  &  Goldsmith,  who  derived  the  right  to  pay- 
ment from  James  Reid,.  the  contractor,  to  whom  the  Bank 
of  Montreal  was  primarily  liable,  and  the  money  retained 
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is  payable  to  Reid.  The  plaintiffs'  claim  is  clearly  one 
for  which  a  lien  may  be  created  under  chapter  171. 

Having  regard  to  the  object  of  the  Act,  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  claim  on  this 
fund  in  the  hands  of  the  bank.  I  cannot  say  that  in  so 
deciding  I  have  certainly  interpreted  the  meaning  of  the 
statute  correctly.  It  is  somewhat  difficult,  where  there 
were  so  many  sub-contractors,  to  ascertain  exactly  what 
was  intended.  I  have,  however,  adopted  this  conclusion 
as  most  in  conformity  with  the  purposes  of  this  peculiar 
legislation. 

It  hears  hard  on  Reid,  the  contractor,  who  is  in  no 
way  responsible  for  the  defaults  of  the  sub-contractors, 
except  as  made  so  by  the  Act,  but,  apparently,  it  was  his 
duty,  or,^  to  protect  himself,  he  should  have  retained  a 
similar  percentage  from  the  sub-contractors,  Donald  & 
Goldsmith. 

As  I  am  in  some  doubt  as  to  the  correctness  of  my 
views,  if  the  defendants  desire  to  appeal  to  the  full  court, 
there  will  be  a  stay  of  further  proceedings  until  they  have 
an  opportunity  of  having  their  appeal  heard. 

Costs  and  further  directions  reserved. 


/SOTE.—See  I^usseii  V,  Frenchf  28  O.  R.  215;  Dominion  Radiaior 
Co.  V.  Cann  37  N.  S.  R.  237  ;  Carroll  v.  McVicat,  41  C.  L.  J.  668  ; 
Torrance  v.  Cratchley,  31  O.  R.  546. 
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Hayes  v.  Hayes. 

Before  McDonald,  C.  J.,  Weatherbe,  Graham  and    Meagher,  JJ. 

In  an  action  for  trespass  defendant  pleaded  a  tight  of  way  in  g^ross, 
claiming  the  right  to  land  at  the  shore  and  use  the  way    in  question. 

Heldf  that,  in  order  to  succeed  in  his  defence,  defendant  must  show 
that  he  used  the  landing  and  way  '*  as  of  right,"  and  that  even  if, 
during  portions  of  each  year  the  defendant's  user  was  such  as  would 
in  time  give  him  an  ease  ment,  the  fact  that,  at  another  portion  of 
the  year,  the  user  became  permissive,  rendered  unavailing  the 
previous  adverse  user. 

Sgmble,  that  a  right  such  as  was  claimed  could  not  be  gained  by  pre- 
scription. 

This  was  an  appeal  from  the  following  judgment  of 
Ritchie,  J.,  delivered  on  Xovember  18th,  1901. 

This  is  an  action  for  trespass  to  land  at  Herring  Cove, 
in  the  County  of  Halifax.  The  trespasses  proved  and 
admitted  consisted  in  landing  on  plaintiff's  property  and 
passing  to  and  fro  by  defendant,  on  foot  and  with  horses 
and  carts,  from  the  plaintiff's  wharf,  or  landing  stage,  on 
the  shore  of  Herring  Cove  to  the  highway,  over  and 
through  the  plaintiff's  yard  and  through  his  gate  at  the 
highway.  The  plaintiff  and  defendant  are  brothers ;  over 
sixty  years  ago  their  father  was  in  possession  of  land  at 
Herring  Cove  on  which  he  lived.  It  comprised  two  lots, 
one  on  each  side  of  the  highway,  which  were  both  fenced. 
In  1865  the  father  conveyed  to  the  plaintiff  a  portion  of 
this  land  between  the  highway  and  the  Cove,  on  which  he 
built  a  house,  and  now  lives.  About  the  same  time,  the 
father  also  gave  a  lot  on  the  opposite  side  of  the  highway 
to  defendant,  with  a  right  of  way  to  the  highway,  and 
conveyed  it  to  him  by  deed.  The  defendant  built  a  house 
on  this  lot,  in  which  he  now  lives.  The  same  year,  the 
father  sold  the  whole  of  the  remainder  of  his  property  at 
Herring  Cove  at  public  auction.  It  was  purchased  at  said 
sale  by  the  plaintiff  and  conveyed  to  him  by  deed.  This 
purchase  and  conveyance  covers  the  land  upon  which  the 
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trespasses  were  committed.  The  father,  although  in  pos- 
session for  so  many  years,  apparently  had  no  title  from 
the  Crown,  and  both  plaintiff  and  defendant  combined 
an  application  for  a  grant  to  them  of  their  respective  lots 
held  under  the  deeds  from  their  father,  which  grant 
passed  on  the  1st  of  June,  1899,  confirming  their  titles  as 
given  to  them,  respectively,  by  said  deeds.  The  defendant, 
by  his  defence,  justified  the  alleged  trespasses  on  the 
ground  that  he  was  seized  in  fee  of  the  land  adjoining  that 
of  the  plaintiff,  and  he  had  enjoyed  from  time  immemorial 
a  way  over  the  land  of  the  plaintiff  between  the  defend- 
ant's land  and  the  shore  of  Herring  Cove.  There  was  no 
evidence  to  sustain  this  plea,  and  on  the  trial  I  allowed 
the  defendant's  counsel  to  add  any  other  defence  in  rela- 
tion to  the  right  of  way  that  he  might  consider  advisable. 
He  then,  after  trial,  added  a  defence,  claiming  a  right  of 
way  from  the  highway  to  Herring  Cove  over  the  plaintiff's 
land,  but  without  alleging  that  he  was  seized  or  possessed 
of  any  land  in  the  vicinity.  If  this  defence  is  properly 
pleaded,  of  w^hich  I  have  some  doubt,  it  is  a  plea  of  a 
right  of  way  in  gross. 

The  evidence  given  in  relation  to  the  user  was,  that 
the  plaintiff  and  defendant,  together  with  their  other 
brothers,  fished  with  their  father  up  to  about  the  time  of 
his  death,  and  all  used  the  wharf  and  stores  on  their 
father's  property  and  the  way  in  question  between  the  shore 
and  the  highway  in  such  manner  as  they  desired.  They  also 
assisted  in  keeping  the  wharf  and  stores  in  repair  by 
working  thereon.  After  the  plaintiff  received  the  convey- 
ances from  his  father,  in  1865,  the  plaintiff  and  defendant 
continued  to  fish  together  on  equal  shares,  and  owned  in 
common  a  seine,  seine  boat  and  other  gear.  They  also 
individually  owned  other  nets.  The  partnership  gear,  as 
well  as  the  other  nets  of  defendant,  were  kept  in  the  plain- 
tiff's store,  and  the  defendant  used  the  plaintiff's  wharf 
21 — N.  s.   R.  40. 
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and  landing  place  and  the  way  in  question  whenever  he 
wished.  This  continued  until  about  three  years  ago,  when 
the  partn-ership  was  terminated  by  mutual  consent.  After 
that  the  plaintiflf  told  defendant  he  could  not  use  the  wharf, 
stores  and  passage  way  any  longer,  and  when  he  saw  him 
using  them,  forbade  him  doing  so.  The  defendant  then 
claimed  the  right  to  land  at  the  shore  and  use  the  way  in 
question,  and  continued  to  do  so,  and  the  plaintiff  brought 
this  action. 

Our  Prescription  Act  in  relation  to  rights  of  way  is 
section  31  of  Chapter  167,  Revised  Statutes,  and  is  similar 
to  the  Act  in  force  in  England.  The  question  as  to  the 
acquiring  of  easements  by  prescription  has  been  considered 
quite  recently  by  the  Court  of  Appeal  in  England,  in  the 
case  of  Gardner  v.  Hodgson  s  Kingston  Brewery  Co., 
(reported  in  (1900)  1  Ch.  D.  592,  and  on  appeal  in 
(1901)  2  Ch.  D.  198).  The  trial  judge  there  decided 
that  the  mere  interrupted  enjoyment  of  a  way  for  forty 
years  was  sufficient  to  establish  the  easement,  unless  it 
was  shown  to  have  ben  enjoyed  under  some  written  consent 
or  agreement,  and  it  was  not  necessary  to  show  that  it  was 
enjoyed  as  of  right,  as  in  the  case  of  enjoyment  for  twenty 
years.  But  the  Court  of  Appeal  reversed  his  judgment 
and  held  that  the  defendant  must  show  that  the  user  was 
of  right  and  not  permissive. 

In  this  case  there  is  no  evidence  that  the  defendant 
used  the  way  or  the  landing  place  under  any  claim  of 
right  until  within  the  last  three  years,  and,  taking  into 
consideration  the  position  of  the  parties  and  their  relation- 
ship, and  the  fact  that  before  1866  the  defendant  was 
fishing  in  partnership  w^ith  his  father  and  brothers,  and 
since  that  date  in  partnership  with  the  plaintiff,  the  only 
inference  I  can  draw  is  that  the  user  by  the  defendant  up 
to  the  time  of  the  termination  of  the  partnership  between 
him  and  the  plaintiff  was  permissive  only,  and  not  under 
any  claim  of  right.     See  also  Plielan  v.  Phelan,  James'  R. 
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184 ;  iSm/V/i  v.  McKenzie,  James'  R.  228,  and  Cahoon  v. 
Parks,  25  N .  S.  E.  1.  The  defendant's  conduct  in  joining 
in  the  application  for  the  grant  and  allowing  it  to  pass 
without  objection,  confirming  plaintiff's  title  to  the  lots 
over  which  the  way  passed,  without  any  reservation,  seems 

to  me  entirely  inconsistent  with  the  view  that  he  used  the 

t/ 

landing  and  way  under  claim  of  right. 

I  find  that  the  defendant  used  the  landing  place  and 
way  by  the  leave  and  license  of  the  plaintiff,  and  that  such 
leave  and  license  was  terminated  before  the  trespasses 
were  committed  for  which  this  action  was  brought. 

There  was  no  evidence  that  this  way  and  the  right  to 
land,  or  either  of  them,  were  ever  appurtenant  to  the  land 
of  which  the  defendant  was  seized,  and,  as  he  stated  on 
the  trial,  he  claims  the  right  without  reference  to  the 
ownership  of,  or  the  residence  on,  any  particular  lot. 
There  being  no  dominant  tenement,  the  right  claimed  is 
what  is  known  as  an  easement  in  gross,  and  it  is  very 
questionable  if  it  is  legally  an  easement  at  all,  and  one  to 
which  the  Prescription  Act  applies.  I  um  inclined  to 
think  that  a  right  such  as  the  plaintiff  claims  cannot  be 
gained  by  prescription.  See  the  judgment  of  Montague 
Smith  J.,  in  Shuitdeworth  v.  LeFlemming,  19  C.  B.  X.  S., 
at  pages  709  and  710,  and  that  of  Cairns^^  L.  J.,  in  Range- 
ley  t\  Midland  R,  Co.,  L.  R.    3  Ch.  at  pages  310  and  311. 

The  plaintiff  will  have  judgment  against  the  defendant 
for  one  dollar  damages  and  costs,  and  an  injunction  will 
issue  to  restrain  the  continuance  of  the  trespass. 

The  appeal  in  this  case  was  heard  on  January  28  th, 
1902,  before  McDonald,  C.  J.,  and  Weatherbe,  Graham 
and  Meagher,  J.  J. 

Harrington,  K.  C,  in  support  of  appeal. 

Bell,  contra. 
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April  7th,  11)02.  ileagher,  J.,  deliverod  the  judgment 
of  the  Court  as  follows : 

The  plaintiff  sued  for  trespasses  upon  his  lands.  The 
defendant  justified  under  an  alleged  right  of  way.  The 
learned  trial  judge  decided  against  the  defendant. 

The  parties  are  brothers,  and  both  derived  title  from 
th^ir  father,  by  deeds  dated  in  April,  1865. 

The  plaintiff's  lot,  so  conveyed,  is  situate  between  the 
shore  of  Herring  Cove  harbour,  and  the  road  running 
through  the  village  of  Herring  Cove.  It  is  on  the  east  side 
of  that  road,  while  the  defendant's  lot  is  some  distance 
back  from  the  opposite  side  of  such  road. 

The  defendant  was  giv€tti,  by  his  deed,  a  right  of  way 
to  the  road  through  the  land  intervening  between  his  lot 
and  the  road.  There  is  no  dispute  over  thiit,  nor  touching 
the  title  of  either  party. 

In  October,  1865,  the  plaintiff  bought  at  auction  all 
the  land  owned  by  his  father,  which  was  not  conveyed  by 
the  deeds  first  mentioned.  The  deed  is  dated  in  October, 
1865,  and  conveys  the  land  over  which  the  way  in  dispute 
is  claimed.  The  plaintiff  testified  that  such  description 
in  the  last  mentionod  deed  covered  the  alleged  way,  and 
he  is  not  contradicted  as  to  that.  In  1899  both  parties 
made  a  joint  application  to  the  Crown  for  a  grant,  to  each, 
of  the  lots  respectively  conveyed  to  them  by  the  foregoing 
deeicls.  It  was  accepted,  and  a  grant,  which  is  in  proof, 
issued  to  them  accordingly. 

The  defendant's  right  to  the  way,  if  it  exists  at  all,  is 
founded  on  use.  Up  to  1865,  when  the  first  mentioned 
deeds  were  given,  the  entire  property  was  owned  and 
occui)ied  by  their  father.  The  defendant  may,  perhaps, 
have  been  living  on  what  is  now  his  lot,  for  a  short  time 
before  then;  but  if  so,  he  was  in  under  his  father.  For 
years  before  the  deeds,  both  parties  were  making  and  using 
the  property  under  their  father.     Neither  of  them,  until 
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after  that  year,  owned  or  occupied  any  land  in  their  own 
right,  and  consequently  any  user  of  the  alleged  way  before 
the  defendant  obtained  his  title  in  1805,  cannot  be  called 
to  his  aid  in  establishing  his  defence. 

AftoiT  they  acquired  titles,  they  fished  together  and 
divided  the  profits  between  them  until  July,  1899,  when 
they  separated,  and  the  personal  property  used  in  their 
joint  adventure  was  divided. 

The  property  used  in  their  fishing  partnership,  or  joint 
adventure,  w-as  kept  on  the  plaintiff's  premises.  The  ar- 
rangement for  the  joint  pursuit  of  fishing,  and  the  selection 
of  the  plaintiff's  premises,  as  the  place  from  which  their 
operations  were  to  be  conducted,  where  their  fishing  outfit, 
and  tackle,  were  to  be  kept,  and  to  which  they  returned 
with  their  fares,  made  it  necessary  that  the  defendant 
should,  for  the  convenient  and  efficient  pursuit  of  their 
business,  have  the  right  to  use  the  plaintiff's  land,  so  far  as 
might  be  necessary  in  that  behalf. 

Tn  other  words,  the  arrangement  made,  having  regard 
to  the  situation  of  the  parties,  and  their  premises,  involved 
a  license  or  permission  from  the  plaintiff  to  the  defendant 
to  use  the  plaintiff's  premises  in  the  manner,  and  to  the 
extent  the  defendant  used  them  during  the  currency  of  the 
joint  adventure.  It  could  not,  at  all  events,  bo  said  of  such 
iisPT  that  it  was  "  as  of  right"  so  as  to  confer  an  easement 
after  the  lapse  of  twenty  years.  Even  if  it  is  assumed  that 
during  other  portions  of  the  year  when  not  engaged  upon 
the  joint  adventure,  the  defendant's  user  was  such  as  would 
in  time  give  him  an  easement.  Yet  the  next  season,  w^hen 
his  user,  under  the  arrangranent  again  became  permissive, 
it  reudered  unavailing,  in  his  favour,  any  previous  adverse 
u^or  during  part  of  the  year  before.  Bearing  in  mind  the 
existence  of  the  adventure,  and  what  it  involved,  I  think 
it  would  be  difficult  to  separate  the  user  in  the  way 
-contended  for,  and  say  that  it  was  for  any  part  of  the  year 
^'  as  of  right." 


Digitized  by 


Google 


326  HAYES     V.     HAYES. 

If  the  grant  from  the  crown  involved  an  admission,  on 
the  part  of  those  who  applied  for  and  accepted  it,  that 
the  title  up  to  that  time  was  in  the  Crown,  any  user  up  to 
that  time  was  against  the  Crown.  In  that  view  the  evi- 
dence falls  very  far  short  of  proving  a  prescriptive  right 
to  the  way  against  the  Crown.  Whatever  title  the  Crown 
had  in  the  alleged  servient  tenement,  passed  by  the  grant 
to  the  plaintiff.  I  do  not  find  it  necessary  to  say  whether 
the  view  as  to  user  against  the  Crown  is  well,  or  ill 
founded. 

The  plaintiff  testified  that  prior  to  the  termination  of 
the  partnership,  he  nevier  forbade  the  defendant  to  use  the 
way;  and  before  that  event,  the  defendant  never  claimed  the 
right  to  use  it,  and  that  when  the  seine  was  not  in  use, — 
that  is,  while  they  were  not  pursuing  the  joint  adventure, 
— the  defendant  used  this  way  with  his  consent.  The  only 
evideince  offered  in  answer  to  that  specific  proof  of  consent 
was  the  defendant's  statement  that  the  plaintiff  never  for- 
bade him  the  use  of  the  road.  But  that  clearly  is  no 
answer  to  the  plaintiff's  statement  that  it  was  used  during 
these  times  with  his  consent.  If  used  with  plaintiff's  con- 
sent there  was  no  occasion  to  forbid  him.  If  that  state- 
ment is  true, — and  it  has  not  been  denied, — and  was 
accepted  and  believed  by  the  trial  judge,  it  dispones  of  this 
appeal,  and  of  the  contention  on  which  it  is  rested,  that 
the  defendant  used  this  way  as  of  right. 

I  can  see  no  reason  for  differing  from  the  learned 
judge,  whose  conclusions  of  fact  were,  I  think,  entirely 
right.     The  appeal  will  be  dismissed,  with  costs. 

McDonald,  C.  J.,  Weatherbe,  J.,  and  Graham,  E.  J.,. 
concurred. 
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Pickles  &  Mills  v.  Western  Assurance  Co. 

Before  RiTCHiR,  J. 

A  principal  can  ratify  a  contract  made  by  his  assumed  agent,  after  th& 
principal  has  repudiated  it  and  has  refused  to  be  bound  by  it. 

The  rule  as  to  ratification  by  a  principal  of  acts  done  by  an  assumed 
ag-ent  is  that  the  ratification  is  thrown  back  to  the  date  of  the  act 
done,  and  hat  the  agent  is  put  in  the  same  position  as  if  he  ,had 
authority  to  do  the  act  at  the  time  the  act  was  done  by  him. 

Borden,  K.  C,  and  /.  A.  Chisholm  for  plaintiffs. 
W.  A.  Henry  for  defendant.    • 

Decided:  November  11th,  1902.     Ritchie^  J.: 

One  of  the  principal  matters  in  controversy  in  this 
suit  is  the  time  when  the  insurance  on  the  plaintiffs'  vessel, 
the  ^'Foster  Rice,"  was  effected. 

The  following  are  the  facts  in  evidence.  In  July, 
1900,  the  plaintiffs,  through  their  agent  at  Halifax,  John 
Strachan,  had  insured  their  vessel  in  the  Western  Assur- 
ance Company  for  $1,000,  and  in  the  Insurance  Company 
of  North  America  .for  $5,000,  of  which  companies  J.  F. 
Kenny  &  Co.  were  agents. 

This  insurance  expired  on  the  25th  of  July,  1901,  and 
on  the  15th  of  July,  John  Strachan  wrote  the  plaintiff  that 
the  insurance  would  expire  on  the  25th  of  July,  and  said 
that  he  would  be  pleased  to  renew  the  risk  at  ten  per  cent, 
on  $6,000.  On  the  21st  of  July,  J.  F.  Kenny  &  Co.  also 
wrote  the  plaintiffs  as  to  the  expiry  of  the  policie-,  and  said 
they  would  be  happy  to  renew  at  ten  per  cent.  nett.  This 
letter  also  contained  these  words : 

"N.  A.  policy  to  be  reduced  to  $2,500.  Will  give  new 
policies  for  $3,500  W.,  $2,500  X.  A." 

On    July    25th,    plaintiffs    telegraphed    Strachan: — 

"Renew  policies  "Foster    Rice"    six    thousand,    expiring 
to-dav.     Wire  if  covered." 
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The  same  day,  Straclian,  on  the  part  of  the  plaintiflfs, 
applied  for  and  obtained  insurance  on  the  "Foster  Eice" 
in  the  defendant  company  for  $3,500,  and  in  the  North 
America  Insurance  Company  for  $2,500,  both  at  the  rate 
of  ten  per  cent,  nett,  and  he  at  once  telegraphed  to  the 
plaintiffs: — "Have  covered  Foster  Rice'  as  requested." 
On  the  29th  of  July,  Straclian  wrote  the  plaintiffs,  eaiclos-  - 
ing  the  policies.  On  August  the  1st  the  plaintiffs  replied, 
asking  if  the  rate  of  ten  per  cent,  was  not  an  error,  as  the 
premium  the  year  brfore  was  10-5.  No  reference  what- 
ever is  made  to  the  conditions  in  the  policies  or  the  change 
in  the  amounts  as  distributed  between  the  two  companies. 
On  the  3rd  of  August,  Stracluin  wrote  the  plaintiffs, 
explaining  about  the  rate,  to  which  plaintiffs  replied: 

"Your  favor  of  the  3rd  inst.  is  at  hand  and  noted.  We 
expected  the  conditions  to  be  the  same  as  last  year,  and  we, 
therefore,  return  your  policies  for  cancellation." 

When  the  plaintiffs  ordered  Strachan  to  insure,  they 
had  been  imformed  that  the  rate  of  premium  Avould  be  ten 
per  cent.,  and  Strachan  had  not  exceeded  his  authority  in 
effecting  the  insurance  at  that  rate,  I  am  inclined  to 
tliink  they  knew,  also,  of  the  change  of  amounts,  but  if 
mot,  they  were  bound  to  have  raised  the  question  when  they 
received  tlie  policies  and  enquired  as  to  the  rate.  If 
Strachan  exceeded  his' authority  in  this  respect,  the  plain- 
tiffs ratified  his  action,  and,  in  my  opinion,  the  contract 
w^as  completed  before  the  plaintiffs  returned  the  policies 
on  the  Gth  of  Augu-t  for  cancellation.  Strachan  communi- 
cated the  plaintiffs'  letter  of  the  3rd  of  August  to  Kenny 
&  Co.,  who  replied  that  if  the  plaintiffs  wanted  the  policies 
cancelled  they  would  cancel  them  after  they  had  been  six 
months  in  force,  charging  for  even  months,  and  one-half 
per  cent,  cancellation  fee.  A  further  correspondence  took 
place,  and,  on  the  20th  of  August,  Kenny  &  Co.  wrote  the 
plaintiffs  that  if  the  premiums  were  mot  paid,  legal  pro- 
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ceedings  would  be  taken  to  collect   them,    to   which    the 
plaintiffs  replied  by  telegraph: 

"Letter  20th  received.  We  accede  to  your  request  for 
month's  premium,  if  policies  in  force  for  one  month.  Wire 
reply." 

On  the  21st  of  August,  Kenny  &  Co.  answered : 

"Must  have  one  month's  premium  and  on.e^-half  per 
cent,  for  cancelling,  in  all  eighty  dollars,  or  allow  policies 
to  continue  as  written  until  expiry." 

To  which  the  plaintiffs  replied,  on  the  same  day: 

"Return  policies,  will  pay  eighty  dollars,  same  paying 
premium  for  one  month's  risk,  provided  vessel  covered  in 
your  companies  until  25th  instant.  Reply,  stating  if 
covered." 

On  the  22nd  of  August,  Kenny  &  Co.  replied : 

"Telegram  received.  Are  keeping  you  covered  until 
twenty-fifth  at  noon.  Remit  us  $80  and  we  will  send 
policies." 

The  eighty  dollars  were  remitted  by  plaintiffs  to 
Kenny  &  Co.  the  next  day,  the  23rd,  and  retained  by  them. 
If  the  contract  of  insurance  was  not  ratified  before,  as  I 
think  it  was,  it  certainly  was  by  the  telegram  of  the  plain- 
tiffs of  the  21st  of  August,  and  the  reply  of  Kenny  &  Co. 
on  the  22nd,  which  latter  reached  the  plaintiffs  about  noon 
on  the  22nd.  I  do  not  think  that  the  contention  of  the 
defendants'  counsel,  that  the  contract  was  a  new  insur- 
ance, made  on  tlie  21st  or  22nd,  to  insurei  the  vessel  from 
the  25th  of  July,  lost  or  not  lost,  can  bo  sustained.  The 
correspondence  shows  clearly  to  my  mind  that  both  parties 
intended  to  confirm  the  old  contract,  which  was  in  dispute, 
with  this  addition,  that  the  policies  werei  to  be  cancelled 
from  the  25th  of  August.  If  the  piirties  mutally  agreed 
that  the  original  contract  for  insurance  was  never  com- 
pleted, and  then  made  a  new  one,  there  would  not  be  any 
charge  made,  or  agreed  to  be  paid,  for  cancelling  the  orig- 
inal policies.     The  rule    as   to    ratification    is    stated  by 
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Cotton,  L.  J.,  in  Bolton  Partners  v.  Lambert,  41  Ch.  D.y 
at  page  306 : 

*'The  rule  as  to  ratification  by  a  principal  of  acts  done 
by  an  assumed  agent  is  that  the  ratification  is  thrown  back 
to  the  date  of  the  act  done,  and  that  the  agent  is  put  in 
the  same  position  as  if  he  had  authority  to  do  the  act  at 
the  time  the  act  was  done  by  him." 

Soames  v.  Spencer,  1  D.  &  R  32,  is  a»n  authority  that 
a  principal  can  ratify  a  contract  made  by  his  assumed 
agent  after  he  has  i^pudiated  and  refused  to  be  bound  by 
it,  and  that  case  was  approved  as  authority  by  Blackburn, 
J.,  in  Riche  v.  Ashhiiry  Ry,  Co,,  L.  R.  9  Ex.  224,  at 
page  260. 

The  "Foster  Rice"  is  a  schooner  of  179  tons  burden* 
In  August,  1901,  she  was  on  a  voyage  from  Dagua  to 
Pascagoula,  and  was  dismasted  in  a  gale  on  the  15th  of 
August  She  was  towed  by  a  tug  to  thte  port  ofMobile, 
U.  S.,  and  arrived  at  the  quarantine  ground  at  Fort 
Morgan,  some  miles  below  the  City  of  Mobile,  on  Saturday 
mornLng,  the  I7th  of  August.  She  remained  in  quarantine 
until  the  following  Thursday,  when  she  was  released,  and 
was  afterwards  taken  up  to  the  City  of  Mobile  and 
repaired. 

The  plaintiflFs  first  heard  of  the  accident  to  their  vessel 
from  Captain  Delap,  on  the  22nd  of  August,  in  thte  after- 
noofii,  and  after  they  had  received  the  telegram  from 
Kenny  &  Co.  of  that  date.  Captain  Delap  saw  it  men* 
tioned  in  a  Xew  York  paper. 

The  defendants'  counsel  contended  that  the  master  of 
the  vessel  did  not  communicate  the  fact  of  the  loss  to  his 
owiners,  tho  plaintiffs,  as  soon  as  he  should  have  done,  and 
that  on  that  account  the  insurance  was  void,  on  account 
of  the  concealment.  He  cited  in  support  of  this.  Proud- 
foot  V.  Montefiore,  L.  R.  2  Q.  B.  511,  and  Blackburn  v. 
Vigor.%  17  Q.  B.  1).  553,  and  12  App.  Ca.  531. 
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If  I  am  right  in  my  view  as  to  whenx  the  contract  was 
made,  this  alleged  concealment  cannot  offset  it,  but  assum- 
ing the  contract  was  made  after  the  loss,  how  is  it  affected  t 
Clearly  the  master  was  bound  to  communicate  the  loss  ta 
his  o^^Tiers  as  soon  as  he  reasonably  could,  and  the  ques- 
tion seems  to  be,  was  he  guilty  im  this  case  of  negligence 
in  not  communicating  with  his  owners,  the  plaintiffs^ 
earlier  than  he  did  ?  After  the  events  have  taken  place,  it 
is  comparatively  easy  to  suggei^t  things  which  might  have 
done,  but  to  judge  of  his  conduct  fairly  we  must  carefully 
consider  the  position  of  the  master  when  his  vessel  was 
towed  in.  The  first  question  is,  Avhether  or  not  the  master, 
Dionne,  was  in  the  City  of  Mobile  on  the  Sunday  after 
his  vcestel  was  towed  in.  I  find  that  he  was  not.  I  think 
the  evidence  of  the  master  and  his  crew  is  more  reliable 
than  that  of  the  witnesses  who  state  that  he  was  there  on 
Sunday,  and  the  improbability  of  his  breaking  quarantine 
and  making  himself  amd  his  vessel  liable  therefor  is 
greatly  in  his  favor.  Fori  Morgan,  which  is  close  to  the 
quarantine  ground,  where  the  "Foster  Rice"  was  anchored, 
is  about  twenty-eight  miles  from  the  City  of  Mobile.  The 
regular  communication  between  the  two  places  was  by 
telegraph  and  an  almost  daily  mail,  carriel  in  the  Gov- 
ernment steamboat,  from  the  fort  and  back.  This  tele- 
graph line  was  not  working  from  the  14th  to  the  27th  of 
August. 

The  steamer  that  takes  the  mail  left  the  fort  for  Mobile 
about  7  a.  m.  on  the  morning  of  the  17th,  and  again  at 
9.45  p.  m.,  but  she  did  not  make  anotboir  trip  from  the 
fort  to  Mobile  imtil  about  8  o'clock  a.  m.  on  Tuesday,  the 
20th.  All  the  communications  between  pers  ms  in  quar- 
antine aind  those  outside  must  go  through  the  quarantine 
officer.  The  master  of  the  "Foster  Rice"  knew  nothing 
whatever  of  Mobile  and  had  never  been  in  the  ])ort  l)ef()re. 
He  knew  no  one  there  with  whom  h?  could  conimunieate. 
His  vessel  arrived  in  Mobile  Bay  early  in  the  morning  of 
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Saturday,  the  17th.  She  was  placed  in  quarantine  and 
anchored  on  the  quarantine  ground.  The  quarantine 
officer  boarded  her  that  same  morning,  between  seven  and 
eight  o'clock,  and  the  mister,  Dionne,  asked  him  if  he  could 
communicatie  with  ifobile  by  telegraph,  and  was  told  that 
lie  could  not,  as  the  the  wires  were  doA\Ti.  Dionne  then 
asked  if  he  could  communicate  with  his  owners  otherwise. 
The  officer  said  that  it  was  imcertain  that  day,  but  the 
wires  might  soon  be  up,  and  he  could  telegraph,  but  it  was 
not  c-ertain.  On  Monday  morning,  Dionne  went  to  the 
doctor's  house  at  the  quarantine  station  amd  asked  the 
doctor  if  he  could  wire  that  day.  The  doctor  told  him  no, 
that  the  wires  were  not  repaired.  Tie  then  asked  if  he 
could  write  and  go  on  shore  to  mail  the  lett^er.  The  doctor 
told  him  he  could  not  go  on  shore,  but  if  lie  would  write 
and  give  him  the  letter,  he  would  mail  it.  Dionme  then 
returned  to  his  vessel  and  wrotie  a  letter,  which  he  gave  to 
the  doctor  to  mail.  This  is  the  letter  which  re^iched  the 
plaintiffs  on  the  2r)th  or  2r)th  of  August.  The  vessel  was 
released  from  quarantine  on  th^  22nd  of  August,  and  the 
same  afternoon  the  master  left  in  the  Government  steamer 
for  Mobile,  where  h^  arrived  that  evening,  and  the  same 
night  he  telegraphed  the  lo=s  to  his  o^vners,  which  telegram 
reached  them  on  the  23r(l  of  Auin^st.  Several  courses 
Avore  suggested  that  the  master  might  have  taken  in  order 
to  commimicate  more  promptly  witli  his  owners,  but  taking 
all  tlr'.Tiirs  into  consideration,  T  am  unal)l9'  t-o  find  that  he 
WPS  ^liltv  of  Tieglic:enoe  in  this  mspect,  which  would 
vitiate  this  ip'^urance.     IN'o  fraud  was  sugsjested. 

The  defendants  attacked  the  adjustment  on  the  ground 
that  the  repairs  cost  more  than  they  should  have  dcme,  but 
T  cannf)t  find  evidence  to  sustain  such  a  contention. 

The  re])airs  seem  to  hive  been  carefully  don'^  under 
proper  superintendefnce,  and  after  full  consultation  with 
Mr.  Eatre,  who  acts  at  Mobile  for  the  New  York  Board 
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of  Underwriters,  to  which  the  defendant  compaaiy  belongs. 
He  also  acted  on  behalf  of  the  underwriters  in  adjusting 
the  claim  for  salvage,  and  was  the  correspondent  of  the 
New  York  Board  of  Underwriters.  The  fact,  too,  that 
the  owners  are  obliged  to  pay  one-third  of  the  repairs  is, 
to  some  extent,  a  check  on  extravagant  expenditure  by 
them.  I  have  made  no  reference  to  the  insurance  in  the 
China  Mutual,  because,  if  my  views  are  correct,  it  is  a 
subsequent  insurance,  and  has  no  bearing  on  the  case. 

The  plaintiffs  are,  in  my  opinion,  entitled  to  recover 
from  the  defendants  the  amount  claimed,  with  costs. 


H.  F.  McDouGALL  v.  The  Dominion  Ikon  &  Steel  Co. 
In  re  Sebois  et  al. 

Before  Weatheref,   Ritchie,  Graham  and   Meagher,  JJ. 

S.,  a  witness,  was  duly  subpoenaed  to  bring  with  him  certain  teleg-rams 
which  went  through  the  office  of  which  he  was  agent,  which  office 
was  to  some  extent  under  the  control  of  the  federal  government. 
He  did  not  produce  the  telegrams,  and  stated  in  excuse  that  he  had 
not  received  permission  from  C,  who  was  the  government  agent  of 
the  Railway,  and  to  whom  he  had  applied  for  permission. 

On  application  to  commit  S.  and  C.  for  contempt,  the  trial  judge  decid- 
ed that  these  telegrams  were  not  public  documents,  and  considered 
that  both  S.  and  C.  were  guilty  of  contempt,  but  as  their  disobedi- 
ence appeared  to  be  primarily  due  to  what  they  considered  their 
imperative  duty,  he  directed  that  on  payment  of  the  costs  of  these 
proceedings  for  contempt,  no  attachment  should  issue.  An  appeal, 
on  behalf  of  S.  and  C.  was  dismissed. 

In  thiO  cause  of  Hector  F.  McDoiigall  v.  llie  Dominion 
Iron  and  Steel  Co,  a  motion  was  made  before  Towmsliend, 
J.,  to  commit  to  prison  Georgo  Serois  and  Yorston  C. 
Campbell.  The  grounds  for  the  motion  appear  in  the 
judgment  of  Townshend,  J.,  which  w^as  delivered  on 
November  18th,  1901,  as  follows: 

In  the  trial  of  this  cause  before  me,  at  Sydney,  Serois 
was  a  witness  duly  subpoenaed  and  paid  his  fees  to  bring 
with  him  certain  telegrams  w^iich  went  through  the  office 
of  which  he  was  agent  on  the  I.  C.  R. 
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These  telegrams  were  from  the  plaintiff  to  the  defend- 
ant company,  or  its  officers,  having  nothing  to  do  with  the 
1.  C.  K.  affairs. 

The  witness,  on  the  stand,  refused  to  produce  them, 
stating  as  a  reason  that  his  superior  officer,  Campbell,  had 
ordered  him  not  to  bring  them  into  court  for  the  purpose 
of  evidence. 

I  warned  the  witness  that  they  must  be  produced,  and 
that  in  case  they  were  not,  punishment  would  follow. 

1  allowed  him  until  the  next  day^  so  that  he  might 
communicate  with  Campbell,  who  was  in  Sydney  at  the 
time.  The  next  day  he  was  called  to  the  witness  stand, 
and  still  refused  to  produce  them,  although  he  had 
brought  them  to  Sydney  with  him,  giving  the  same  reason, 
and  producing  a  written  order  purporting  to  come  from 
Campbell,  that,  nothwithstanding  my  order,  he  was  not 
to  produce  the  papers  required  by  his  subpoena. 

Mr.  Borden,  on  behalf  of  plaintiff,  then  intimated  his 
desire  to  proceed  against  this  witness,  as  well  as  Campbell, 
for  contempt. 

The  trial  of  the  cause  was  then  adjourned  to  Halifax, 
for  the  purpose  of  taking  further  evidence,  and  I  told  Mr. 
Borden  he  could  make  the  motion  then. 

Accordingly,  on  the  21st  of  September,  at  Halifax,  an 
attachment  was  moved  for,  on  the  witness  Serois,  and 
Campbell  appeared  before  me,  and  I  heard  affidavits  as 
well  as  oral  testimony  in  the  matter.  Mr.  Campbell 
defended  his  action  on  the  ground  that  his  instructions 
from  the  Minister  of  Railways  were  not  to  produce  in 
courts  of  justice  any  documents  under  the  control  of  the 
department,  without  permission,  that  he  had  applied  for 
permission,  but  had  not  received  it  before  he  left  Sydney, 
ilr.  ilellish,  on  behalf  of  both  Campbell  and  Serois,  con- 
tended that  when  papers  of  this  kind  were  under  the 
control  of  a  public  department,  the  court  would  not  compel 
their  production. 

After  hearing  both  parties,  I  came  to  the  conclusion 
that  there  was  no  sufficient  excuse  given  for  their  contempt, 
the  one  in  di^olxeying  the  subpoena,  and  the  other  inter- 
fering with  the  administration  of  justice  by  preventing  a 
witness  obeying  his  subpoena.  I  did  not  think  it  came 
within  those  cas(»s  which  justify  a  Minister  of  the  Crown 
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refusing  to  produce  documonts  which  he  all-^e3  would  be 
injurious  to  public  interests.  While  I  did  not  think  either 
of  them  wilfully  set  at  defiance  the  order  of  the  court,  I 
was  not  satisfied  that  they  had  used  necessary  diligence 
and  care  to  bring  the  papers  into  Court  or  get  the  permis- 
sion which  they  thought  necessary. 

It  appeared  to  me  they,  particularly  Campbell,  showed 
indifference  on  the  subject,  and  I  was  not  satisfied  that 
Serois  had  used  efforts  that  he  was  bound  to  use,  after  he 
was  ordered  to  produce  them,  nor  was  it  at  all  satisfactorily 
explained  how  Serois  received  the  written  order  not  to 
produce  them,  which  Campbell  denied  havioig  authorized. 

Moreover,  in  m;^  opinion,  neither  the  Dominion  Gov- 
emm€ait,  nor  any  department,  can  arbitrarily  make  rules 
affecting  civil  procedure  in  our  courts. 

If  such  ain.  excuse  could  be  admitted  in  this  case,  then 
a  serious  obstacle  in  the  due  administration  of  justice  in 
the  Province  might  occur  in  every  instance  when  docu- 
ments in  the  possession  of  any  department  of  the  Govern- 
ment were  required.  In  this  case  I  hold  these  were  not 
public  documents,  .but  such  as  came  into  their  possession 
in  transmitting  telegrams  between  outside  parties  in  rela- 
tion to  their  private  business. 

Having  this  opinion,  I  decided  the  parties  were  both 
guilty  of  contempt^  but  inasmuch  as  their  disobedience  was 
primarily  due  to  what  they  believed  was  their  imperative 
duty,  I  directed  that  on  payment  of  the  costs  of  those  pro- 
ceedings within  a  specified  time,  no  attachment  should 
issue. 

From  this  decision  the  defendants  appealed,  the  appeal 
being  heard  on  February  1st,  1902,  before  Weatherbe, 
Eitchie,  Graham,  and  Meagher,  JJ. 

Hellish,  K.  C,  in  support  of  appeal. 

The  property  of  the  Crown  cannot  be  brought  into 
court  on  a  subpoena  duces  tecum  without  the  consent  of 
the  Crown.  The  Stroud  case,  2  O'M.  &  H.  110;  the 
Taunton  case,  2  O'M.  &  H.  73 ;  Crowther  v.  Appleby  9  L. 
K.  C.  P.  23;  Earl  Falmouth's  case,  11  Price  455;  Austin 
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V.  Evans,  2  M.  &  G.  430;  Annual  Practice  (1902),  414; 
Kearsley  v.  Phidips,  10  Q.  B.  D.  36. 

Borden,  K.  C,  and  T.  R.  Robertson,  contra. 

The  Stroud  case  has  been  since  dissented  from.  The 
Bolton  case,  2  O'M.  &  H.  139 ;  TomUne  v.  Tyler,  M  L 
T.  R  187;  Re  Dwight  and  Macklarn,  15  O.  E.  148. 

Appeal  dismissed. 

Note. -See  //annum  v.  McRae,   18  W  R.  185. 


MoDSTocK  Mining  Co.  v.  Harius. 

Before  Graham,    E.  J.,    (at  Antig-onish). 

A  company  was  incorporated  by  letters  patent  under  the  Nova  Scotia 
Joint  Stock  Companies  Act,  R.  S.  N,  S.,  5th  Series,  which  contained 
a  provision  that  the  majority  of  directors  should,  at  all  times,  be 
persons  resident  in  Nova  Scotia.  Subsequently  the  company  took 
advantag-e  of  the  provisions  of  the  Nova  Scotia  Companies  Act, 
1900,  and  became  incorporated  under  that  Act,  which  did  not  con- 
tain this  provision.  The  defendant,  who  had  been  the  secretary  of 
the  company  was  removed  from  office  and  he  refused  to  give  up  10 
the  company  the  minute  book  and  stock  book  .of  the  company,  on 
the  ground  that  a  majority  of  the  directors  were  not  resident  in 
Nova  Scotia. 

Heldy  that  the  defendant  could  not  set  up  the  contention  that  the 
directors  were  not  eligible  or  properly  elected  ;  that  they  were 
de  facto  directors,  and  their  eligiblity  could  not  be  inquired  into  in 
this  collateral  way,  and  that  he  must  give  up  the  books. 

Quaere,  Whether  the  provision  in  question  applied  to  this  Company,  in 
view  of  section  1 18  of  the  N.  S.  Companies  Act. 

M'aZ?  for  plaintiffs. 

Gregory  for  defendant. 

Decided:  July  14th,  1902.    Graham^  E.  J.: 

Tho  plaintiffs  were  a  company  incorporated  by  letters 
patent  under  the  Xova  Scotia  Joint  Stock  Companies  Act, 
5th  series.  In  January,  1902,  the  company  took  advan- 
tage of  the  provisions  of  the  Nova  Scotia  Companies  Act, 
1900,  and  became  incorporated  under  that  Act. 

Under  the  former  Act  there  vv^as  a  provision,  not  found 
in  the  later  Act,  to  this  effect : 

"Sec.  28.  The  major  part  of  the  directors  of  tho 
company  shall  at  all  times  be  persons  resident  in  Xovs 
Scotia." 
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The  defendant,  who  had  been  the  secretary  of  the 
compaoiy,  was  displaced  by  the  appointment  of  another 
person  as  secretary  by  the  board  of  directors,  elected  on 
the  14th  of  January,  1902.  He  refuses  to  give  up  to  the 
company  the  minute  book  and  stock  book  of  the  company, 
which  have  been  formally  demanded  of  him,  and  his 
ground  for  doing  so  is  that  the  major  part  of  the  directors 
are  not  resident  in  Xova  Scotia.  In  fact,  none  of  them 
are.  In  my  opinion,  the  defendant  cannot  set  up  the  con- 
tention that  these  directors,  or  any  of  them,  are  not 
eligible,  or  properly  elected,  and,  therefore,  as  against  him, 
they  were  eligible  and  properly  elected,  and  he  must  give 
up  the  books.  Such  a  question  as  their  eligibility  cannot 
be  enquired  into  in  this  collateral  way. 

The  provisions  of  the  Act,  even  if  applicable,  could 
only  be  enforced  by  a  direct  proceeding.  Being  a  provis- 
ion for  the  pi'otection  of  creditors  or  the  public,  possibly 
the  Crown  might  take  some  proceedings  to  compel  the 
company  to  obsen^e  the  provision,  or  a  shareholder  might 
take  a  proceeding  to  enforce  it,  or,  perhaps,  attack  the  con- 
stitution of  the  board.  But  these  are  certainly  good  de 
facto  directors.  The  defendant  held  office  under  the 
company,  indeed,  under  the  same  directors,  substituting 
Lucius  for  llobert  Dickson,  and  he  held  these  books  of  the 
company.  Such  a  defence  as  he  seeks  to  set  up  cannot  be 
entertained. 

In    TruMoe^s  of   Vernon  v.  HUl%   IG   Am.  Dec.   421), 

Savage,  C.  J.,  said: 

"The  plaintiffs  having  acted  as  trustees  upon  the  matter 
in  question  and  in  bringing  their  suit  coi'ore  officii,  and 
tefore  an  objection  to  their  right  can  be  sustained  by  the 
defendant,  on  the  ground  that  they  were  not  regularly 
elected,  he  must  show  that  proeeedinus  have  been  insti- 
tuted against  them  by  the  Government  and  carried  on  a 
judgment  of  ouster." 

22 — N.  S.  R.     40. 
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In  8  Am.  and  Eng.  Encyc,  2aid  Ed.,  p.  775,  it  is  said: 

'*A  person  may  be  a  de  facto  officer  of  a  corporation, 
though  his  claim  to  office  is  founded  on  an  unconstitutional 
law  or  a  void  resolution  of  the  corporation.  *  *  *  A 
person  ineligible  to  office  in  a  corporation  because  not  a 
resident  of  the  state  by  which  it  i^  incorporated,  may  yet 
become  an  officer  de  facto.  *  *  *  It  has  been  held 
that,  when  it  is  required  that  officers  of  a  corporation  shall 
be  stockholders,  a  person  not  a  stockholder,  who  is  chosen 
and  acts  as  a  director,  is  such  de  facto.  *  *  *  One 
who  is  elected  and  acts  as  a  trustee  of  a  corporation  is 
such  de  facto,  though  his  election  was  illegal,  there  being 
no  vacancy  in  the  office." 

And  page  778, — 

"As  a  general  rule,  the  acts  of  de  facto  officers  of  a 
corporation  within  the  powers  of  the  offices  they  assume 
to  hold  are  valid  and  binding  upon  the  corporation.  It 
follows  that  neither  the  corporation  mor  those  claiming 
under  it  can  avoid  any  liability  resulting 'from  the  acts 
of  such  officers  by  denying  their  lawful  title  to  office.  Nor 
can  any  person  avail  himself  of  such  officers'  lack  of  legal 
title  in  order  to  avoid  liability  to  the  corporation.  Note  1. 
A  person  who  has  been  treasurer  of  a  corporation  and  has 
been  removed  cannot  defeat  an  action  against  him  for 
money  of  the  corporation  in  his  hands  by  impeaching  the 
title  of  the  de  facto  trustees  who  removed  him  and  are  eon- 
ducting  the  action.  All  Saints  Church  v.  Loveit,  1  Hall 
(N.  Y.),  191." 

I  refer  also  to  the  case  of  Easterly  v.  Barber,  65  New 
York  254,  and  to  Angell  and  Ames  on  Corporations,  s. 
139,  s.  287;  Pictou  School  Trustees' v,  Cameron,  2  S.  C. 
R  690. 

Whether  section  28,  requiring  the  major  part  of  the 
directors  to  be  residents  of  Nova  Scotia,  applied  to  this 
company  depends  upon  the  construction  to  be  given  to  the 
118th  section  of  the  Nova  Scotia  Company  Act,  R  S. 
1900,  C.  128.  (I  refer  to  the  R  S.  for  convenience.) 

The  two  Acts  are  very  different  Acts.  The  old  Act 
provided  for  the  incorporation   of  companies  by  letters 
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patent,  the  later  one  by  a  memoraoidum  of  association.  I 
can  hardly  see  any  object  in  a  company  incorporated  under 
the  old  Act  coming  under  the  provisions  of  the  new  one, 
if  thereby  the  provisions  of  the  old  act,  as  well  as  those  of 
the  new,  are  to  apply  to  it.  I  think  a  reasonable  construc- 
tion will  obviate  such  confusion.  And  a  reasonable  con- 
struction of  section  118  may  be  had  by  reading  it  distrib- 
utively. 

Under  section  109  two  kinds  of  companies  may  take 
advantage  of  the  new  Act,  and  come  under  its  provisions : 

(1)  A  company  incorporated  by  a  statute  of  the 
Province,  and  (2)  a  company  incorporated  by  letters 
patent  under  the  Act,  Revised  Statutes,  6th  series.  Chap. 
179. 

By  section  112,  the  petition  to  bring  it  under  the  new 
Act  is  to  be  accompajnied  with,  (1)  a  copy  of  the  statutes 
in  the  one  case,  or  (2)  a  copy  of  the  letters  patent  in  the 
other. 

Then,  coming  to  section  118,  if  the  company  is  incor- 
porated by  statute,  the  provisions  contained  in  the  statute 
constituting  the  compainy  shall  be  deemed  to  be  conditions 
and  regulations  of  the  company,  as  if  they  were  contained 
in  a  registered  memorandum  of  association  and  articles 
of  association.  And  in  the  other  case,  the  letters  patent 
shall  be  deemed  to  be  conditions  and  regulations,  etc. 

By  the  same  section  all  of  the  provisions  of  this 
chapter,  (the  Nova  Scotia  Companies  Act),  shall,  subject 
to  certain  provisions,  apply  to  the  company  in  the  same 
manner  and  in  all  respects  as  if  it  had  been  formed  under 
this  chapter.  It  could  not  have  been  intended  that  the 
companies  having  letters  patent  were  to  have  the  letters 
patent  and  the  provisions  of  the  Nova  Scotia  Joint  Com- 
panies Act  for  its  memorandum  and  articles  of  association, 
and  to  have  the  new  Act  apply  to  it  also. 

The  fact  that  paragraph  1  of  section  118  provides  that 
the  company,  by  special  resolution,  may    adopt   Table  A 
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for  such  companies  helps  out  this  construction.  The  two 
Acts  have  sections  dealing  with  the  same  subject,  but  dif- 
fering in  detail.  To  avoid  conflict,  the  construction  I  have 
suggested  should  be  adopted.  There  is  nothing  in  the 
later  Act  which  would  enable  a  court  to  say  that  when  the 
respective  provisions  of  the  two  Acts  are  in  conflict,  those 
of  the  earlier  Act  are  to  give  way. 

On  the  contrary,  it  is  expressly  provid.ed  that  the  pro- 
visions of  the  earlier  Act  are  to  be  conditions  and  regula- 
tions of  the  company,  as  if  they  were  contained  in  a  mem- 
orandum aind  articles  of  association.  No  provision  of  a 
statute  is  to  bo  altered,  and  if  the  provision  of  the  later 
Act  are  to  give  way,  why  bring  the  company  under  the 
earlier  Act  ?  In  the  case  of  a  special  Act  of  incorporation 
in  our  Province  there  are  not  found  such  elaborate  pro- 
visions for  working  as  are  found  in  the  Companies  Act, 
and,  therefore,  the  reasoning  I  have  cited  would  not  apply 
so  forcibly,  and  would  admit  of  the  special  Act  prevailing. 

In  my  opinion,  the  plaintift*  company  is  entitled  to 
judgment  for  oiominal  damages,  say,  $1  and  costs,  and  to 
have  the  books  given  up  to  the  directors  of  the  company. 


Watt  et  al  v.  Logan  et  al. 

Before  Uitchik,  Tovvnshend,  Graham   and   Meagher,  JJ. 

Plaintiffs  sued  in  trover  and  detinue  for  certain  articles  to  which  they 
claimed  to  be  entitled  as  administrators  of  the  estate  of  G.  B.  The 
defendants  were  husband  and  wife,  the  latter  beinjf  a  daug^hter  of 
G.  B.  They  pleaded  that  the  chattels  belong^ed  to  them  and,  alter- 
natively, belong^ed  to  each  of  them.  At  the  close  of  the  plaintiffs' 
case  the  trial  judge  dismissed  the  action  as  ag^ainst  the  female 
defendant,  nut  refused  to  gfive  her  costs,  for  three  reasons,— (i) 
Because  she  had  claimed  to  own  the  personal  property  in  the  suit ; 
(2)  Becaust»  she  did  not  apply  for  letters  of  administration  of  her 
father's  estate,  but  allowed  the  same  to  remain  unrepresented  for  a 
long-  period,  (3)  Because  her  conduct  contributed  to  the  bringing  of 
the  action  by  plaintiffs,  and  to  allow  her  costs  would  be  to  assist  the 
other  defendant  in  relieving  himself  of  his  liability  to  plaintiffs  for 
their  damages  and  costs  The  female  defendant  appealed  from  this 
decision  refusing  her  costs, — 

Ueld^  that  the  action  was  improperly  brought  against  her  and  upon  its 
dismissal  she  was  entitled  to  costs  ;  that  none  of  the  reasons  given 
by  the  trial  judge  were  sufficient,  under  the  facts  in  evidence,  to- 
justify  the  refusal  of  costs. 
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This  was  an  appeal  from  the  decision  of  His  Honor 
W.  A.  D.  Morse,  Judge  of  the  County  Court  for  District 
Xo.  5,  refusing  the  female  defendant  costs. 

The  facts  are  sufficiently  stated  in  the  judgment  of 
the  court,  on  appeal. 

March  19th,  1901,  Drysdale,  K.  C,  and  /.  U.  Ross 
in  support  of  appeal. 

//.  MeUish  and  E.  M,  MacDonald,  contra. 

April  13th,  1901.  Meagher,  J.,  delivered  the  judg- 
ment of  the  court,  as  follows: 

The  plaintiffs  sued  in  trover  and  detinue  for  certain 
aiticles  of  farm  stock  and  hou-^ehold  furniture,  to  which 
they  claimed  to  be  entitled,  as  administrators  of  the  late 
George  Bigney,  deceased. 

The  female  defendant  is  a  daughter  of  deceased,  and 
the  other  defendant  is  her  husband.  They  were  living 
with  him  at  the  time  of  his  death.  A  few  days  before  hi? 
death  he  conveyed  to  the  female  defendant  the  premises 
on  which  he  rciidcd.  The  property  in  question  remained 
on  the  farm,  and  in  the  house,  during  the  period, — quite 
a  long  one, — intervening  between  his  death  and  the  bring- 
ing of  this  action. 

The  defendants  joined  in  the  defence  pleaded.  In 
addition  to  pleas  of  denial,  which  put  the  plaintiffs  to  ihe 
proof  of  their  entire  cause  of  action,  the  defeoice  averred 
that  the  property  belonged  to  the  defendants,  and  alter- 
natively, that  it  belonged  to  each  of 'the  defendants. 

At  the  close  of  the  plaintiffs'  case  the  learned  judge 
dismissed  the  action  as  against  the  female  defendant,  but 
made  no  decision  then  as  to  the  costs. 

Judgment  was  reserved  at  the  close  of  the  trial,  and 
was  not  delivered  for  some  weeks.  . 

The  question  of  costs  on  the  judgment  in  the.  female 
defendant's  favor  was  adjourned  until  taxation  of  costs, 
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when  the  learned'  jud^e  concluded  not  to  ^ve  her  any 
costs.  The  reasons  for  such  conclusion  are  thus  stated  in 
the  order  for  judgment: 

1.  Because  said  Ellen  Logan,  as  appears  by  the  un- 
contradicted evidence  of  Mrs.  Mingo  ^^t  the  trial,  claimed 
to  own  the  personal  property  in  question  in  the  suit. 

2.  Because  said  Ellen  Logan  did  not  apply  for 
letters  of  administration  on  her  father's  estate,  and 
allowed  the  same  to  remain  unrepresented  for  a  long 
period  of  time. 

3.  Because  the  conduct  of  the  said  Ellen  Logan  con- 
tributed to  the  bringing  of  the  action  by  plaintiffs,  and 
to  allow  her  costs  would  be  to  assist  the  other  defendant 
in  relieving  himself  of  his  liability  to  plaintiffs  for  their 
damages  and  costs. 

With  respect  to  the  first  of  these,  there  is  a  two-fold 
answer,  viz.,  (1)  Mrs.  Mingo's  evidence  refers,  I  should 
say,  to  the  real  ostat-e  which  Mrs.  Logan  then  owned,  and 
not  to  the  personal  property  at  all,  and,  (2)  it  was  unfair 
to  conclude  her  rights  by  Mrs.  Mingo's  evidence,  when, 
by  reason  of  the  action  having  been  dismissed  as  against 
her  at  the  close  of  the  plaintiffs'  case,  she  was  not  afforded 
an  opportunity  of  meeting  Mrs.  Mingo's  evidence. 

Besides  that,  there  is  no  proof  that  the  claim  which 
she  is  said  to  have  set  up  to  Mrs.  Mingo,  assuming  that 
it  had  reference  to  personalty,  as  well  as  realty,  was  com- 
municated to  the  plaintiffs  before  the  action  was  brought; 
if  not,  it  was,  as  to.  them,  a  harmless  statement,  and  did 
not  iiu  any  way  conduce  to  the  bringing  of  this  action. 

I  am  unalde  to  perceive  any  force  in  the  second 
ground.  She  was  not  under  any  obligation,  at  least,  so 
far  as  the  plaintiffs  are  concerned,  to  administer  upon  her 
father's  estate.  Tt  may  well  be  that  her  husband  was  not 
willing  she  should  assume  the  burthen  of  administering 
the  estate.     She  did  not,  as  a  matter  of  laAV,  require  her 
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husband's  consent  to  that  step  on.  her  part.  But  if  he 
objected  to  it,  she  is  not  open  to  censure  or  punishment 
for  having  respected  his  wishes.  Moreover,  her  neglect 
in  that  particular  could  not  have  had  any  effect  either  in 
delayioig  or  inducing  the  plaintiffs'  action;  and  if,  as 
appears,  her  husband  made  claim  to  this  property  as  his 
own,  any  attempt  on  her  part  to  admniister  it  as  the 
proi)erty  of  her  father's  estate  might,  and  probably  would, 
have  led  to  disputes  in  the  household. 

The  third  ground,  in  part,  is  that  her  conduct  con- 
tributed to  the  bringing  of  the  action.  What  conduct  on 
her  part  is  thus  referred  to  I  am  unablt;  to  determine. 
No  demand  was  made  upon  her,  and  no  communication 
appears  to  have  taken  place  with  her  before  the  action 
w^as  brought;  and  she  has  .not  been  shown  to  have  had 
aught  to  do  with  the  property,  either  of  her  own  accord 
or  under  the  husband's   directions. 

It  was  said  the  action  was  dismissed  on  the  ground 
that  no  demand  on  her  was  proved.  I  should  say,  both 
from  the  learned  judge's  observation  at  the  close  of  plain- 
tiffs' case,  as  well  as  in  the  written  judgrav-nt  gi'>;n  weeks 
afterwards,  that  the  dismissal  was  upon  the  merits. 
Thorpi  was  no  proof  of  conversion,  or  detention,  by  her. 
It  is  not,  however,  at  all  material  what  ground  was  relied 
on  by  the  learned  judge. 

If  a  demand  was  necos-^arv,  it  was  not  proved;  nor 
attempted  to  be. 

The  demand  on  John  Loi>'an'.  was  called  for,  produced 
and  put  in  evidence,  and  the  roply  thoroto  was  identified, 
but  it  is  not  before  us.  There  i^^  only  proof  of  one  letter 
or' demand;  it  is  in  evidence,  and  refers  to  John  Loij^an 
alone. 

If  one  had  been  claimed  to  Imve  hven  i-erved  upon 
her,  it  would,  no  doubt,  have  been  culled  for.  The  fact 
is,  there  was  no  demand  on  her  to  be  called  for. 
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The  fact  that  Langille  received  but  one  paper,  which 
he  served  on  Logan,  and  speaks  of  but  one  paper;  that 
he  made  no  enquiry  or  search  for  Mrs.  Logaji,  made  no 
attempt  to  serve  her,  in  fact,  had  no  paper  for  her,  goes 
to  show  that  he  never  received  the  two  papers  McDonald 
says  he  sent  him. 

At  any  rate,  no  demand  was  made  upon  her.  I  do 
not  say,  for  the  purposes  of  the  action,  that  one  was  nec- 
essary; but  in  order  to  deprive  her  of  costs  it  was,  at 
least,  necessary,  in  the  absence  of  other  sufficient  grounds 
in  that  behalf,  to  show  that  she,  of  her  own  free  will,  and 
apart  from  any  influence  over  her,  refused  to  recognize 
the  plaintiffs'  right  to  the  ])ro])erty  before  the  action  was 
begun,  or  that  the  course  she  pursued  in  her  defence  or 
on  the  trial,  disentitled  her  to  costs. 

At  any  rate,  in  the  absence  of  contrary  proof,  the 
natural  inference  is  that  the  property  was  under  her 
husband's  control,  and,  therefore,  she  was  powerless  in 
the  matter. 

The  plaintiffs  gave  no  evidence  to  sustain  their  alle- 
gations that  she  converted,  or  wrongfully  detained,  their 
pro|>erty,  or  had  anything  to  do  with  it.  The  action  was, 
therefore,  improperly  brought  against  her,  and  upon  its 
dismissal  she  was  entitled  to  costs. 

The  last  part  of  the  third  ground  is,  "that  to  allow 
her  costs  would  be  to  assist  the  other  defend^uc  in  reliev- 
ing himself  of  his  liability  to  plaintiffs  for  their  damage*? 
and  costs." 

The  plaintiffs  treated  them  as  two  distinct  persons. 
The  learned  judge  acted  upon  the  same  theory,  because 
he  punished  her  with  loss  of  costs  for  doing,  and  abstain- 
ing from  doiiDg,  things  which  he  thought  ought  to  have 
been   done,  or  omitted,   by  her. 

If  they  were  not  husband  and  wife,  the  ground  just 
quoted  could  not  be  invoked  against  a  defendant  acquitted 
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of  participation  in  the  wrong-doing  charged.  Why,  then, 
should  it  be  in  the  present  case? 

The  defendant  is  the  owner  of  s-eparate  property,  and 
unless  we  can  relieve  her  upon  this  appeal,  she  will  have 
to  apply  part  of  it  in  discharging  her  liability  to  her 
solicitor;  a  wrong  to  that  extent  will,  therefore,  be  done 
to  her,  the  only  justification  for  which,  in  tliis  instance, 
is  that  it  will  assist  the  other  defendant.  But  how  ?  He 
could  not  set  off  any  costs  awarded  to  her  against  the 
plaintiffs'  judgment.  Any  costs  payable  by  plaintiffs  to 
her  will  go  to  her  solicitor.  On  the  other  hand,  Logan 
will  l>e  obliged  to  pay  plaintiffs'  their  damages  and  costs, 
and  he  again  remains  liable  to  pay  his  own  solicitor  for 
his  services  on  his  behalf. 

I  cannot  agree  with  the  conclusion  in  question,  or  that 
the  result  referred  to  on  the  ground  just  reviewed  will, 
or  can,  be  reached. 

The  appeal  should  be  allowed,  with  costs  to  the  female 
defendant  in  the  court  below,  and  of  the  appeal. 

Her  costs  of  pleading  the  defence  should  be  limited 
to  the  })leas  which  denied  the  wrongful  acts  attributed 
to  her,  and  that  any  demand  was  made  upon  her  for  the 
goods  as  alleged  in  the  statement  of  claim. 
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McKenzie  V.  Mattinson 

AND 

Mattinson  v.  McKenzie. 

Before  Ritchie,  J. 

McK.  entered  into  an  agfreement  with  M.  to  saw  log^s  for  the  latter 
and  accordingfly  McK.  set  up  his  saw  mill  on  the  land  of  M.  One 
portion  of  the  himber  when  sawn  was  removed  from  the  mill  by 
McK.'s  men,  and  piled  near  it  on  M.'s  land.  McK.  subsequently 
moved  his  mill  to  the  land  of  a  third  person,  on  whose  land  M.  had 
obtained  permission  to  have  the  lumber  piled,  and  after  sawing^ 
another  portion  of  the  lumber  on  this  land  it  was  piled  near  McK.'s 
mill,  on  this  land.  McK.  subsequently  claimed  a  lien  ou  all  the  logs 
sawn  by  him. 

Held.,  that  McK.  had  not  a  sufficient  possession  ot  the  lumber  to  be 
entitled  to  a  declaration  of  lien. 

Eu(j\i  McKenzie  for  the  lien  claiman-t. 

E,  M,  MacDcnald,  K.  C,  for  Mattinson. 
Decided:  November  9th,  1902.     Ritchie^  J.: 

McKenzie,  who  was  the  owner  of  a  portable  saw-mill^ 
agreed  to  saw  Mattinson's  logs,  and  the  following  agree- 
ment was  entered  iaito  by  them : 

Plainficld,  Pictou  County,  February  18th,  1902. 

It  is  this  day  agreed  between  J.  A.  Mattinson,  a  lum- 
berman, and  William  McKenzie,  mill-owner,  that  the 
said  »r.  A.  ilattinson  agrees  to  ])ay  William  ilcKenzie 
the  sum  of  $1.95,  (one  dollar  and  ninety-five  cents),  per 
thousand  for  sawing  between  700,000  and  800,000  feet 
of  lumber,  to  be  sawn  according  to  his  specification,  and 
five  cents  apiece  for  railway  ties,  to  move  his  mill  free  of 
cost,  with  the  exception  of  paying  for  one  team,  from  her 
first  plac4^  of  setting  to  where  he  is  now  lumbering,  and 
the  said  William  ilcKenzie  agrees  to  the  same. 

McKenzie  commenced  sawing,  and  .Mattinson  made 
payments  to  him  from  time  to  time  on  account  of  the 
work,  and  removed  the  sawn  lumber  as  he  required  it, 
from  the  vicinity  of  the  mill,  where  it  had  been  piled  by 
McKenzie's  men.  When  the  work  w^as  almost  finished, 
the  payments  not  having  been  made  as  promptly  as  he 
wnshe  1,  ^IcKenzie  refused  to  allow  Mattinson  to  remove 
any  more  of  the  lumber,  claiming  a  lien  on  it  for  the 
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amount  of  his  charge  for  sawing  it.  Mattinson  then 
brought  an  action  against  McKenzie  for  damages  for  pre- 
venting him  from  taking  the  lumber,  aind  McKenzie 
brought  an  action  against  Mattinson  to  recover  the  amount 
of  the  saw  bill  and  to  have  his  lien  declared. 

These  two  suits  were  consolidated  by  the  order  of  a 
judge,  by  which,  among  other  things,  it  was  ordered  that 
both  actions  should  come  on  for  trial  together  at  Pictou^ 
and  that  William  McKenzie  should  have  the  right  to  begin 
and  that  the  action  by  McKenzie  should  be  first  tried,  and 
the  statement  of  claim  in  Mattinson's  suit  should  be 
treated  as  a  set-off  or  counter-claim  in  McKenzie's  suit 
against  him.  Under  this  order  both  these  suits  were  tried 
before  me  at  Pict^u. 

The  first  question  to  be  decided  is  as  to  the  amount 
due  McKenzie  for  sawing  the  logs.  Th<3  difference  between 
the  amount  of  lumber  claimed  •  to  have  been  sa^\Ti  by 
McKenzie  and  that  admitted  by  Mattinson  is  very  large,, 
about  90,000  feet,  or  nearly  the  sixth  of  the  whole  cut,  as 
claimed  by  McKenzie.  The  agreement  does  not  specify 
how  this  amount  is  to  be  ascertained,  nor  did  the  parties 
mutually  agree  upon  any  surveyor.  McKenzie  had  a 
number  of  men  employed  from  time  to  time  to  survey  the 
lumber  at  the  mill  as  it  Avas  sawn.  Xone  -of  these  men 
were  regular  sur\^eyors,  they  were  often  changed,  and,  con- 
sidering the  whole  evidence  on  this  point,  I  do  not  think 
the  statement  made  up  by  ilcKenzie  from  the  tallios  they 
kfipt  can  bo  relied  on  as  accurate.  Up  to  the  time 
McKenzie  asserted  his  lien,  ^fattinson  had  sold  a  large 
quantity  of  the  lumber  to  different  i)ersons,  of  Avhich  he 
and  his  men  took  an  account;  this  account  wiis  likely  to 
be  correct  and  give  full  measuremfnit,  as  Mattinson  was 
to  be  paid  on  that  basis.  An  account  was  carefully  taken 
of  all  the  lumber  remainin*;,  on  which  McKenzie  claimed 
a  lien,  by  persons  sele?te(l  by  him,  just  before  the  trial, 
except  one  lot,  which  both  parties  agre:^!  did  not  exceed 
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30,000  feet.  The  objection  of  McKenzie's  counsel  that 
some  of  this  lumber  and  deals  might  have  been  removed 
between  the  time  of  the  assertion  of  the  lien  and  the  taking 
of  the  accx)uint  before  the  trial,  should  not  prevail,  because 
McKenzie  had  prevented  Mattinson  from  moving  them, 
and  undertook  to  hold  them,  and  thereby  became  respon- 
sible for  the  safe  custody. 

The  amount  to  which,  in  my  opinion,  McKenzie  is 
entitled  for  cutting  the  logs  is  $299.88.  Lumber  sold  by 
Mattinson,  327,468  feet.  Amount  on  hand,  as  per  accounts 
of  McCallum  &  Sutherland,  119,033.  Pile  at  West  Kiver, 
as  estimated  by  both  parties,  30,000.    Total,  476,501  feet 

476,501  feet  of  lumber,  at  $1.96 $929  18 

1,057  ties,  at  .05c 52  85 

$982  03 
Cr.  by  cash 682  15 

$299  88 
Kow,  as  regards  the  lien,  the  law^s  on  this  point  appear 
to  l>e.  clear ;  it  is  the  application  to  the  facts  of  this  case 
w^hich  creates  the  difficulty.  No  doubt,  the  miller  who 
converts  the  logs  imto  lumber  has  a  lien  upon  the  luml)er, 
or  any  part  of  it,  for  the  cost  of  sawnng  the  whole  of  the 
lot  of  logs,  but  it  is  indispensable  that  the  lien  should  be 
accompanied  by  possession  of  the  party  claiming  it;  and, 
in  my  opinion,  McKenzie  could  only  retain  possession  of 
the  lumber  by  placing  it  on  his  own  land,  or  upon  the  land 
of  another,  under  agreement  that  the  other  should  hold 
possession  for  him. 

The  following  are  the  facts  which,  I  think,  govern  this 
part  of  the  case.  Mattinson  was  the  lessee  of  land  at  West 
River,  where  he  had  part  of  his  logs.  McKenzie  brought 
his  mill  and  set  it  up  on  the  land  occupied  by  Mattinson, 
with  his  permission.  As  the  lumber  was  sawn,  it  was 
removed  by  McKenzie's  men  from  the  mill  and  piled  near 
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it  cm  Mattinson's  land.  After  all  the  logs  at  We^t  River 
wfTe  finished,  ilcKenzie  moved  the  mill,  with  all  his 
property  and  gear,  as  well  as  all  his  men,  to  Plainfield, 
where  the  other  logs  were.  Mattinson  had  obtained  from 
one  ilacara  the  right  to  place  the  mill  on  his  property 
there,  alongside,  the  road,  and  also  to  pile  his  lumber  on 
his  (Maeara's)  lot,  on  the  opposite  side  of  the  road.  As 
the  lumber  was  sawn,  it  was  piled  by  McKenzie's  men 
on  ^laeara's  land,  some  near  the  mill  and  some  on  the 
other  side  of  tJw?^  road.  Before  the  logs  were  all  finished 
HcKenzie  asserted  his  lien  over  all  the  lumber  at  Plain- 
field,  and  a  lot  which  remained  near  where  the  mill  had 
bec^n  at  West  River,  tmd  j)revonted  ilattinson  from  remov- 
ing any  more  of  it.  ]Mattinson,  who  was  to  supply  the 
logs  at  the  skids  within  a  short  distance  of  the  mill, 
stopped  supplying  them,  and  after  McKenzie's  men  had 
sawn  all  the  logs  on  the  skids,  and  waited  a  few  hours 
without  hearing  from  ilattinson,  McKenzie,  without  any 
notice  to  him,  t^K)k  down  his  mill,  and  the  next  day  moved 
it  away  altogether.  The  day  before  the  mill  was  taken 
down  tinally,  ^IcKenzie  had  a  man  named  Murray  at 
Plainfield  to  prevent  ilattinson  from  taking  any  lumber 
from  there  or  West  River;  but  it  does  not  appear  how  long 
he  remained  there.     This  was  on  the  15th  or  10th  of  July. 

There  is  no  evidence  that  anyone  elso  had  any  charge 
or  custody  of  the  property  for  McKenzie. 

Two  cases  were  cited  Avhicli  somewhat  resemble  this. 
King  v.  The  Indian  Orchard  Canal  Company,  11  Cush. 
2;]1,  is,  1  think,  the  most  like.  There,  a  brickmaker 
claimed  a  lien  upon  bricks  made  in  the  yard  of  the  person 
for  whom  he  made  them,  and  it  was  decided  by  the  ilass- 
achusetts  Court  that  he  had  no  lien.  Tn  the  case  of 
Roberts  v.  Bank  of  Toronto,  25  Ont.,  on  ]).  104,  and  on 
appeal,  21  A.  R.  021),  which  was  also  a  case  of  l)rick  manu- 
factured in  the  owner's  yard,  the  court  decided  there  was 
a    lien.     In    that   case    the   learned    judge    "found    that 
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the  possession  of  the  brick  yard  was  in  the 
plaintiff,  for  the  purpose  of  the  contract  with  Robert- 
son, the  owner,  and  that  the  plaintiff  remained  and  was 
in  possession  of  tlie  bricks  at  the  time  of  the  seizure  bj 
the  sheriff.  Though  there  was  no  wiitten  contract  with 
the  plaintiff,  yet  the  manner  of  dealing  and  the  conduct 
of  the  business  indicate  that  Robertson  had,  in  effect,  sur- 
rendered possession  of  the  yard  to  the  plaintiff  and  his 
men,  who  alone  worked  there  in  the  manufacture  of 
bricks." 

The  Court  of  Appeal  refused,  as  is  their  practice,  to 
interfere  with  the  finding  of  facts  by  the  trial  judge,  and 
on  that  state  of  facts  confirmed  the  judgment. 

Under  the  evidence  in  this  case  I  am  unable  to  find 
as  a  fact  that  the  places  where  the  lumber  waa  piled  were 
in  possession  of  McKenzie,  or  that  he  remained  and  was 
in  possession  of  the  lumber  when  he  asserted  the  lien,  or 
that  Mattinson  had,  in  effect,  surrendered  the  possession 
of  the  land  where  the  piles  were  to  Mattinson.  Hi^  men, 
as  well  as  McKenzie's,  were  working  round  the  mill  and 
around  and  at  the  piles  of  lumber. 

After  giving  the  question  my  fullest  consideration,  I 
have  come  to  the  conclusion  that  the  lumber  was  not  in 
the  possession  of  McKenzie  at  the  time  he  asserted  the 
lien,  and  that  his  claim  to  have  it  declared  must  fail. 

There  was  no  stipulation  in  the  contract  that  McKenzie 
was  to  complete  it  before  he  received  any  pay,  and  the 
conduct  of  the  parties  clearly  indicate  that  he  was  to  be 
paid  as  the  work  went  on.  When  Mattinsoai.  stopped  sup- 
plying logs  and  his  men  were  withdrawn,  McKenzie  was, 
I  think,  justified  in  treating  the  contract  as  ended,  and 
in  removing  his  mill. 

As  regards  Mattinson's  claim  for  the  damage  sustained 
by  bad  sawing,  the  evidence  is  very  conflicting;  on  the 
whole,  I  think  there  was  some  bad  sawing,  but  not  to  the 
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extent  claimed  by  Mattinson.  However,  I  think  the  parties 
have,  by  am  agreement  subsequently  made,  agreed  to  settle 
this  matter  another  way. 

McKenzie,  in  his  evidence,  said: 

*^At  the  last  of  it,  Mattinson  complained  about  bad 
sawing.     lie  told  me  he  had  written  me  about  the  sawing. 

1  asked  what  was  the.  matter  with  it,  and  he  said  it  was  all 
right  then.  I  offered  to-  Mattinson  to  take  all  the  bad 
sawing  myself." 

Mattinson,  in  his  evidence,  said : 

"McKenzie  said  he  would  take  the  badly  sawn  lumber 
and  pay  me  for  it.  *  *  *  McKenzie  said  he  would 
take  off  my  hands  all  the  badly  sawn  lumber,  and  allow 
me  in  account.  I  agreed  to  that.  1  never  asked  him  to 
taie  the  bad  lumber  and  allow  me  for  it'' 

This  agreement,  I  think,  precludes  Mattinson  from 
retaining  the  badly  sawn  lumber  and  recovering  from 
McKenzie  any  damages  he  may  have  sustained  in  conse- 
quence of  its  depreciation.  His  course  was  to  have 
1(  ndered  the  damaged  lumber  to  McKenzie,  and  claimed 
from  him  its  value,  as  if  correctly  sawn.  No  question  as 
to  the  amount  of  damages  would  then  arise. 

The  sum  paid  into  court  being  less  than  the  amount 
found  due  McKenzie  for  the  sawing,  he  will  be  entitled 
to  the  general  costs  of  his  action,  and  of  the  issues  on  which 
he  succeeded.  Mattinson  will  have  the  costs  of  the  issues 
on  which  he  was  successful,  costs  to  be  set  off.  Any  further 
directions  as  to  the  costs  which  may  be  necessary  are 
res<erved  for  further  hearing,  if  required. 

Note  (a). — As  to  sufficiency  of  possession,  see  Shan*  v.  Kaler^  (1871) 
106  Mass.  448  ;  McLachlan  v.  Kennedy y  (18(89)  21  N.  S.  R.  271  ;  State 
V.  GolU  (1867)  32  N.  J.  L.  ^85    and    CroTvfoot  v.  fjjndoK  Dock   Co.  (1834) 

2  Cr.  &  M.  637. 

It  is  submitted  that  the  decision  of  Boyd,  C.  in  Hackett  v.  Coghill^ 
('903)  Can.  Ann.  Dig-.  208  that  the  lien  claimant  must  have  exclusive 
possession,  is  at  variance  with  leading-  decisions  on  this  question. 


Digitized  by 


Google 


352  HART    V.     ALLEN     ET   AL. 


Haet  V.  Allen  et  al. 

Before  Townshend,   J. 

The  expressions  *'  insolvent  circunt stances  "  and  **  unable  to  pay  his 
debts  in  full,"  are  co-extensive  terms,  and  in  order  to  come  within 
their  meaning*  it  is  not  necessary  to  show  a  state  of  insolvency  in  the 
strict  leg-al  and  commercial  acceptation  of  the  term,  but  merely  to 
prove  the  debtor's  inability  to  pay  his  way,  and  meet  the  demands 
of  his  creditors,  and  his  want  of  means  to  pay  them  in  full  out  of 
his  existing  assets. 

As  to  a  valuation  of  the  assets  of  an  alleged  insolvent,  the  inquiry 
should  be  whether  a  man  of  business  capacity  would  value  the  assets 
as  being  sufficient  to  pay  the  creditors  in  full. 

A  transferee's  knowledge  of  the  insolvent  condition  may  be  implied,  if 
knowledge  is  shown  of  circumstances  from  which  ordinary  men  of 
business  would  determine  that  the  debtor  was  unable  to  meet  his 
liabilities. 

A.  A,  Maclcay  and  E,  P.  Allison  for  plaintiff. 
Drysdale,  K.  C,  for  defendants. 

Decided  :  November  6th,  1902.     Townshend^  J. : 

This  action  has  been  brought  to  set  aside  an  assign- 
ment of  a  judgment  made  by  Allen  to  Netting  in  contra- 
venticm.  of  Chapter  l-i5  K.  S.,  Sec.  4.  The  plaintiff,  Hart, 
is  a  judgment  creditor  of  Alien.  Allen  had  rwovered  a 
judgment  against  one,  Higgins,  whose  real  estate  was 
advertised  to  be  sold  under  it.  Hart  wanted  an  order  from 
Allen  for  the  proceeds  of  the  sale,  which,  not  obtaining, 
he  placed  aai  execution  in  the  sheriff's  hands,  intending  to 
levy  on  the  proceeds.  A  few  days  before  the  sale,  and  with 
knowh^lge  of  Hart's  object,  Notting,  who  was  Allen's 
solicitor,  tx)ok  an  assignment  to  himself  of  the  Higgins 
judgment,  which  ho  swears  he  took  as  security,  and  on 
account  of  his  bill  for  services  rendered  as  solicitor  to 
Allen.  To  set  aside  this  transfer,  on  9th  September, 
1902,  within  sixty  days  from  its  date,  plaintiff  commenced 
this  action,  in  which  he  alleges  that  the.  defendant,  Allen, 
then  being  an  insolvent  person,  and  unable  to  pay  his  debts 
in  full,  made  his  transfer  with  intent  to  defeat,   hinder. 
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delay,  or  prejudice  himself  and  Allen's  other  creditors,  or 
to  give  defendant,  Notting,  an  unjust  preference  over  him- 
self and  the  other  creditors  of  Allen. 

The   defence  is    a  simple  denial   of  all  the   material 
allegations  in  the  statement  of  claim. 

The  first  point  to  be  settled  is  whether  Allen,  at  the 
date  of  the  transfer,  was  am  insolvent  person  imable  to  pay 
his  debts  in  full.  The  onus  was  on  the  plaintiff  to  show 
this  fact.  The  evidence  establishes  that  in  1886  Allen 
made  an  assignment  for  the  benefit  of  his  creditors  to  one, 
Hechler,  under  whom  he  managed  the  estate  umtil  1892, 
at  the  same  time  carrying  on  a  similar  business  on  his 
own  account.  In  1892  he  ceased  to  have  control  of  it,  but 
in  1898,  after  a  suit  for  an  accounting  against  Hechler, 
the  assignee,  and  by  some  arrangement,  the  estate  was 
reconveyed  to  him,  and  he  has  since  controlled  and 
managed  it.  Xotting  was  his  solicitor  in  that  action,  and 
has  from  that  time  continued  to  act,  and  has  endeavored 
to  collect  the  assets  of  the  estate,  with  the  result  that  up 
to  the  pre>ent  he  has  received  between  $400  and  $500.  The 
assets  chiefly  consisted  of  a  large  number  of  judgments 
and  bills  of  sale  against  shore  fishermen,  who  had  been 
supplied  by  Allen  while  carrying  on  business.  There  were 
some  other  assets,  but  of  comparatively  trifling  value.  The 
face  of  these  judgments  and  bills  of  sale  showed  an  indebt- 
edness of  about  $40,000,  of  which  the  defendant  claimed 
$20,000  were  collectable.  Allen's  indebtedness,  as  shown 
by  judgments  registered  against  him,  with  the  added 
interest,  at  the  date  of  the  transfer  to  Netting,  was,  in 
round  numbers,  about  $5,000.  Allen  admits  indebtedness 
to  the  extent  of  $3,500.  The  Court  of  Ontario,  where 
thi"s  Act  hafl  been  in  operation  for  some  years,  have  placed 
an  interpretation  on  the  expression  "insolvent  person,"  as 
used  in  the  Act,  which  I  shall  refer  to. 

"After  some  differences  of  opinion,"  says  Casselfl,  at 
p.   18,  "it  has  now  been  settled  that  'ioisolvent  circum- 

23 — N.  s.  R.    40. 
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stances'  and  finable  to  pay  his  debts  in  fiilP  are  coextensive 
expressions,  and  what  has  to  be  shown  is,  not  a  state  of 
insolvency  in  the  strict  legal  and  commercial  acceptation 
of  the  term,  but  the  debtor's  inability  to  pay  his  way,  and 
meet  the  demands  of  his  creditors,  and  his  want  of  means 
to  pay  them  in  full  out  of  his  assets  realized  upon  a  sale 
for  cash,  or  its  equivalent." 

A  number  of  cases  are  cited  for  this  statement,  which 
will  be  found  on  reference  to  the  book. 

Xow,  the  plaintiff  recovered  his  judgment  against 
Allen  on  the  18th  of  July,  1891,  for  $356.32,  and  nothing 
has  been  paid  on  it^  There  are,  at  least,  six  other 
judgments  for  large  amounts  still  standing  against  Allen, 
recovered  from  ten  to  fifteen  years  ago,  on  which  little  or 
nothing  has  been  paid.  The  evidence  shows  that  since  his 
assignment  to  Ilechler  he  has  added  little  or  nothing  to 
his  assets,  nor  has  he  in  any  way  showm  any  increased 
ability  to  pay  his  creditors,  nor  has  he  manifested  any 
desire  to  do  so.  On  the  other  hand,  notwithstanding  his 
own  and  Mr.  Jotting's  opinion,  as  to  the  value  of  his 
assets,  I  find  that  they  are  of  very  doubtful  value,  and  that 
it  would  simply  be  impossible  to  realize  out  of  them  by  a 
sale  for  cash,  or  its  equivalent,  sufficient  to  meet  the 
demands  of  his  creditors.  The  judgments  and  bills  of  sale 
are  most  of  them  twenty  years  old,  some  sixteen  years  old, 
all  over  ten  years  old,  and  although  the  judgments  have 
been  kept  alive  and  the  bills  of  sale  renewed,  out  of  the 
total  amount,  after  all  these  years,  little  or  nothing  has 
been  got  out  of  them,  and  even  Mr.  Netting  has  only  suc- 
cee<led  in  realizing  some  $400  or  $500,  which  has  gone 
partly  to  pay  legal  expenses,  and  the  balance  into  Allen's 
pocket.  The  character  of  the  debtors,  shore  fishermen,  who 
have  nothing  beyond  their  fishing  gear,  is  itself  sufficient 
to  show  the  inability  of  defendant  to  realize  on  them,  so 
as  to  pay  his  creditors. 

Under  these  circumstances,  I  have  no  hesitation  fn 
deciding  that  Allen  was  an  insolvent  person,  unable  to  pay 
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his  debts  in  full  at  the  time    he    made   the   transfer   to 
Notting. 

The  remaining  question  is,  whether  at  the  time  Netting 
knew,  or  had  reason  to  know,  that  Allen  was  an  insolvent 
person.  I  must  attributo  to  him,  on  his  owai  statement, 
aU  the  knowledge  Allen  had  as  to  the  condition  of  hia 
affairs.  True,  Mr.  Netting  swears  that,  from  an  examina- 
tion of  Allen's  affairs,  he  believed  he  had  assets  more  than 
sufficient  to  pay  his  creditors  in  full,  but  it  is  very  evident 
Allen  could  not  with  such  assets  as  he  had  then, 
or  in  any  reasonable  time,  by  a  sale  or  other- 
wise, have  realized  enough  out  of  them  to  pay 
his  creditors  in  full.  Moreover,  I  cannot  think  that  the 
mere  belief  of  Mr.  Notting  on  the  subject  is  the  test.  It 
seems  to  me  the  inquiry  should  be  whether  an  ordinary 
man  of  business,  looking  at  these  assets  from  a  business 
point  of  view,  could  or  would  so  value  them.  It  is,  to  my 
mind,  clear  that  no  man  of  business  capacity  would  have 
entertained  such  an  idea  for  a  moment.  The  facts  iti  evi- 
dence convince  me  that  these  assets  were  of  the  most 
shadowy  and  unoertaim  description,  and  that  while  possibly 
in  the  course  of  years,  and  at  considerable  expense,  some 
driblets  might  from  time  to  time  have  been  obtained,  yet, 
as  tangible  property  out  of  which  cash  might  be  realized 
to  pay  Allen's  creditors,  they  were  practically  worthless^ 
In  CasseTs  work,  at  p.  18,  on  the  authority  of  cases  cited^ 
he  says: 

'^Knowledge  of  the  insolvent  condition  may  be  implied 
if  knowledge  is  shown  of  circumstances  from  which  ordi- 
nary men  of  business  would  conclude  that  the  debtor  was 
imable  to  meet  his  liabilities." 

Surely,  with  the  knowledge  Mr.  Netting  had  of  Allen's 
indebtedness  at  the  time,  and  knowledge  which  he  necessa- 
rily had  of  the  difficulty,  if  not  impossibility,  of  realizing 
on  such  assets,  I  must  imply  in  him  knowledge  of  Allen's 
insolvent  condition.     In  saying  all  this,  I  do  not  mean  to 
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reflect  cm  Mr.  Notting's  veracity,  but  rather  that  he  was 
not  justified,  from  a  business  point  of  view,  in  arriving 
at  such  a  conclusion,  and,  further,  that  his  construction  of 
the  law  on  the  subject  was  wrong,  when  he  says  he  did  not 
believe  him  to  be  insolvent.  I,  however,  think  the  circum- 
stances of  Allen,  from  first  to  last,  were  such  that  any 
reasonable  person  should  have  regarded  him  as  insolvent 
when  these  circumstances  were  known  to  the  transferee,  as 
in  this  case. 

I  am,  therefore,  of  opiniooi  that  the  presumption  made 
by  the  statute.  Chap.  145,  section  4,  has  not  been  rebutted, 
and  that  the  transfer  by  Allen  to  Netting  gave  the  latter 
an  unjust  preference  over  the  plaintiff  and  other  creditors 
of  Allen,  and  declare  it  to  be  void.  Some  other  conten- 
tions made  during  the  argument,  I  have  not  discussed,  as 
these  I  have  referred  to  are  sufficient  to  entitle  plaintiff 
to  maintain  this  action.  Plaintiff  shall  have  the  costs  of 
this  action.    Further  directions  reserved. 

"Note. — See  Fanvcett  v.  Faulkner^  post,  p.  398. 


MoCaNN   V.   PlDGEOIf. 

Before  Ritchie,  J.,  (at  Windsor). 

The  right  to  the  use  of  the  flow  of  water,  in  its  natural  course,  is  not 
an  easement,  but  is  inseparably  connected  with,  and  inherent  in,  the 
property  in  the  land.  It  is  parcel  of  the  inheritance  and  passes 
with  it. 

The  rights  of  the  riparian  owner  or  occupant,  with  respect  to  the  water 
of  the  stream,  cannot  be  severed  and  conveyed  in  gross,  so  as  to 
enable  a  third  party  to  sustain  an  action  in  relation  thereto. 

W.  B,  A.  Ritchie,  K.  C,  and    W.  M.  Christie   for 
plaintiff. 

W.    E.    Roscoe,    K.    C,    and   /.    TT.    Ouseley  for 
defendant. 

The  facts  sufficiently  appear  in  the  judgment 
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Decided:  July  3rd,  1901.    Eitchie,  J.: 

The  plaintiff  claims  to  be  the  lessee  and  occupier  of 
a  lot  of  land  near  Windsor,  through  and  alongside  of 
which  flows  a  brook  called  "Grodfrey's  Brook,"  and  as  such 
lessee  and  occupaait  he  has  brought  this  action  against 
defendant,  whose  land  lies  further  up  the  brook,  to  recover 
damages  for  the  pollution  of  th^i  water  flowing  through  the 
brook,  and  for  an  injunction. 

The  right  to  the  use  of  the  flow  of  water  in  its  natural 
course  is  not  an  easement,  but  is  inseparably  connected 
with  and  inherent  in  the  property  in  the  land,  it  is  parcel 
of  the  inheritance  and  passes  with  it. 

And  the  rights  of  the  riparian  owner  or  occupant  with 
respect  to  the  water  of  the  stream  cannot  Be  sievered  and 
convoyed  in  gross,  so  as  to  enable  a  third  party  to  sustain 
an  action  in  relation  thereto.  See  Coulson  and  Forbes  on 
Waters,  106 ;  Stockport  Water  Co.,  v.  Potter,  7  H.  &  N. 
160;  Ormerod  v.  Todmorden  Co.,  11  Q.  B.  D.  155. 

I  find  that  the  lot  of  land  in  question  originally 
belonged  to  the  late  Charles  Wilkins;  that  it  was  expro- 
priated by  the  Commissioners  of  Railways  for  the  con- 
struction of  the  Windsor  Branch  railway  and  for  the  alter- 
ation of  the  public  highway,  (which  became  necessary  at 
this  point),  under  the  provisions  of  Chapter  1  of  the  Acts 
of  the  Legislature  of  Nova  Scotia  for  1854,  and  that  it 
was,  by  the  said  Commissioners,  forever  rledicated  to  the 
public,  under  the  provisions  of  said  Act ;  that  neither  the 
plaintiff  nor  those  under  whom  he  claims  to  hold  this  lot 
have  acquired  sufficient  adverse  possession  thereof  to 
entitle  the  plaintiff  to  sustain  this  action. 

It  was  further  contended  that  if  the  plaintiff  was  not 
a  riparian  proprietor,  the  pollution  of  the  stream  immedi- 
ately adjoining  the  highway  was  a  public  nuisance,  and 
he  could  maintain  this  action  for  the  damage  occasioned 
to  him,  and  the  case  of  Benjamin  v.  Storr,  L.  R.  9  0.  P. 
400,  was  cited  to  sustain  this  contention.      But,  in  my 
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opinion,  the  evidence  in  this  case  does  not  show  that  the 
plaintiff  has  sustained  any  substantial  private  aaid  par- 
ticular damage  by  the  alleged  pollution  of  the  stream, 
beyond  that  suffered  by  the  rest  of  the  public.  I  think 
that  the  evidence  shows  that  at  one  time  the  stream  was 
polluted  by  the  drain  from  defendant's  cesspool,  but  it 
was  pro\'od  tliat  this  drain  was  afterwards  cut  off  and 
effectually  filled  in  with  earth,  so  that  the  overflow  of  the 
cesspool  could  not  pass  through  the  drain,  but  ran  over 
the  surface  of  the  defendant's  land.  It  is  extremely  prob- 
able that  this  overflow,  or  a  portion  of  it,  finally  reached 
the  stream,  but  to  carry  plaintiff's  contention  to  its  legiti- 
mate conclusion,  no  cesspools  could  be  constructed  any 
where,  as  the  tendency  of  the  overflow  from  them  undoubt- 
edly wt)uld  be  to  pollute  to  a  greater  or  less  degreie  the 
streams  and  wells  in  their  vicinity. 

It  is  not,  however,  necessary  for  me  in  giving  judgment 
in  this  case  to  decide  Avhether  or  not  the  stream  was 
polluted  by  the  defendant.  The  analysis  of  the  water  made 
by  Professor  Kennedy,  of  King's  College,  tends  to  show 
that  it  was  not  so  polluted.  It  would  certainly  have  been 
mucli  more  satisfactory  if  the  sample  of  water  taken  from 
the  brook  by  the  plaintiff  had  also  been  examined  by  some 
competent  person.  The  mere  production  of  a  bottle  of 
dirty  water,  v»hicli  was  taken  out  of  tbe  stream  six  montlis 
l>efore,  is  not  evidence  to  mei  that  the  stream  was  then 
polluted  by  the  overflow  from  defendant's  cesspool,  which 
received  the  drain  from  his  sink  and  waters  closets  This 
action  nuu^t,  I  think,  be  dismissed,  with  costs. 

Note. -McDonald.  C.  J.  in  Dowling  v.  McHeffeVy  (Halifax,  1887), 
decided  ihat,  where  land  was  described  as  running-  **  to  the  bank  of 
Gay's  River,  Ihence  down  stream  of  said  river,  by  the  several  courses 
of  the  same,  etc.,"— the  grantee  look  to  the  middle  of  the  stream. 
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Getchell  v.  Stuyvesant. 

Before  Townshend,  J. 

An  application  by  defendant  to  set  aside  an  attachment  ag^ainst  him, 
will  be  heard  before  defendant  appears. 

Defendant  came  from  the  United  States  to  Halifax,  N.  S.  to  work,  in 
connection  with  certain  gold  mines,  a  valuable  cyanide  plant  owned 
by  him,  and  he  carried  on  this  work  for  six  months  in  Halifax 
county  and  then  decided  to  remove  the  plant  to  another  county  in 
Nova  Scotia  in  connection  with  another  mine.  Havinj^  made  the 
necessary  arrang'ements,  he  went  to  New  York  on  December  14th 
to  spend  Christmas.  There  was  no  secrecy  about  his  mjvements 
and  he  left  his  horses  and  carriages  and  other  property  in  Nova 
Scotia.  There  were  no  claims  against  him  except  the  claim  of  plain- 
tiff, /-ind  ■\  disputed  claim. 

Held,  that  attachment  proceedings  against  him  as  an  absent  or  abs- 
conding debtor  should  be  set  aside. 

Notes  relating  (o  other  cases  of  alleged  abient  or  absconding  debtors. 

W.  B.  A.  Ritchie,  K.  C,  for  plaintiff. 
//.  A.  Lovett  for  defendant. 

Decided  :  February  24th,  1902.     Townshexd,  J. : 

This  is  an  application  to  set  aside  an  attachment 
against  defendant  as  an  absent  or  absconding  debtor.  A 
preliminary  objection  to  the  motion  was  urged  that,  until 
appearance,  defendant  could  not  be  heard.  I  think,  no 
doubt,  had  defendant  moved  to  set  aside  summons,  as  well 
as  attachment  proceedings,  his  appearance  would  have 
been  a  waiver,  but  as  he  confined  his  application  to  the 
attachment,  it  is  contended  he  should  have  first  appeared. 
I  do  not  think  effect  can  be  given  to  this  contention, 
because,  if  the  proceedings  as  against  defendaint  as  an 
absconding  debtor  have  not  been  properly  taken,  there  had 
been  no  proper  service  of  the  writ  of  summons,  and,  there- 
fore, no  necessity  for  appearing,  aind  the  question  for 
decision  is  whether  plaintiff  has  rightfully  instituted  these 
proceedings. 

The  defendant  came  to  Musquodoboit  in  May,  1901, 
to  work  a  cyanide  plant  in  connection  with  certain  gold 
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mines  in  the  vicinity.     lie  carried  on  this  work  up  till 
Xoveniber  or  December,  1901.     The  value  of  the  plant 
and  materials  of  which  he  was  the  owner  was  larga     His 
wife  was  with  him,  and  they  lived  at  Mr.  Hamilton's,  at 
Musquodoboit.     He  appears  to  have  been  in  good  circum- 
stances, owning  horses  and  carriages  of  considerable  valuey 
and,  so  far  as  the  evidence  is  before  me,  was  not  indebted 
to' any  one.     His  credit  was  good  in  the  neighborhood,  and 
he  appears  to  have  money  at  his  credit  in  one  of  the  banks 
at  Truro.    For  i^asons  not  njecessary  to  go  into,  he  decided 
to  abandon  the  workings  at  Caribou,  and  intended  remov- 
ing his  plant  to  Isaacs  Harbor,    to    carry    on   the   same 
business  at  the  Richardson  Mine  there.    Having  made  the 
necessary  arrangements,  he  decided  to  go  to  ^ew  York 
with  his  wife  to  spend  his  Christmas  vacation,  stating  that 
he  would  return  the  first  of  this  year.    He  left  the  Province 
for  New  York  the  14th  of  December,  1901.     There  was 
no  secrecy  about  his  movements.     It  was  well-known  in 
the  neighborhood  and  by  the  plaintiff's  agent,  who  insti- 
tuted these  proceedings.     He  was  in  Halifax  some  days, 
also  in  Truro,  where  his  wife  joined  him,  and  they  went 
to  New  York.    A\Tiile  in  Halifax  he  made  a  contract  with 
the  Richardson  Mining  Co.   to  place  his  plant  at  Isaacs 
Harbor,  at  their  mine,  and  carry  on  his  operations  for 
sonio  years.     Ho  left  his  horses  and  carriages  at  Musquo- 
doboit in  charge  of  his  servant,  and  also  left  at  his  board- 
ing house  quantities  of  clothing  and  other  property.    His 
wife  did  the  same.    He  apparently  owed  no  bills,  nor  were 
there  any  claims  against  him  except  the  one  for  which 
these  ])roceedin<rs  have  been  taken  and  a  disputed  claim 
of  L.  W.  Gotchell,  the  agent  who  commeouced  these  pro- 
ceedings.    In  fact,  every  circumstance,  according  to  my 
view,  indicated  an  intention  to  return  to  Nova  Scotia,  and 
I  can  find  nothing  in  the  evidence  to  justify  the  view  that 
he  was  tlcn  a])sconding  or  ever  had  any  such  intention. 
L.  W.  Ootchell,  acting  as  plaintiff's  agent,  came,  almost 
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immediately  after  the  defendant's  departure,  and  adopted 
these  proceedings.  I  think  only  a  few  days  elapsed 
between  his  going  away  and  the  sheriff  attaching  his  plant 
The  evidence  is  somewhat  conflicting,  but  I  am  not  satis- 
fied that  Getchell  took  any  reasonable  steps  to  justify  his 
suspicion  that  defendant  was  absconding.  There  are  many 
circumstances  to  lead  me  to  think  he  was  actuated  by  other 
reasons  than  by  any  belief  that  he  had  that  defendant  did 
mot  intend  to  return.  However  that  may  be,  I  feel  clear 
that  there  is  no  evidence  before  me  to  justify  defendant 
being  treated  as  an  absent  or  absconding  debtor.  It  was 
argued  that  the  fact  that  he  was  a  foreigner  and  his  dom- 
icile in  the  United  States,  required  his  conduct  to  be 
regarded-  in  a  different  light  from  what  it  would  be 
regarded  if  he  were  a  resident  of  the  Province.  I  do  not 
think  there  is  any  distinction  in  this  respect.  It  is,  no 
doubt,  a  circumstaaice  which  demands  attention  in  con- 
sidering all  the  facts.  Perhaps  more  conclusive  evidence 
might  be  looked  for  in  case  of  a  non-resident.  I  think  the 
defendant  has  satisfied  that  requirement. 

If  a  person  leaving  the  Province  under  the  circum- 
stances detailed  in  the  afiidavits  could  be  treated  as  an 
absent  or  absconding  debtor,  it  would  be  difficult  for  anyone 
— especially  an  outsider — to  do  business  in  the  Province, 
without  being  exposed  to  similar  proceedings.  The  defend- 
ant, before  leaving,  gave  his  address,  and  left  his  servants 
and  workmen  in  charge  of  his  property.  Xo  attempt  was 
made  to  transfer,  cover  or  conceal  it.  In  my  view,  the 
defendant  was  not  absent  or  absconding  from  the  Province 
at  the  time  these  proceedings  were  instituted,  and  the 
attachment  and  all  proceedings  thereunder  should  be  set 
aside,  with  costs. 


Note  (a). — In  the  suit  of  Matthew.^  v.  Mf^fropoUfan  Con- 
tracting Co.,  Graham,  E.  J.  delivered  the  following  judgment 
on  July  3rd,  1900, — The  affidavit  simply  alleges   "  that  the  said 
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defendant  company  are  absent  or  absconding  from  the  Province 
of  Nova  Scotia." 

I  think  it  should  have  contained  statements  bringing  the 
defendant  within  Order  47,  R.  1,  or  R.  6. 

The  defendant  has  appeared  to  the  action  and  has  given  a 
bond  to  relieve  the  propcity  under  Order  46,  R.  20.  That  Rule 
would  apply  if  the  case  had  been  brought  within  Order  47,  R.  6. 

It  is  said  that  there  was  a  waiver  by  appearing  and  putting 
in  that  bond.  There  are  many  American  cases  both  ways. 
But  there  is  a  principle  about  waiver.  A  party  must  not  after 
an  irregularity  is  committed  by  his  opponent  take  a  step  or  do 
anything  which  will  lead  the  opponent  to  suppose  that  no  ad- 
vantage will  be  taken  of  the  irregularity  and  to  proceed  to 
incur  expense  on  that  s.upposition. 

Then  on  Tuesday,  the  1 5th  May,  notice  of  motion  to  set 
aside  the  proceedings  was  served  and  an  appearance  was  not  enter- 
ed until  the  17th.  It  is  true  the  bond  to  relieve  the  property 
was  given  on  the  9th,  but  that  step  was  taken  under  -the  pres 
sure  of  the  plaintiflfs  irregular  process  and  giving  a  bond  is 
provided  for  by  the  rule  in  all  cases.  To  require  a  person  to 
remain  in  prison  until  an  order  to  hold  to  bail  is  se".  aside  for 
irregularity  is  not,  as  I  understand  it,  the  practice,  and  I  think 
where  property  is  seized  the  rule  should  be  thb  same.  The 
person  has  no  feasible  alternative  owing  to  the  plaintiff's  action. 
I  think  this  practice  is  convenient  and  will  prevent  steam 
shovels  and  water  wheels  of  mills  from  being  seized  and  com- 
pelled to  remain  idle  until  a  judge's  decision  can  be  obtained. 
The  writ  of  attachment  levy  and  bond  will  be  set  aside,  the 
costs  to  abide  the  event. 

Note  (b). — In  Boss  v.  Boi^ton  db  J}^.  S  Coal  Co.,  Ritchie, 
J.  delivered  the  following  judgment,  (Feb.  15th,  1896).— When 
the  judgment  by  default  in  this  case  was  entered,  there  was  no 
evidence  of  an  actual  legal  service  of  the  writ  on  the  defendant 
company.  In  order  to  make  the  service  upon  a  director  avail- 
able it  should  have  been  shown  that  (section  one  of  Chapter  5 
of  £he  Acts  of  1893)  there  was  no  registered  manager  or  agent 
resident  within  the  province  on  whom  the  writ  could  have  been 
served  It  was,  however,  contended  that  the  defendants  waived 
proof  of  service  and  admitted  jurisdiction  by  appearing  in  the 
suit  on  28th  November.  I  think  this  contention  is  correct,  but 
what  is  to  be  assumed,  as  the  date  of  the  service  ]  In  order  to 
sustain  his  judgment  entered  on  llth  December,  the  plaintift 
must  show  a  service  before  the  2 1st  November,  but  in  the 
absence  of  evidence  of  a  legal  service  I  cannot  assume  from 
the  appearance  on  the  28th  November  that  the  service  took 
place   before  that  date. 
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Order  XXI,  rule  6  requires  the  defendant  to  deliver  his 
defence  within  ten  days  from  the  delivery  of  the  statement  of 
claim  or  from  the  time  limited  for  appearance  whichever  shall  be 
the  list. 

If  the  writ  was  not  served  before  the  28th  November  the 
time  limited  for  appearance  did  not  expire  until  the  8th  Decem- 
ber and  the  defendants  had  ten  days  from  that  time  to  deliver 
their  defence.  The  judgment  having  been  entered  on  the  llth 
December,  before  that  period  expired,  is  in  my  opinion  irregular 
and  must  be  set  aside  with  costs.  The  costs  to  include  only 
the  costs  of  the  affidavits  necessary  for  this  branch  of  the 
motion. 

Note  (c).     See  Bent  v.  Marine,  1  E.  L.  R.  385. 


McDonald  v.  The  Consolidated  Gold  Lake  Co. 

Before  McDonald,  C  J.,  Ritchie,  Graham  ;ind  Meagher,  JJ. 

A  mortg^ag-e  of  the  real  estate  of  the  defendant  company  was  given  by 
the  directors  to  S.,  one  of  its  directors,  to  secure  him  and  his  co- 
directors  at^ainst  their  endorsements  on  the  notes  of  the  company 
which  had  been  made  to  raise  money  for  the  purposes  of  the  com- 
pany. This  mortgage  was  recorded  prior  to  the  registration  under 
the  Mechanics'  Lien  Act  of  a  lien  by  the  plaintiff,  an  employe  c^f  the 
company,  for  work  done  for  the  company. 

The  trial  judge  held  that  S.  was  an  "  owner"  under  said  Act  and  that 
the  security  so  taken  and  held  by  S.  for  the  protection  of  the  com- 
pany could  not  be  given  priority  over  the  plaintiffs  lien  for  wages. 

Held,  on  appeal,  that  the  mortgage  was  valid  and  its  prior  registration 
must  prevail  over  the  lien  of  plaintiff;  that,  under  a  by-law  author- 
izing the  directors  to  exercise  all  the  powers  of  the  company  except- 
ing* those  which  were  by  the  charter  or  by  general  hw  conferred 
exclusively  upon  the  stock-holders,  the  directors  could  mortgage 
the  corporate  properly  ;  that  the  mortgage  was  not  invalid  merely 
because  it  was  given  to  indemnify  Ihe  directors  against  their  endorse- 
ments on  the  said  notes,  or  because  in  tho.  result  it  might  give  the 
directors  a  preference  over  the  plaintiff  and  other  creditors  of  the 
company,  or  because  of  any  other  circumstances  appearing  in  this 
case.  Appeal  allowed,  and  judgment  varied,  so  far  as  it  gave  the 
lien  of  plaintiff  priority  over  the  mortgage. 

Semble,  that  the  trial  jndge  in  proceedings  under  the  Mechanics'  Lien 
Act  may  inquire  into  the  validity  of  the  claims  of  all  parties  to  the 
action  and  all  parties  served  with  notice  of  trial,  irrespective  of  the 
pleadings* 

Appeal  from  tlie  judgmwit  of  Townshend,  rl.  The 
learned  judge  found  that  the  ])laintiff  was  entitled  to 
recover  in  his  claim  for    wages    ngiiinst    the    defendant 
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company,  and  also  held  that  the  plaintiff  was  entitled  to 
a  lien,  under  The  Mechanics  Lien  Act,  on  the  property 
of  the  company  in  priority  to  a  mortgage  which  had  been 
registered  previous  to  the  filing  of  his  lien. 

The  appeal  was  heard  before  ilcDonald,  C.  J.,  and 
Ritchie,  Graham  and  Meagher,  JJ.,  on  March  26th,  1902. 

ir.  A  Henry  in  support  of  appeal. 
H,  Mellish,  contra. 

May  6th,  1902.  ]\[eagher,  J.,  delivered  the  judgment 
of  the  court,  as  follows: 

The  first  question  is,  whether  the  plaintiff  is  entitled 
to  recover  for  services.  If  he  is  not,  no  other  question 
need  be  considered. 

The  defendants  owned  the  mine,  and  worked  it  during 
1898,  and  down,  at  least,  to  about  the  10th  of  September. 
The  plaintiff  was  in  their  employ  from  about  the  1st  of 
June,  1808.  Xeilly,  who  was  one  of  the  directors,  and,  I 
think,  the  managing  one,  so  far  as  the  defendants' 
property  and  business  in  Xova  Scotia  were  concerned, 
employed  the  plaintiff  at  the  date  last-mentioned  to  work 
for  the  defendiiiiits  in  the  mine.  They  received  hitn  into 
tlieir  employ  under  that  hiring,  and  he  continued  to  work 
for  them  until  the  10th  of  September,  at  least.  It  is 
claimed  that  King,  a  director,  went  to  the  mine  in  the 
early  part  of  September  and  paid  the  plaintiff  and  other 
employees  what  was  due,  and  discharged  them.  The 
plaintiff  says  King  did  not  discharge  him,  that  King,  on 
his  making  enquiry  of  him,  told  him  to  stay  and  start 
pumping  the  mine  out,  and  by  that  ttme  there  would  be 
someone  there  to  look  after  the  work;  that  he  stayed, 
accordingly,  puniixjd  the  mine,  and  afterwards  a  man  by 
the  name,  of  Williams  came  and  took  charge,  and  he  worked 
on  under  Williams  until  about  the  10th  of  December, 
when  the  mine  was  shut  down.    He  came  to  Halifax  and 
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saw  Xeilly,  who  had  previously  engaged  him,  and  whose 
agency  in  that  behalf  the  defendants  hau  recognized. 
Xeilly  told  him  to  continue  working  aind  to  get  out  cord- 
wood  for  use  in  the  mine  in  the  spring.  Williams  remained 
in  charge  until  March,  1899.  The  plaintiff  worked  under 
him,  and  received  certificates  of  amounts  due  him,  dated 
7th  of  ilarch.  The  plaintiff  also  said  that  he  did  not 
know  that  King  discharged  the  other  men.  Some  of  them 
remained  on  with  plaintiff,  and  continucja  work  next 
morning  after  King  left  the  mine.  He  says  King  told 
him  to  start  the  engine  with  ^vhatever  men  he  required, 
and  by  the  time  the  mine  was  dry,  "there  would  be  some 
one  there  to  look  after  the  work;"  that  King  never  told 
him  the  company  w^as  going  to  stop  work,  nor  that  there 
was  going  to  be  a  change.  William  Logain  looked  after 
the  work  and  had  charge  until  Williams  came  in  October. 
When  not  working  in  the  mine,  the  plaintiff  was  pumping 
it  out,  or  getting  out  cord-wood;  and  after  the  horse  was 
taken  away,  he  prospected  on  the  defendants'  areas.  Logan 
agrees  substantially  with  the  plaintiff,and  is  in  conflict 
with  King.  He  says  when  King  was  leaving  the  mine  at 
the  time  referred  to,  he  told  him  to  tell  the  plaintiff  to 
keep  the  mine  pumped  out  until  there  would  be  a  man 
there  to  take  charge.  Logan  says  he  was  not  paid  off  by 
King  and  did  not  understand  he  was  discharged.  He 
understood  from  King  that  the  mine  was  not  to  be  stopped, 
and  tjiat  someone,  Neilly  or  some  other  party,  was  coming 
to  work  the  mine  for  thp  defendants.  Upon  this  conflict 
of  testimony  the  plaintiff,  supported  by  Logan  on  the  one 
hand,  and  King  alone  on  the  other,  I  think  tlie  learned 
judge's  finding  in  favor  of  the  plaintiff  was  correct.  I 
also  concur  in  the  further  finding,  that  Neilly  took  the 
chief  part  in  the  management  while  the  company  were 
openly  carrying  on  operations  at  the  mine,  and  continued 
to  do  so,  without  notice  to  the  plaintiff  of  any  change,  after 
King's  visit.    The  plaintiff  was  justified  in  assuming  that 
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when  Williams  came  tx)  manage  operations,  and  later  on, 
when  Neilly  intervened,  they  came  according  to  King's 
intimation  given  at  the  mine  in  September. 

The  evidence  falls  short  of  showing  that  Neilly  ever 
agreed  to  the  terms  of  the  writing  dated  September  10th, 
181)8,  but  which,  if  ever  made,  was  not  made  mitil  the  end 
of  October.  All  that  King  says  is,  that  this  agreement 
was  drawn  up  "on  lines  amicable  to  both  parties,"  But 
that  might  be  so,  and  yet  the  actual  terms  were  never 
agreed  to.  Neilly  refused  to  sign  it,  and  until  he  did,  I 
do  not  see  that  defendants  are  entitled  to  insist  upon  its 
existence  as  a  concluded  agreement.  They  knew  at  an 
early  stage  that  Xeilly  would  not  agree  to  it.  It  is,  there- 
fore, fair  to  assume  that  terms  were  never  mutally  agreed 
upon. 

The  learned  judge  found  that,  if  the  agreement  was  in 
fact  made,  it  was  only  another  mode  by  which  the  mine 
was  being  w^orked  for  defendaints'  benefit ;  that  Xeilly  was 
attempted  to  be  inter})osed  between  the  defendants  and  the 
employees,  while  the  defendants  would  derive  all  the  profits 
of  the  workings  and  all  advantage  from  the  development 
of  the  mine  itself.  In  oaie  sense,  under  that  agreement^ 
the  mine  was  worked  in  partnership  between  Neilly  and 
the  company,  and  Neilly  was,  therefore,  the  defendants^ 
agent  in  carrying  on  the  work. 

Assumimg  that  these  views,  as  to  the  agreement  and  its 
effects,  are  erroneous,  yet,  if  the  plaintiff  was  not  uotified 
of  the  change  in  the  working  from  the  defendants  to 
Neilly,  and  he  was  employed  by  Kicg  in  September,  as  I 
have  no  doubt  he  was,  then  the  existence  of  the  agreement 
cannot  affect  his  riglit.  The  defendants  cannot  well  say 
they  supposed  Neilly  was  working  under  it,  or  "even 
along  its  lines,"  when  he  refused  to  execute  it,  or  become 
a  party  to  it.  I  see  no  reason  for  doubting  that  they  knew 
the  mine  was  being  worked  as  before,  and  yet  they  did  not 
give  the  plaintiff  notice  of  the  change.     The  mere  change 
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in  the  mode  of  payment  from  the  compaoiy's  cheques  to 
Neilly's — having  regard  to  Noilly's  position  at  an  earlier 
stage — cannot  be  r^arded  of  any  moment  in  the  matter 
of  notice  of  the  alleged  change.  It  has  no  relevancy  in 
any  other  aspect.  Murray  v.  The  Canada  Central  By. 
Co.  (1882),  8  S.  C.  K.  313,  bears  a  resemblance  to  this 
case. 

The  mortgage  to  Simpson  to  secure  himself  and  co- 
directors  against  their  endorsements  on  the  company's 
notes,  made  to  raise  money  for  the  purposes  of  the 
company,  was  recorded  before  the  plaintiff's  lien  was  reg- 
istered. By  section  3,  sub-section  2,  of  Ch.  171,  the  latter, 
when  registered,  takes  effect,  as  against  subsequent  pur- 
chasers, mortgagees,  etc.,  from  the  date  of  its  registration. 
Section  10,  sub-section  1,  does  not,  so  far  as  conveyances, 
or  mortgages,  are  concerned,  carry  the  lien  holders'  rights 
any  higher.  If,  therefore,  this  mortgage  is  valid,  its  prior 
registration  must  prevail  over  the  plaintiff's  lien. 

The  mortgage  was  attacked  on  several  groimds,  (1) 
the  company  did  not  authorize  it,  (2)  the  directors  had  no 
power  to  make  it,  (3)  it  was  given  to  secure  a  debt,  no 
part  of  which  was  due  at  the  time,  (4)  the  affidavit  did 
not  follow^  the  form,  and,  (6)  no  renewal  statement  was 
filed. 

I  shall,  for  present  purposes,  assume  that  these  objec- 
tions were  available,  without  being  pleaded.  I  do  not  so 
decide.  There  is,  however,  force  in  the  contention  that^ 
inasmuch  as  the  learned  judge  is  required  by  the  statute 
(section  30)  to  settle,  adjust  and  determine  all  questions 
necessary  to  fix  the  rank,  priority  and  amount  of  the  claims 
of  all  parties  to  the  action,  and  all  parties  served  with 
notice  of  trial,  he  is  given  the  power  to  enquire  into  their** 
validity,  irrespective  of  pleadings. 

The  directors  were  empowered  by  the  by-laws  to  exer- 
cise all  the  powers  of  the  company,  excepting  those  which 
were  by  the  charter,  or  by  general  law,  conferred  exclu- 
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sively  upon  the  stockholders.  Hendee  v.  Pinkerton  (1867), 
14  Allen  381,  is  authority  to  the  effect  that  under  a  by;- 
law  much  like  that  referred  to,  the  directors  may  mortgage 
the  corporate  property,  if  done  in  other  respects  legiti- 
mately. See  also  the  concluding  part  of  section  129  of 
Jon^s  on  Mortgages,  This  mortgage  was  for  a  debt  of  the 
company  which  the  directors  had  authority  to  incur. 
English  authority  is  not  entirely  wanting  in  the  direction 
mentioned.     See  Brice  on  Ultra  Vires^  pp.  226,  578. 

The  defect  in  the  affidavit  accompanying  tie  mortgage 
could  not  affect  the  validity  in. relation  to  any  real  estate 
covered  by  it,  and  the  same  is  true  of  the  absence  of  a 
renewal  statement.  So  far  as  the  personal  property  is 
concerned,  tha  mortgage  may  now  be  invalid  and  inopera- 
tive, because  of  the  defects  first  mentioned.  But  that  fact 
will  not  avail  the  plaintiff  in  the  present  action,  for  the 
reason  that  his  lien  does  not  attach  on  personalty  alone. 
At  all  events,  I  have  been  unable  to  convince  myself  that 
it  does. 

In  the  absence  of  a  statute  making  this  mortgage 
impeachable  in  a  suit  like  this,  and  where  insolvency  is 
not  alleged,  nor  urged,  and  where  the  company  is  not  being 
wound  up,  I  do  not  know  of  any  principle  upoa  which  we 
can  declare  it  invalid,  merely  because  it  was  given  to 
indemnify  the  directors  against  their  endorsements  on  the 
notes  referred  to,  or  because,  in  the  result,  it  may  give 
the  directors  a  preference  over  the  plaintiff  and  other 
creditors  of  the  company.  The  New  Jersey  Equity  case 
has  no  application  that  I  can  perceive,  because  there  the 
company  was  insolvent?  and  in  liquidation,  and  the  securi^ 
offended  against  a  statute  which  the  receiver  was  held 
entitled  to  invoke.  Smith  v.  Lansing  (1860),  22  N.  Y. 
520,  closely  resembles  this  cajSe.  We  do  not  know  whether 
this  company  was  insolvent  or  not  when  the  mortgage  was 
given,  and  I  do  not  think  such  a  question  can  arise  here. 
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The  plaintiff  brought  a  suit  under  the  absconding 
debtor  provisions  of  the  judicature  rules  for  this  debt,  and, 
at  the  sheriff's  suggestion,  plaintiff  acted  as  caretaker. 
He  was  on  the  ground,  at  work,  and  in  possession,  when 
the  attachment  was  levied.  No  contract  was  made  with 
the  sheriff,  and  no  remuneration  was  promised  by  him  to 
the  plaintiff.  The  sheriff  found  him  in  possession,  and 
left  him  there,  feeling,  -no  doubt,  that  his  interest  would 
lead  him  to  guard  the  property  efficiently.  The  mere  fact 
that  his  solicitor  put  caretaker's  fees  in  the  taxed  bill  of 
costs  in  that  suit,  treating  them  as  disbursements  payable, 
cannot  affect  his  right  to  wages  for  that  period.  The 
plaintiff's  relations  towards  the  defendants  remained 
unchanged  after  the  attachment  was  levied. 

I  do  not  see  how  it  can  be  successfully  disputed  that 
there  was  a  contract  between  the  plaintiff  and  the  company 
sufficient  to  entitle  him  to  file  a  lien  under  the  statute.  In 
the  view  I  take  of  the  validity  of  the  mortgage,  and  its 
prior  registratioai,  it  iis  not  necessary  to  consider  whether 
the  services  rendered  by  the  plaintiff  were  with  the  consent 
or  priority  of  the  defendant  Simpson,  and  his  co-directors, 
or  not.  Merely  standing  by,  as  mortgagees,  and  knowing 
the  work  was  being  doaie,  would  not,  it  seems  to  me,  be 
enough  to  displace  the  priority  which  the  registration  of 
their  mortgage  gave  them,  as  against  the  subsequent  regis- 
tration of  the  plaintiff's  lien.  The  word  "owner,"  as  inter- 
pmted  by  the  statute,  is,  no  doubt,  wide  enough  to  cover 
their  interests  as  mortgagees,  but  I  cannot  think  that  the 
circumstances  of  the  present  case  are  sufficient  to  postpone 
the  lien  of  their  mortgage  to  that  of  the  plaimtiff.  They 
fiUed  a  dual  position,  namely,  directors  and  mortgagees, 
and  any  knowledge  they  had,  as  well  as  amj  position  they 
took  towards  plaintiff,  may  be  referred  to  their  capacity 
as  directors. 

24 — N.  s.  R.  40. 
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The  appeal  will,  therefore,  be  allowed,  and  the 
judgment  varied,  so  far  as  it  gives  the  plaintiff  priority 
over  the  mortgage.  The  remainder  of  the  judgment  will 
stand,  and,  as  to  that  part  of  the  appeal,  will  be  dismissed. 
If  an  order  for  judgment  has  not  been  granted,  (there  is 
none  in  the  printed  record),  the  case  will  have  to  go  back 
to  the  learned  judge  for  further  consideration,  and  to 
enable  the  final  order  to  be  made.  There  should  be  no 
costs  to  either  party  upon  the  appeal. 


Brown  v.  Laurence. 

Before  Ritchie,  J.,  (at  Truro). 

Section  4  of  the  Liquor  License  Act  (1900)  provides  that  every  Inspec- 
tor shall  g^ive  security  by  bond  to  the  municipality  for  due  perform- 
ance of  his  duties.  A  mnnicipal  council  by  resolution  appointed  L. 
Inspector,  and,  by  said  resolution  it  was  resolved  '*  that  he  be 
required  to  file  a  bond  which  is  satisfactory  to  the  License  Com- 
mittee." A  bond  was  executed  and  approved  by  the  mayor.  It  was 
contended  that  because  there  was  no  evidence  that  the  bond  was 
satisfactory  to  the  License  Committee  in  accordance  with  the  resolu- 
tion, the  appointment  of  the  Inspector  was  illeg-al  and  his  subsequent 
acts  invalid. 

Heldf  that,  as  it  was  not  necessary  that  the  satisfaction  of  the  License 
Committee  should  be  expressed  in  writing,  it  should  be  presumed 
that  the  bond  was.  satisfactory  to  them  until  the  contrary  was 
proved  ;  also  that  the  appointment  of  the  defendant  was  valid,  he 
having  acted  as  such  officer. 

Defendant,  in  seizing  the  liquor,  on  being  asked  for  the  warrant  under 
which  he  was  acting,  produced  the  wrong  warrant,  and  stated  in 
evidence  afterwards  that  he  seized  the  liquor  under  that  warrant. 
In  an  action  against  defendant  for  breaking  open  the  premises  of 
plaintiff,  it  was  contended  that  defendant  was  thereby  estopped 
from  justifying  under  the  other  warrant, — 

Held^  that  as  there  was  no  evidence  that  the  inspector  gave  the  wrong 
warrant  to  the  plaintiff  with  the  wilful  intent  that  he  should  act  on 
it,  estoppel  would  not  apply. 

The  facts  suflficiently  appear  in  the  judgment. 
Laurence,  K.  C,  for  plaintiff. 
Patterson  for   defendant. 

Decidkd:  July  10th,  1001.     Ritchie,  J. : 

This  is  an  action  to  recover  damages  from  the  defend- 
ant,  who,  while   acting   as   insp(»ctor  of  licenses  for  the 
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Town  of  Truro,  broke  open  the  premises  of  the  plaintiff 
and  removed  therefrom  several  cases  of  intoxicating 
liquor. 

The  plaintiff  did  business  in  Truro  as  a  liquor  dealer, 
(wholesale  and  retail).  The  premises  he  occupied  con- 
sisted of  a  front  and  back  store  and  also  a  back  room  in 
an  adjoining  building,  which  \vas  connected  with-  the 
plaintiff's  back  store  by  a  door  and  passage  way.  The 
front  part  of  the  building  adjoining  plaintiff's  was  occu- 
pied as  a  saloon  called  "Craig's  Saloon,"  and  there  was 
a  doorway  from  this  saloon  to  the  room  in  the  rear  occu- 
pied by  plaintiff,  but  the  door  between  them  was 
fast^^ned  from  the  inside  and  kept  fastened,  and 
there  was  no  access  from  the  saloon  to  the  room  in 
the  rear.  In  June,  1899,  the  defendant  held  two  war- 
rants from  L.  J.  Crowe,  stipendiary  magistrate,  one 
authorizing  him,  as  such  license  inspector,  to  enter,  and,  if 
noe<l  be,  by  force,  the  shop  of  the  plaintiff,  and  every 
part  thereof,  and  of  the  premises  connected  therewith, 
and  to  examine  the  same  and  search  for  liquor  therein; 
and  the  other  authorized  him,  in  like  teriiis,  to  enter  the 
adjoining  premises  called  "Craig  s  Saloon."  With  both 
these  warrants  in  his  possession,  the  defendant  went  to 
tlie  plaintiff^s  shop  and  made  search  for  liquor.  The 
plaintiff  w^as  not  there,  but  the  defendant  asked  the  plain- 
tiff's wife  and  his  bookkeeper,  who  were  present,  to  allow 
him  to  enter  the  adjoining  room,  but  w'as  told  that  ho 
could  not  get  admittance,  as  the  plaintiff  was  aw-ay  and 
had  the  key.  Defendant  then  went  to  Craig's  saloon,  and, 
after  marching  the  premises,  asked  to  have  the  door  lead- 
ing to  the  back  room  occuj)ied  by  defendant  opened.  The 
man  in  charge  said  he  could  not  opern  it,  and  defendant 
then  said  he  had  a  warrant,  and  w^ould  have  to  break  it 
open.  Defendant  then  did  have  the  door  broken  open, 
and  took  out  of  the  room  to  which  it  gave  access  twenty 
cases  of   intoxicating   liquors.      The   plaintiff   demanded 
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from  defendant  a  copy  of  the  warrant  under  which  he 
had  acted,  and  defendant  gave  him  a  copy  of  one  warrant 
only;  that  under  which  he  was  authorized  to  enter  and 
search  Craig's  saloon.  The  plaintiff  then  brought  this 
action,  and  defendamt  has,  by  his  defence,  justified  the 
breaking  under  each  of  the  warrants  above-mentioned, 
and  the  taking  of  the  goods  under  the  provisions  of  the 
Liquor  License  Act,  1895. 

It  was  proved  that  the  plaintiff  kept  these  liquors  for 
sale,  and  that  he  had  ino  license,  also,  that  the  goods  in 
question  were  the  property  of  the  plaintiff,  and  that  his 
premises  had  been  broken  open  by  defendant  and  the 
cases  removed  by  him. 

The  plaintiff  contended  that  the  defendant  was  not 
legally  appointed  as  license  inspector  in  and  for  the  Town 
of  Truro.  It  was  proved  that  he  had  acted  as  such  for 
some  years,  and  had  been  appointed  by  the  Council  in 
June,  1889,  under  the  following  resolution: 

''That  Mr.  H.  T^  Laurence  be  appointed  chief  license 
inspector  for  the  Town  of  Truro,  at  a  salary  of  three 
himdred  dollars  per  annum,  and  that  he  be  required  to 
file  a  bond  which  is  satisfactory  to  the  license  committee." 

A  bond  to  the  Town  of  Truro  from  the  defendant^ 
with  two  sureties  in  the  simi  of  $1,000,  dated  the  8th 
of  July,  1889,  was  produced  by  the  town  clerk,  on  which 
the  following  endorsement  was  made  by  the  then  mayor 
of  Truro  : 

"The  bondsmen  within  named,  and  whose  names  are 
attached  to  this  bond,  are  approved  by  me,  July  19th, 
1889,  D.  H.  Muir,  Mayor." 

No  other  evidence  was  given  in  relation  to  the  bond. 

Section  4  of  the  License  Act  provides  that  before 
entering  upon  the  discharge  of  his  duties  every  such 
inspector  shall  give  security  by  bond  to  the  municipality 
as  the  Council  requires,  for  the  due  performajace  of  his 
duties,  etc." 
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The  plaintiffs  counsel  contended  that,  because  it  was 
not  proved  that  the  bond  was  satisfactory  to  the  license 
committee,  in  accordance  with  the  resolution  above 
quoted,  or  to  the  Council  of  Truro,  the  appointnaent  of 
the  defendant  as  license  inspector  was  illegal,  and  all  his 
acts  as  such  must  be  deemed  invalid.  In  my  opinion, 
that  is  not  the  law,  but  it  is,  that  public  officers,  acting  as 
such,  are  presumed  to  be  duly  appointed  until  the  contrary 
is  shown,  McGahey  v.  Alston,  2  M.  &  W.  211 ;  Regina  v. 
Fee,  3  Ont.  K.  107 ;  Schooi  Trustees  of  Hamilton  v.  Neil, 
28  Grant,  408 ;  Taylor  on  Evidence,  187. 

There  is  nothing  which  requires  the  satisfaction  of 
the  license  committee  to  be  expressed  in  writing,  and  I 
think  that  I  must,  in  this  case,  presume  that  the  bond 
\vas  in  every  respect  satisfactory  to  them  and  to  the  Town 
Council,  until  the  contrary  is  proved,  and  hold  the 
appointment  of  the  defendant  as  license  inspector  to  be 
legal  and  valid. 

Besides  giving  the  plaintiff,  as  above  stated,  a  copy  of 
the  warrant  marked  E/C,  which  is  the  warrant  referring 
to  Craig's  saloon,  the  defendant,  in  his  cross-examination, 
stated  as  follows: 

'^In  June  I  went,  under  warrant  R/C,  and  seized  the 
liquor  under  that  warrant." 

The  plaintiff's  counsel  contended  that  the  defendant, 
having  given  a  copy  of  R/C,  when  asked  for  the  warrant 
under  which  he:  had  acted,  and  stated  in  his  evidence  that 
lie  seized  the  liquor  under  that  warrant,  is  estopped  from 
justifying  under  the  warrant  authorizing  him  to  search 
the  premises  of  the  plaintiff,  which  he  had  with  him  at 
the  time. 

In  Howard  v.  Hudson,  2  El.  &  B.  1,  Lord  Campbell 

O-  J.,  said: 

"If  a  party  wilfully  makes  a  representation  to  another, 
meaning  it  to  be  acted  upon,  and  it  is  so  acted  upon,  that 
gives  rise  to  what  is  called  an  estoppel.     It  is  not  quite 
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properly  so-called,  but  it  operates  as  a  bar  to  receiving- 
evidence  contrary  to  that  representation  as  between  those 
parties.  Like  the  ancient  estoppel,  this  conclusion  shuts 
out  the  truth,  and  is  odious,  and  must  be  strictly  made 
out.  The  party  setting  up  such  a  bar  to  reception  of 
truth,  must  show,  both  that  there  was  a  wilful  intent  to 
make:  him  act  upon  the  faith  of  the  representation,  and 
that  he  did  so  act." 

There  is,  I  think,  no  evidence  in  this  suit  that  the 
defendant  gave  the  plaintiff  the  copy  of  the  warrant  with 
the  wilful  intention  that  he  should  act  on  it,  or  that  the 
plaintiff  did  act  upon    it.     See    also    the   judgment    of 
Townshend,  J.,  in  Gates  v.  Bent,  31  N.  S.  R.  561,  citing 
from  the  judgment  of  Lord  Denman  i.n  Bristol  v.   Wait, 
1  A.  &  E.,  at  page  281.    It  is,  I  think,  questionable,  under 
the    evidence   given    in    relation    to    the   two    buildings, 
whether  the  breaking  cannot  be  justified  even  under  the 
warrant  R/C,  which   authorized  the  defendant  to  enter 
by  force  '"Craig's  saloon,  and  every  part  thereof,  and  of 
the  premises  connected  therewith."     It  is  not,  however, 
necessary  to  decide  this,  as,  in  my  opinion,  the  defendant 
has  a  right  to  justify  under  both  warrants,  and  it  is  quite 
clear  that  the  breaking  was  justified  by  the  one  with  refer- 
ence to  the  plaintiff's  store,   if  not  by  the  other.     The 
liquor  beinir  kept  for  sale  in  unlicensed  promises,  it  was 
liable  to  seizure  by  the  defendant  as  inspcctx)r,  under  the 
provisions  of  the  Liquor  License  Act. 

The  action  must  be  dismissed,  but,  I  think,  without 
costs.  My  reason  for  withholding  the  defendant's  costs, 
is  because  he  failed  to  give  the  plaintiff  a  copy  of  the 
warrant  to  search  his  premises  under  which  the  breaking 
was  justified.  If  this  had  been  given,  probably  the  action 
would  not  have  been  brought,  for  there  is  no  evidence 
that  plaintiff  was  aware  that  such  a  warrant  was  in 
defendant's  hands. 
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McNuTT  V.  Western  Assurance  Co. 

Before  Townshend,   J,  (alTruio.) 

Every  statement  in  eln  insurance  application  was,  by  a  provision  in  the 
policy,  made  a  warranty.  This  provision  being"  an  addition  to  the 
statutory  condition,  the  terms  of  Chapter  147,  R.  S.  must  be  com- 
plied with,  to  make  the  warranty  effective. 

The  facts  sufficiently  appear  in  the  judgment. 
Laurence,  K.  C,  for  plaintiff. 
Henry  for  defendant  company. 

Decided:  Uecember  20th,  1902.     Townshend^  J.: 

The  plaintiff's  house  and  barn  were  insured  in  the 
ofHee  of  defendant  company  on  the  4th  of  October,  1899. 
The  house,  which  was  insured  for  $700,  was  destroyed  by 
fire  on  the  11th  cS  June,  1901,  and  proof  of  loss  was  sent  to 
the  offije  of  the  company  on  the  llth  of  July  following,  and 
on  Xovember  9th  of  same  year  a  second  statement  of  proof 
of  loss  was  filed  with  the  company.  The  second  was  sent, 
as  it  was  feared  the  first  might  be  defective  in  point  of 
form.  On  the  20th  of  June,  1901,  Mr.  Butcher,  profess- 
ing to  act  as  adjuster  for  defendaiut  company,  called  on 
plaintiff  to  appoint  an  arbitrator  in  conjunction  with  one 
nominated  by  him  elf  on  behalf  of  the  company,  as  pro- 
vided for  in  the  policy,  to  appraise  th^  los=^  or  damage  to 
plaintiff.  George  Lynds  was  named  by  plaintiff,  and 
Eobert  O.  McCurdy  by  Butcher.  They  met,  and  reported 
that  they  estimated  and  appraised  the  damage  by  fire  to 
the  property  of  Mrs.  C.  ilcXutt  at  $500. 

Th?  defendant  company  refnsid  to  pay  thi-i  loss,  sub- 
stantially on  the  ground  of  over-ostimate  of  plaintiff's 
property.  There  were  other  dofenci*s,  such  as  defective 
proof  of  loss.  The  case  was  tried  before  me  at  Truro,  w^ith 
a  jury,  in  which  the  only  issue  submitted  was  the  value 
of  the  house. 

In  plaintiff's  application,  th-^  value  of  the  hou-^e  was 


Digitized  by 


Google 


376  McNUTl'    V.    WESTERN    ASSURANCE   CO. 

stated  to  be  $1,000.  As  stated,  defeoa-dant  company 
directed  their  evidence  almost  entirely  to  show  that  in  so 
representing  the  value  of  the  house  there  had  been  mis- 
representations. Evidence  on  both  sides  was  taken  on  this 
issue,  and  the  jury  found  in  answer  to  a  question  sub- 
mitted that  its  value  was  $925,  that  is  to  say,  $75  less  than 
stated  in  the  application.  No  question  of  fraud  or  miscon- 
duct was  raised,  or  tried. 

It  is  also  contended  by  defendant  company  that  the 
valuation  of  the  arbitrators  is  final  and  conclusive  as  to  the 
value  of  the  house,  and  that  it  was  not  competent  for 
plaintiff  to  prove  value  apart  from  this  award. 

Mr.  Harris,  for  defendant  company,  moves  for 
judgment,  notwithstanding  the  findings,  on  the  following 
grounds : 

(1)  That  the  valuation  made  in  the  application  was 
a  warranty,  and  not  a  mere  representation,  and,  therefore, 
must  be  strictly  complied  with;  that  the  valuation  of  the 
arbitrators  being  final  and  conclusive  on  both  parties,  there 
was  no  question  for  the  jury. 

It  is  conceded  that,  if  the  plaintiff's  statement  was  a 
warranty,  then  he  has  no  case,  but  the  contention  on  behalf 
of  plaintiff  is,  that  the  value  of  a  building  is  not  the 
subject  of  a  warranty,  being  a  mere  matter  of  opinion, 
unless  it  is  expressly  so  stated  in  the  policy,  or  by  refer- 
ence to  the  application.,  so  as  to  incorporate  it  in  the  policy. 

The  application  is  referred  to  in  the  policy  in  these 
words : 

"One  thousand  dollars  on  property,  as  follows,  all 
more  fully  described  in  application  for  this  insurance,  No. 
11061,  which  forms  part  and  parcel  of  this  policy." 

The  application  has  the^  words: 

"And  the  said  applicant  hereby  warrants,  covenants 
and  agrees  to,  and  with  the  said  company,  that  the  fore- 
going is  a  just,  full  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  title,  condition,  situa- 
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tion,  value  aoid  risk  of  the  property  to  be  insured,  and 
tigrees  and  covenants  that  the  same  be  held  to  form  the 
basis  of  the  liability  of  the  said  company,  and  shall  form 
s  part  and  be  a  condition  of  this  insurance  contract." 

The  question,  then,  in  this  case  is,  whether  under  the 
authorities  there  is  such  a  reference  as  to  incorporate  the 
application  in  the  policy,  and  thereby  make  the  statement 
as  to  value  a  warranty.  I  cannot  doubt  that  the  terms  in 
which  the  application  is  referred  to  in  this  case  are  so 
•clear  aind  distinct  as  to  make  it  a  part  and  parcel  of  the 
policy,  and  consequently  a  warranty  of  the  statements 
therein. 

I  shall  not  cite  any  cases  on  this  point  except  Campbell 
V.  New  England  Mutual  Life  Insurance  Company,  98. 
Mass.  389,  where  all  the  law  on  the  subject  is  well  summed 
up.  Were  it  not  for  the  terms  of  the  statute,  Chap.  147, 
R.  S.,  taking  this  view,  I  should  have  entered  judgment  for 
the  defendant  company.  Section  4  provides,  that  if  the 
insured  desires  to  vary  the  coinditions,  or  omit  any  of  them, 
or  to.  add  new  conditions,  these  shall  be  added  in  the  instru- 
ment of  contract  containing  the  printed  statutory  condi- 
tions, and  to  the  effect  set  out  in  the  second  schedule, 
printed  in  conspicuous  type,  and  in  ink  of  a  different 
■color,  and  with  the  heading,  "variations  in  conditions." 
Section  5 — *'Xo  such  variation,  addition  or  omission  shall, 
unless  the  same  is  distinctly  indicated  and  set  forth  in  the 
manner  hereinbefore  mentioned,  or  to  the  like  effect,  be 
valid  and  binding  on  the  assured,  etc.,  etc." 

The  making  of  the  statement  in  the  application  a 
warranty,  is  certainly  a  variation  or  addition  to  the  printed 
statutory  coiwlition,  and  yet  it  is  not  indicated  or  set 
forth  in  the  policy. 

If  I  am  correct  in  this  respect,  then  it  follows  that 
there  is  no  condition  binding  on  the  plaintiff  making  the 
:statement  as  to  value  a  warranty.  I  must,  therefore,  deal 
Tvith  such  statements  simply  as  representations,   and   in 
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view  of  the  findings  of  the  jury,  it  is  impossible  to  say  that 
there  was  any  material  misrepresentation.  I  have  som& 
doubt  whether  the  award  made  by  the  arbitrators  as  to 
the  actual  loss  is  binding  on  plaintiff.  As,  however,  the 
plaintiff  voluntarily  entered  into  the  agreement,  and  it 
complies  with  the  17th  statutory  condition,  I  decide  that 
plaintiff's  loss,  as  found  by  the  award,  must  be  conclusive 
as  to  the  amount  to  be  paid  by  the  company.  Some  objec- 
tions were  raised  by  defendant's  counsel  to  the  suiRciency 
of  the  proof  of  loss.  Without  discussing  the  particular 
grounds  alleged,  in  my  opinion,  the  plaiaitiff  has  substan- 
tially complied  with  the  conditions  in  this  respect.  On  the 
whole,  I  think  judgment  should  be  entered  on  the  findings 
•for  plaintiff  for  $500,  as  fixed  by  the  arbitrators,  with 
costs. 


Note  (a).  Morley  v.  City  of  Halifax^  tried  before  Ritchib, 
J.,  (1892)  was  an  action  brought  to  recover  compensation  for 
injury  to  property  by  fire,  on  the  ground  that  defendants 
wrongly  permitted  to  be  stored  near  plaintiff's  premises  large 
quantities  of  petroleum,  on  account  of  which  a  fire  spread  and 
consumed  the  premises  of  plaintiff.  The  Petroleum  Inspection 
Act  of  Canada  authorized  the  Governor- in-Council  to  make  re- 
gulations for  the  storage  of  petroleum  and  under  these  regula- 
tions, which  applied  to  the  city  of  Halifax,  petroleum  could  only 
be  stored  in  isolated  buildiags  at  least  100  yards  distant  from 
the  next  nearest  building,  and  a  license  to  store  the  same  should 
first  be  obtained  from  the  Inland  Revenue  Department.  By  the 
harbor  regulations  of  the  port  of  Halifax  no  petroleum  was 
allowed  to  be  landed  except  in  such  quantities  as  shall  be  stated 
in  writing  by  the  harbor  master.  V.  F.  Farrell  wrote  to  the 
Mayor  and  City  Council,  stating  that  he  had  a  cargo  of  petro- 
leum on  board  a  vessel  at  Mulcahy's  wharf,  which  the  harbor 
master  would  not  allow  him  to  land,  without  the  sanction  of 
the  Council.  In  this  letter  he  said, — **  Now  inasmuch  as  we 
wish  to  comply  with  all  the  laws  pertaining  to  the  storage  of 
kerosene  oil  (petroleum)  I  must  say  that  1  think  I  have  been 
dealt  with  very  harshly  owing  to  the  fact  that  other  oil 
merchants  have  been  allowed  to  stock  up  their  warehouses  for 
future  delivery  and  I  am  not  allowed  to  land  even  one  barrel 
I  may  say  that  most  of  this  cargo  is  sold  and  will  be  shipped 
immediately  after  it  is  inspected  by  the  customs  house  officers.'^ 
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He  concluded  his  letter  by  asking  to  have  the  privilege  granted 

him  of  landing  the  cargo.     On  reading  this  letter   the   Council 

passed  the  following  resolution, — "  That  His  Worship  the  Mayor 

and  the  Chairman  of  the  Board  of  Firewards   be  authorized    U> 

confer  with  the  Collector  of  Customs   and   the   Harbor   Master 

with  a  view  to  obtain  permission  for  Mr.  Farrell  to  land  the  oil 

referred  to  in  his  letter."     The  mayor   and   the  chairman    then 

conferred  with  the  harbor  master  and  wrote  him    this  letter, — 

"  We  have  arranged  with  the  owner  of   the  oil   now   on  board 

the  schooner  "  Greta "   now   lying   alongside   Mulcahy's    wharf 

in  the  city  of  Halifax  to  place  a  watchman  on  the  oil  and  storea 

if  landed  and  to  take  any  other  precaution  which  we  may  think 

necessary.     We  think  under   these   circumstances   you   should 

give  a  permit   to  land  the  cargo. "     The  harbor  master  gave  the 

required  permission  and   the  petroleum  was  landed,  but,  instead 

of  being  reshipped  or  stored  according   to  the  regulations,  in  an 

isolated  building,  it  was  stored  on  a  wharf,  close  to  the  plaintiff** 

premises  and  the  greater  part  of  ijb  remained  there  until  the  fire. 

The  learned  judge  held  that  the  resolution  of  the  city  council 

did  not  authorize  the  storage  of  the  cargo.     The  resolution  must 

be  held  to  be   based   on   the   representations   in   the  letter   of 

Farrell  as  to  complying  with  the  law  and  also  as  to   the  prompt 

shipment  of  the  petroleum,    and    the  resolution    could   not   be 

extended  beyond  a  permission    to  land  the  cargo   and    was   no 

authority   to  store   it   in   any  place,    contrary    to   the  federal 

I'egulations.     The  learned  judge  held  also  that,    assuming  that 

the  resolution  might  possibly    be  construed  into  a  permission  to 

store    the   cargo,    it    was  nob    binding    upon    the    corporation. 

"The  powers  of  the  city  council  id  bind  the  corporation  are  r.ot 

unlimited   and  although    the    members    may    make    themselves 

personally  liable  they  cannot  perforin   any   act    binding  on    the 

corporation  which  is  contrary  to  law  or    not  strictly    within  the 

scope  and  aiathority  of  the  charter   and    in    the    way    which    is 

there  provided  and  pointed  out.     The  storing  of   the  petroleum 

in  question  being  illegal,    the  council,    unless    they    cuuld    alter 

the  law,  could  not  by  any  resolution    authorizing    th-it    storage, 

bind  the  corporation." 

It  was,  however,  contended  that  the  city  c.uncil  had  power 
to  regulate  the  storage' in  the  city  of  such  articles  in  pur.-uance 
of  its  power  to  regulate  the  good  government  and  welfare  of 
the  city  and  for  protecting  the  property  of  the  citizens  from  fire. 
Held,  that  the  Council  had  such  power  only  by  the  making 
of  by.laws  and  ordinances  and  not  by  the  passing  of  a  mere 
resolution. 

This  resolution  was  declared  to  be  ultr-a  vires  and  not  bind- 
ing upon  the  corporation  and  no  liability  was  thereby  incurred 
by  the  corporation  for  anything  done  under  the  authority  of 
stich  resolution. 
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NoiR  (b).  In  Grant  v.  Western  Assurance  Co.^  decided  by 
Mraqurk,  J.,  (Halifax,  1897)  there  was  the  following  con- 
dition in  the  policy, — "  And  the  assured  shall  also  furnish  a 
certificate  within  said  30  days  under  the  hand  and  seal  of  a 
magistrate  or  notary  public  nearest  the  place  of  fire,  not  con- 
cerned in  the  loss  as  a  creditor  or  otherwise,  nor  related  to  the 
assured,  stating  that  he  has  examined  the  circumstances  attend- 
ing the  loss,  knows  the  character  and  circumstances  of  the 
assured,  and  verily  believes  that  the  assured  has  honestly 
sustained  loss  on  the  property  herein  described  to  the  amount 
which  such  officer  shall  certify."  The  defendant  company  con- 
tended that  this  condition  had  not  been  complied  with.  The 
<5ertificate  furnished  was  as  follows  : — "  That  I  am  acquainted 
with  the  character  and  circumstances  of  the  insured  Mr.  W.  A. 
Grant,  and  that  I  have  made  diligent  inquiry  into  the  facts  set 
forth  in  the  statement  and  account  of  the  insured  and  verily 
believe  that  the  said  insured  really  by  misfortune  and  without 
fraud  or  evil  practice  hath  sustained  by  such  fire  loss  or  damage 
to  the  amount  of  $1241.40,  as  in  his  particular  account  the  said 
loss  is  set  out."  Meagher,  J.  said,  .  .  "  The  certificate  is, 
in  my  opinion,  defective  and  insufficient  in  several  particulars, 
amongst  others  because  it  does  not  state  that  the  magistrate 
had  examined  the  circumstances  attending  the  loss  nor  that  he 
verily  believed  the  assured  had  honestly  sustained  loss,  nor  that 
the  loss  he  sustained  was  on  the  property  described  in  the  policy, 
and  because  it  was  not  under  the  seal  of  the  certifying  magis- 
trate. With  respect  to  the  absence  of  the  seal,  and  more  espe- 
cially with  reference  to  the  necessity  for  a  certificate  stating  in 
terms  that  the  insured  had  sustained  loss  on  the  property 
described  in  the  policy  to  a  certain  amount,  the  cases,  Mann  v. 
The  Great  Weste-n  Company,  17  U.  C.  Q.  B.  191  ;  Saiigel  v. 
The  Mutual,  dbe.  Co,,  17  TJ.  C.  Q.  B.  524  ;  Mason  v.  Andes  Ins. 
Co.,  23  U.  C.  C.  P.  37,  and  Kerr  v.  The  B.  A,  Co.,  32  U.  C.  Q. 
B.  569  are  in  my  opinion  conclusive  in  the  defendants'  favor. 
There  is  nothing  in  the  magistrate's  certificate  to  connect  it 
with  the  plaintiffs  declaration,  nor  with  the  account  annexed  to 
it,  except  that  the  figures  named  in  the  former  correspond  with 
those  given  in  the  latt-er.  The  condition  calls  for  a  certificate 
that  the  certifying  magistrate  has  examined  the  circumstances 
attending  the  loss.  I  do  not  think  that  there  has  been  even  an 
attempt  at  compliance  with  that  provision.  The  certificate  says 
that  he  has  made  diligent  inquiry  into  the  facts  set  forth  in  the 
statement  and  account  of  the  insured.  It  is  only  matter  of 
conjecture  that  the  statement  and  account  thus  referred  to  were 
those  furnishdd  by  Grant  to  the  defendants  as  part  of  his  pre- 
liminary proofs, — but  even  if  that  were  made  certain  T  should 
still  regard  the  certificate  as  insufficient,  because  it  is  not  merely 
the  facts  necessary  to  be  shown  in  the  preliminary  proofs  that 
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he  is  to  examine  into  and  certify  but  the  circumstances  ^attend- 
ing the  loss.  It  is  apparent  to  me  at .  lc»ist  that  there  may  be 
many  circumstances  attending  the  loss  which  it  may  be  material 
for  the  magistrate  to  examine  and  consider  before  he  could 
properly  make  the  necessary  certificate,  but  to  which  no  refer- 
ence whatever  need  be  made  in  any  statemeiit  or  preliminary 
proofs  called  for  from  the  insured  by  the  terms  of  the  policy. 
Moreover  the  certificate  does  not,  in  substance  or  in  terms,  state 
that  the  insured  has  honestly  sustained  loss  to  any  given 
amount  upon  the  property  described  in  the  policy.  It  is  in  this 
particular  defective  in  omitting  the  word  "  honestly,"  or  a  term 
which  could  be  regarded  as  its  equivalent,  but  more  especially 
in  omitting  to  certify  that  the  loss  he  did  sustain  was  upon 
property  covered  by  the  policy.  The  certificate  states  that  he- 
has  sustained  loss  by  such  fire  to  the  amount  of  f  124 1.40  as  in 
his  particular  account  of  said  loss  set  out.  But  that  surely  is 
not  enough,  if  we  regard  the  account  mentioned  as  having 
reference  to  the  account  furnished  by  Grant  to  the  Company. 
The  amount  of  the  loss  must  be  certified,  and  equally  so,  must 
the  certificate  show  that  it  was  a  loss  on  the  property  described 
in  the  policy.  The  magistrate  is  required  to  make  an  examina- 
tion into  the  circumstances  attending  the  loss,  so  far  as  to 
enable  him  to  certify  to  the  company  under  his  hand  and  seal 
the  amount  of  the  loss  sustained  by  the  insured  upon  the  pro- 
perty described  in  the  policy.  In  the  present  case  the  certi- 
ficate left  the  company  altogether  in  the  dark  as  to  what  the 
magistrate's  opinion  was  as  to  the  amount  of  the  loss  upon  the 
property  insured.  The  certificate  does  not  state  even  that  the 
goods  mentioned  in  the  particular  account  of  the  loss  to  which 
it  refers  were  identical  with  those  covered  by  the  policy.  For 
aught  that  appears  upon  the  face  of  the  certificate  it  may  well 
be  that  they  were  entirely  or  materially  different.  I  am  there- 
fore of  opinion  that  the  plaintiff  cannot  recover." 
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Before  Townshend,    Graham   and    Meagher,   J  J. 

The  summary  jurisdicticn  to  set  aside  a  defence  as  false  etc.  must  be 
exercised  with  great  caution.  A  jndge  should  not  weig^li  the  evi- 
dence and  decide  upon  its  preponderance. 

Unless  it  is  shown  beyond  doubt  that  the  defence  is  untrue,  the  Court 
will  not  adopt  a  course  which  will  deprive  the  defendant  of  a  trval 
in  open  Court,  with  all  that  such  a  proceeding  implies, 

This  was  an  appeal  from  an  order  of  Weatherbe,  J.^ 
setting  aside  the  defence,  and  for  judgment. 

Russell,  K.  C,  and  O'Connor  in  support  of  ajppoal. 
Mclnnes  and  BurchelX  contra. 
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April  11th,  1903.  Meagher,  J.,  delivered  the  judg- 
ment of  the  Court : 

The  defence  in  this  action  was,  upon  motion  at 
Chambers,  set  aside  as  false,  frivolous  and  vexatious.  The 
defendants  ai)pealed,  but  upon  the  argument  before  us  no 
attempt  was  made  to  uphold  the  defence,  which  denied  the 
making  of  the  note  sued  on.  The  order  made  in  Chambers 
will,  therefore,  stan.l  as  to  that. 

The  remaining  defence  was  a  denial  of  consideration, 
and  the  present  enquiry  is  limited  to  that  question.  It 
was,  of  course,  incumbent  upon  the  plaintiflFs  to  show  that 
the  defence  in  question  was  fals?.  It  is  a  very  summary 
method  of  disposing  of  a  defence,  and  should  not  bo 
exercised  unless,  as  was  stated  in  Bank  of  Nova  Scotia  v. 
Vhipman,  1  X.  S.  D.  524: 

'*The  facts  and  the  law  have  been  clearly  ascertained, 
and  the  plaintiffs  right  to  judgment  is  free  of  all  doubt." 

Weight  of  evidence  is  not  to  l)e  regarded.  If  there  is 
a  conflict  of  f«ct,  then,  looking  at  the  virrsion  given  by  the 
defendant,  and  assuming  it  to  be  true,  the  question  proper 
to  be  consiilered  is  whether  there  is  there  a>nything  to  be 
tried.  If  there  is,  the  application  fails,  and  the  case  must 
go  to  trial.    Banks  v.  Batton  (1898),  30  X.  S.  R  391. 

In  Holmes  v.  Taijior  (1899),  32  X.  S.  R.  194,  there 
could  not  well  be  said  to  be  any  seriously  disputed  ques- 
tions of  fact.  The  suit  was  upon  an  award  founded  on  a 
submission.  Iloth  were  before  the  court,  together  with 
the  date  of  the  appointment  of  the  umpire,  and  the  several 
extensions  endorscnl  u])on  the  submissicm.  The  time  at 
wliich  the  arbitrators  entered  uj)on  their  duties  was  not  in 
dispute.  The  rule  laid  down  by  the  court,  see  page  194, 
was  that  the  suit  could  not  l)e  tried  upon  such  an  applica- 
tion, and  if  there  w(M-e  any  facts  alleged  in  the  defence 
in  relaticm  to  the  truth  of  which  there  was  any  doubt,  the 
cause  must  go  to  trial;  and  at  page  195  the  court  said: 

^"Tt  must  not  be  forgotten  that  in  such  applications  the 
d(*f(m(lant  was  not  called  uj)on  to  prove  his  defence,  but 
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merely  to  satisfy  the  judge  that  he  has  a  defence  which 
■should  be  investigated  by  trial  in  the  ordinary  way." 

The  summary  jurisdiction  in  question  should,  there- 
fore, be  exercised  with  great  caution.  One  may  be  con- 
vinced that  the  defence  is  untrue,  and  yet  not  be  at  liberty 
to  set  it  aside  as  false. 

The  case  of  Evans  v.  Foster  (1879),  1  K.  &  G.  66, 
shows  how  stringently  the  court  applies  the  principles 
stated  iin  the  authorities  referred  to  in  Banks  v.  Batton; 
Wier  V.  Walker,  2  R.  &  G.  165. 

Unless  the  plaintiffs  have  shown  beyond  doubt  that  the 
defence  is  untrue,  and  that  cannot  be  where  there  is  a 
conflict,  weak  though  it  may  be,  they  have  no  right  to 
ask  the  court  to  adopt  a  course  which  will  deprive  the 
defendant  of  a  trial  in  open  court,  with  all  that  such  a 
proceeding  implies,  including  full  cross-examination,  and 
the  benefit  of  all  proper  inferences,  coupled  with  the 
demeanor  of  all  parties  who  may  testify. 

The  main  dispute  here  is  whether  the  notes  were  given 
to  secure  the  loan,  or  advance,  the  plaintiffs  were  making 
to  Michael  Miller, — a  brother  of  one  of  the  plaintiffs, — 
to  enable  him  to  become  a  partner  ini  the  defendants'  firm, 
in  which  case  there  would  be  a  consideration ;  or  whether 
they  were  merely  given  as  an  accommodation  to  the  plain- 
tiffs to  enable  them  to  raise  such  loan  for  Miller,  in  which 
case  there  would  not  be  a  consideration. 

Several  of  the  material  facts  surrounding  tlie  affair, 
and  leading  up  to  the  notes,  are  in  dispute;  and  there  is 
confusion,  and  more  or  less  conflict,  in  the  stories  told. 
Some  of  the  probabilities  are  with  the  plaintiffs,  others, 
again,  are  with  the  defendants.  The  relationship  subsist- 
ing between  some  of  the  parties,  no  doubt,  had  a  tendency 
to  give  greater  force  to  some  of  the  statements  than  the 
actual  facts  warranted ;  while  the  more  or  less  bitter  feel- 
ings engendered  by  the  j)roeeedings  for  perjury  taken 
against  Cohen  at  the  plaintiffs'  instance,  probably  had 
considerable  to  do  in  producing    some    of    the    material 
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before  us.  Moreover,  it  appears  from  the  cross-examina- 
tion of  Gittleson,  (see  page  16,  line  18),  that  a  great  deal 
of  his  evidence,  the  more  material  part,  perhaps,  was  based 
upon  his  conclusion  that  Michael  Miller,  even  when  in 
Newfoundland,  was  a  member  of  the  defendants'  firm, 
and,  therefore,  had  the  power  to  bind  the  defendants  by 
what  he  said  or  did.  There  is  room  for  very  substantial 
doubt  as  to  the  correctness  of  his  conclusion  upon  the  point 
mentioned. 

It  is  altogether  undesirable,  m  view  of  the  criminal 
proceedings,  and  the  conclusion  which,  I  think,  should  be 
reached  upon  the  appeal,  that  any  opinion  should  be 
expressed  upon  the  merits,  because  it  might  embarrass  the 
judge  who  may  try  the  cause,  or  prejudice  one  of  the 
parties.  I  shall,  therefore,  abstain  from  entering  upo-ni  a 
detailed  discussion  of  the  facts.  I  find  quite  enough 
conflict  in  the  facts  touching  the  consideration  to  require 
me  to  say  that  there  is  a  question  to  be  tried. 

The  defendant  swears  the  notes  were  givea  so  that  the 
plaintiffs  could  raise  money  on  them  and  give  it  to  Michael 
Miller  for  the  purpose  already  mentioned,  and,  further^ 
that  they  were  given  *f or  the  plaintiffs'  accommodation. 

In  view  of  the  conflict  upon  the  facts,  it  was  not,  in 
my  opinion,  open  to  the  learned  judge  to  weigh  the  evi- 
dence, as  I  think  he  must  have  done,  and  decide  upon  its 
preponderance. 

The  appeal  should  be  allowed,  with  costs,  and  the  order 
varied  as  indicated.  The  costs  in  Chambers  will  abide 
the  event,  except  as  to  the  plea  denying  the  making  of  the 
note,  which  the  defendants  must  pay. 
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Pelton  et  AL  V.  Black  Hawk  Mining  Co. 

Before  TowNSHEND,  J. 

An  application  to  set  aside  an  order  for  judg^ment  under  the  Mechanics 
Lien  Act  was  made  on  the  ground  that  the  order  was  taken  without 
notice  to  prior  incumbrancers.  These  prior  incumbrancers  had  been 
served  with  notice  of  trial  under  section  31,  but  did  not  attend  the 
trial.  It  was,  therefoie,  contended  that  it  was  not  necessary  to 
g-ive  any  further  notice  to  them. 

Heldy  that  the  provisions  of  sections  28  and  31  required  that  notice  of 
taking-  the  order  for  judgment  should  be  given  to  prior  incum- 
brancers, so  as  to  protect  their  rights. 

It  is  competent  for  a  judge  to  amend  an  order  granted  on  judgment 
after  trial,  when  he  sees  that  the  order  does  not  correctly  represent 
his  decision,  or  exceeds  in  terms  what  has  been  decided. 

The  word  **  mine  "  used  in  the  Mechanics'  Lien  Act,  R.  S.  Ch.  171 
includes  the  areas  and  the  deposit  of  ore,  and  the  word  *'  appurten- 
ances "  refers  to  articles  of  movable  property  used  in  working  the 
mine. 

^Yadc,  K.  C,  and  Paton  for  plaintiflF. 
McLean,  K.  C,  for  defendant. 

DEriDKT):  February  26th,  1903.     Townshend,  J.: 

The  proceedings  in  this  action  were  taken  under  the 
Mechanics  Lien  Act,  Chap.  171,  R.  S.  After  trial, 
judgment  was  given  in  favor  of  plaintiffs,  and  on  the  27th 
day  of  December,  1902,  an  order  for  judgment  was 
granted. 

^Ir.  McLean,  solicitor  for  two  attaching  creditors, 
James  DeMille  5nd  Andrew  Judge,  who  were  also  laborers 
for  defendant  company,  now  applies  to  set  aside,  or 
amend,  the  order  for  judgment  as  improvidently  granted, 
and  in  s^^veral  respects  irregular,  and  to  restrain  the  sheriff 
from  selling  under  the  order,  on  the  3rd  of  March  next, 
as  now  advertised.  The  chief  ground  on  which  this  appli- 
cation is  made  is  that  the  order  was  granted  and  taken 
Tvithout  notice  to  him,  as  solicitor,  or  to  his  clients,  and 
that  the  latter,  being  prior  incumbrancers,  whose  rights  are 
-directly  affected  by  the  order,  it  ought  not  to  have  been 
25 — X.   S.    R.   40. 
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i 

granted  without  (notice  to  liim  or  them.    Mr.  Wade  relies  ' 

on  section  31  of  the  Act,  which  requires  the  plaintiff,  on 
getting  a  day  fixed  for  the  trial,  to  serve  a  notice  of  trial 
upon  the  solicitors  of  defendants  who  appear,  upon  all 
lien-holders,  etc.,  etc.,  and  upon  all  other  persons  having 
any  registered  charge  or  incumbrance  or  claim  on  the  said 
lands  w^ho  are  not  parties,  etc.,  etc. 

It  is  admitted  that  notice  of  trial,  as  so  provided,  was 
duly  served  on  Mr.  McLean,  as  representing  DeMille  smA 
Judge,  who  were,  undoubtedly,  persons  who  had  a  regis- 
tered charge,  etc.  Neither  Mr.  McLean  nor  his  clients 
attended  at  the  trial,  and  the  plaintiflFs'  counsel  now  claiina 
he  was  mot  obliged  to  give  any  further  or  other  notice  to 
them. 

I  do  not  agree  with  plaintiff's  contention,  and  think 
Mr.  McLean  should  have  had  notice  of  taking  the  order. 
Section  28  provides  that: 

"The  liens  created  by  this  chapter  may  be  enforced  by 
actions  to  be  brought  a-nd  tried  according  to  the  ordinary 
procedure  in  the  respective  courts,  except  where  the  same 
is  varied  by  this  chapter." 

One  of  those  variations  is  the  one  referred  to  in  section 
31,  requiring  notice  of  trial  to  be  given  to  parties  having 
any  registered  charge  or  incumbrance.  This  requirenKoit 
was  rendered  necessary,  so  as  to  enable  such  incum- 
brancers to  be  present  at  the  trial,  and  throughout  the  pro- 
deeding:^,  to  ])rotoct  their  rights.  It  would  seem  very 
strange,  indeed,  if  notice  were  not  necessary,  when  taking 
the  order  for  judgment,  which  generally  so  materially 
affects,  and,  in  this  case,  did  affect  their  position. 

This  being  an  order  granted  on  judgment  after  trial, 
has  the  judge  power  to  set  aside  or  amend,  or  is  he  not 
functus.?  Jacques  v.  Harrison,  12  Q.  B.  I).  136,  and,  on 
appeal,  page  165,  applies  only  to  the  case  of  a  judgment 
obtained  by  default,  but  it  is  competent  for  the  jndge^ 
"when  he  sees  that  the  order  does  not  correctly  represent 
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his  decision,  to  amend  it,  or  the  same  when  the  order 
exceeds  in  terms  what  has  been  decided.  I  will  not  refer 
in  detail  to  the  eases,  \vhich  will  be  found  in  Annual 
Practke  (1903),  under  O.  28  K.  11.  Xow,  in  ray  decis- 
ion I  made  no  reference  to  the  question  of  giving  the 
present  plaintiffs  priority  over  previous  incumbrancers, 
nor  WRS  the  question  discussed  before  me  at  all.  If  my 
attention  was  called  to  it  by  Mr.  Wade  Ln-  taking  the  order, 
I  certainly  gave  it  no  consideration.  There  was  no  oppo- 
sition to  the  order,  and,  assuming  that  it  was  in  the  usual 
form,  it  was  initialled.  I  certainly  w'ould  not  have  dome 
so  had  I  realized  that  the  rights  of  other  parties  were  so 
seriously  affected,  as  provided  in  clause  7,  giving  plain- 
tiffs priority  over  all  otlie  incumbrancers.  I  do  not  under- 
stand that  the  law  gives  such  a  preference,  nor  that,  for 
anything  which  came  before  me,  I  had  any  authority  to 
displace  the  prior  incumbrancers.  Holding  this  view,  I 
order  and  direct  that  clause  7  be  struck  out  of  the  order 
for  judgment  and  out  of  any  other  jjart  of  the  order  in 
which  such  priority  may  have  been  given. 

This  leaves  the  incumbrancers  represented  by  Mr. 
McLean  in  the  same  position  as  they  held  before  the  order 
was  taken  out,  and  gives  to  his  clients  all  the  relief  they 
want  or  are  entitled  to. 

Mr.  McLean,  however,  has  gone  further  in  his  notice 
of  motion,  asking  that  the  word  "property"  be  struck  out, 
also  so  much  of  schedule  2  as  refers  to  "gold  mining  areas 
and  prospecting  licenses  and  personal  property"  be 
struck  out.  The  principal  part  of  the  argument  before 
me  was,  on  this  point,  urged  by  Mr.  McLean,  that  tliere 
was  no  lien  under  the  Act  on  the  gold  areas,  nor  on  the 
veins  of  gold  in  such  areas,  but  that  it  was  confined  simply 
to  what  was  meant  by  the  word  "mine,"  that  is,  the  hole 
in  the  ground  giving  access,  and  that  none  of  the  movable 
property  was  subject  thereto  at  all.     It  is  sufficient  for 
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me  to  say  that  I  entirely  dissent  from  this  view  of  the  Act, 
and  hold  that  the  word  ^'mine,"  as  used  in  the  Act,  refers 
to  the  areas,  the  deposit  of  ore,  and  all  the  appurtenances 
connected  therewith.  In  20  Am.  &  Eng.  Ency.  682,  it 
is  said : 

^'A  mine,  strictly  speaking,  is  a  tunnel,  or  shaft,  or 
other  openiing  in  the  earth,  made  for  the  purpose  of  getting 
at  the  underlying  minerals,  but  this  word  is  also  used  to 
denote  the  vein  or  deposit  of  mineral,  and  likewise  the 
parcel  of  land  on  which  such  vein  or  deposit  is  found." 

It  is  clearly  used  in  this  latter  sense  in  The  Mechanics 
Lien  Act,  and  the  Act  also  mentions  appurtenances,  which, 
I  think,  must  refer  to  those  articles  of  movable  property 
used  in  w^orking  the  niine. 

The  only  interest  Mr.  McLean's  clients  have  in  this 
matter  is  to  have  their  prior  lien  preserved,  which  is 
accomplished  by  the  amendment  already  allowed.  I  do 
not  see  that  in  any  other  respect  their  rights  are  affected. 

As  each  party  has  partially  succeeded  on  this  motion, 
the  usual  order  will  be  made  that  there  be  no  costs  to  either 
party. 

In  reference  to  that  part  of  the  motion  askiing  for  a 
stay  of  sale,  if  Mr.  Wade  forthwith  gives  a  bond  or  other 
security  to  the  satisfaction  of  Mr.  McLean  to  pay  to  him 
or  his  clients  the  amount  of  their  respective  incum- 
brances, with  interest,  on  the  final  determinatioin  of  the 
proceedings  in  this  action,  then  the  sale  may  proceed  as 
advertised, — otherwise,  I  direct  that  the  sale  be  postponed 
until  the  further  order  of  the  court  or  a  judge.  Either 
party  to  be  at  liberty  to  move  at  any  time. 

NoTF, — Ch.  31  of  the  Acts  of  1905,  amends  the  Mechanics  Lien 
Act  and  interprets  the  word  **  mine  ",  as  used  in  said  amendment  which 
was  enat  ted  for  the  benefit  of  laborers  only.  The  decision  of  Town- 
vshend,  J.  is  still  important,  as  an  interpretation  of  the  word  **  mine  "  as 
used  in  the  principal  Act  and  as  aflFecting^  claims  of  others  than  laborers, 
as  well  as  g"iving:  a  construction  of  the  word  **  appurtenances  *'  in  the 
principal  Act. 
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Alexander  McLeod  v.  Alexander  Forsyth. 

Before  McDonald,  C.  J.,  and  Ritchie  and  Meagher,  JJ. 

Defendant  was  examined  under  the  provisions  of  the  Collection  Act 
and  ordered  to  pay  by  monthly  instalments  a  judg^ment  recovered 
by  plaintiff.  On  default  of  payment  an  execution  was  issued  by 
order  of  the  Examiner,  and  under  this  execution  defendant  was 
arrested.  Defendant  was  subsequently  discharged  from  custody 
under  the  Indigent  Debtor's  Act. 

Defendant  having  failed  to  pay  subsequent  instalments,  the  Examiner 
made  an  order  for  the  issue  of  another  execution  for  the  arrest  of 
the  defendant,  and  defendant  was  again  arrested. 

Held^  that  the  defendant,  under  the  foregoing  circumstances,  having 
been  discharged  from  custody,  could  not  be  arrested  again  under  a 
second  execution  issued  on  the  same  judgment. 

Referred:  January  2nd,  1902.     Ritchie,  J.: 

This  was  a  case  reserved  by  Eit<'hie,  J.,  for  the  con- 
sideration of  the  Supreme  Court  in  banco,  in  the  follow- 
ing form: 

On  the  11th  day  of  May,  1901,  the  ])laintiflF  obtained 
a  judgment  in  this  court  against  the  defendant  for 
$1,579.27,  debt,  and  costs  of  suit. 

The  defendant  was  examined  under  the  provisions  of 
the  Collection  Act,  and  on  the  25th  day  of  June  last, 
ordered  to  piy  the  said  judgment  by  monthly  instalments 
of  five  dollars  each. 

On  default  of  payment  of  an  instalment  an  execution 
was,  by  order  of  the  Commissioner  before  \.aioin  defendant 
was  examined,  issued  on  th?  lOth  day  of  August,  1901. 
Under  this  execution  the  defendant  was  arrested,  and  on 
the  20th  day  of  August,  1901,  discharged  from  custody, 
under  the  Act  for  giving  relief  to  indigent  debtors. 

The  defendant  having  failed  to  pay  subsequent  instal- 
ments, the  Commissioner,  on  the  18th  day  of  December 
last,  made  an  order  for  the  is^u »  of  another  execution 
herein  for  the  arrest  of  defendant. 

Under  this  last  execution  the  defendant  was  again 
arrested,  and  is  now  in  custody  of  the  SheriflF  of  Halifax. 


Digitized  by 


Google 


390  ALEXANDER    McLEOD    V.    ALEXAXDKR    FOK.SVFH 

An  application^has  been  made  to  me  on  his  behalf  to 
set  aside  the  last  execution  under  which  defendant  is  now 
held. 

The  quest ii)n  I  refer  for  the  consideration  of  the  court 
is,  whether  or  not  the  defendant  having,  under  tbe  circum- 
stances above  stated,  been  discharged  from  custody,  under 
the  provisions  of  the  Act  for  the  Kelijef  of  Indigent 
Debtors,  caai  again  be  arrested  under  a  second  execution 
issued  on  the  same  judgment  ? 

If  necessary,  reference  may  be  made  by  eitlier  party 
to  the  affidavits  and  documents  on  file. 

The  matter  was  heard  on  January  4th,  1902,  before 
McDonald,  C.  J.,  and  AV(*ath?rbc^,  Kitchie  and  Meagher, 
JJ. 

J .  B.  Kenny  for  plaintiff.. 

T.  Noiting  for  defendant. 

January  0th  1902.  Present,  McDonald,  Kitchie  and 
Meagher.  !lIcI)onald,  C.  J.,  delivered  judgment,  dis- 
charging prisoner. 

Ilitchi-e,  J.,  concurred. 

Meagher,   J.,  expressed  no  opinion. 

NoTK  (a).  In  McDonald  v.  Dominion  Coal  Co.^s  Relief 
Fund  (1903),  TowNSHBND,  J.  delivered  the  following  judgment. 
— The  plaintiff  was  summoned  under  section  9  of  chap.  182 
to  appear  for  examination.  He  did  not  attend  at  the  time  and 
place.  This  was  in  December  last.  The  matter  was  adjourned 
indefinitely.  On  March  6th  a  warrant  was  taken  out,  he  whs 
brought  before  the  Examiner  and  refusing  to  answer,  was  com- 
mitted to  gaol.  His  counsel  contends  that  in  issuing  the  war- 
rant and  causing  his  arrest,  the  Examiner  acted  without  juris- 
diction, and  asks  for  a  writ  of  prohibition.  Sec.  10  provides 
that  if  debtor  does  not  attend  tie  Extuniner  shall  adjourn  (he 
examination  for  ariot/ier  time.  Sec.  1 1  says,  "  if  good  cause  is 
not  shown  for  his  failure  to  attend  at  the  time  and  place  fixed 
for  his  attendance,  or  at  any  time  fiqced  by  an  adjournment  the 
Examiner  may  forthwith  issue  a  warrant  for  his  arrest  and  im- 
prisonment.    These    provisions    make    it   very   clear   that    the 
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Examiner  not  having  fixed  any  other  time  for  the  adjournment, 
acted  wiithout  jurisdiction  in  issuing  the  warrant  and  in  his 
subsequent  arrest  and  inipri-sonmetit.  His  proceedings  are 
therefore  illegal  and  in  excess  of  his  authority  to  adjudicate 
A  writ  of  prohibition  to  him  will  therefore  go.  On  the  quea 
tion  whether  this  is  the  proper  course  I  say  nothing  further 
except  that  I  follow  the  decision  of  Mr.  Justice  Weatherbe  in 
a  similar  case.     Costs  reserved. 

Note  (6)  In  McMillan  v.  Watnon,  defendant  was  examined 
before  a  Commissioner  under  the  Collection  Act  and  the  Com- 
missioner took  the  view  that  the  Act  was  mandatory  .and  order- 
ed the  defendant  to  make  the  assignment  demanded.  The  de- 
fendant appealed  to  a  judge  of  the  Supreme  Court  and  the 
appeal  wjis  on  July  4 th,  1901,  heard  before  Meagher,  J.  who 
said  : — "  I  am  unable  to  adopt  the  Commissioner's  view  that 
the  statute  is  mandatory  in  respect  to  the  making  of  an  assign- 
ment by  the  debtor.  I  am  supported  in  this  view  by  one  of  my 
brother  judges  whom  I  consulted. 

The  Commissioner  no  doubt  has  a  discretion  and  many  cases 
may  arise  where  he  should  require  the  debtor  to  make  the  as- 
signment. But  in  the  present  case  he  did  not  exercise  his  dis- 
cretion at  all,  l)ecause  he  was  of  the  opinion  that  the  Statute 
compelled  him  to  order  the  debtor  to  make  an  assignment  irre 
spective  altogether  of  whether  the  facts  disclosed  made  out  a 
proper  case  for  such  an  order.  If  I  had  heard  the  case  I  should 
not  have  ordered  an  assignment  and  if  I  have  the  right  to 
decide  that  question  now  f  shall  not  make  an  order  to  that  effect. 
The  appeal  will  be  allowed." 

Note  (c).  In  re  W.  T.  Grant,  Ritchie,  J.  delivered  the 
following  judgment, — This  is  an  application  under  Chapter  117, 
H.  S.,  for  the  d  scharge  of  W.  T.  Grant  from  custody,  he  being 
imprisoned  in  the  county  jail  at  Amherst.  The  return  of  the 
deputy  sheriff  shows  that  he  is  detained  by  virtue  of  an  execu- 
tion which  is  perfectly  good  on  its  face  in  accordance  with  the 
provisions  of  the  Collection  Act,  1891^.  But  Mr.  Grant's  coun- 
sel contends  that  the  order  under  which  this  execution  issued 
should  not  have  been  made,  because  a  previous  order  for  the 
payment  of  the  judgment  by  instalments  whs  irregular  and  bad, 
inasmuch  as  it  did  not  show  the  jurisdiction  of  the  stipendiary 
magistrate  who  made  it.  Both  these  orders  were  subject  to 
appeal  under  the  provisions  of  the  Collection  Act,  and  no  appeal 
has  been  asserted.  lam  of  opinion  that  I  cannot  try  their 
validity  now  in  these  proceedings.  The  truth  of  the  return  is 
not  denied,  and  the  execution  under  which  Mr.  Grant  is  held 
is  a  complete  justification  for  his  detention.  The  motion  must 
be  refused. 
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Irvine  v.  Parker. 

Before  Weatherbe,  Ritchie  and  Meagher,  JJ. 

The  general  rule  is  that  whatever  the  vendor  represents  at  the  time  of 
the  sale  of  a  horse  is  a  warranty  but,  often,  there  must  be  discri- 
mination between  language  merely  of -expectation,  estimate  or 
praise,  and  that  which  constitutes  a  representation  or  warranty,  and 
the  attention  of  the  jury  should  be  called  to  this  distinction  in  point- 
.  ed  language. 

Principles  which  should  govern  the  court  in  limiting  the  inquiry  upon 
a  new  trial. 

This  was  an  appeal  from  the  following  judgment  of 
Townshend,  J.,  delivered  on  August  23rd,  1903 : 

In  my  charge  I  told  the  jury  that  this  action  was  based 
on  a  contract,  a  contract  for  the  exchange  of  horse.-?,  and 
that  the  plaintiff  alleged  that  it  w'as  part  of  the  contract 
in  making  the  exchange,  on  the  part  of  the  defendant,  that 
the  defendant's  horse  was  kind  and  quiet  and  would  make- 
a  good  team  horse.  I  told  them  that,  if  defendant  made^ 
that  representation,  and,  further,  made  it  a  term  or  part 
of  the  contract,  that  defendant  Avas  as  much  bound  as  if 
the  w-ord  '^warraint/'  had  been  used;  that  it  was  not  pre- 
tended that  the  action  was  based  upon  fraudulent  repre- 
sentation; that,  if  they  believed  the  defendant  made  this 
contract,  and  that  the  mare  did  not  fulfil  the  terms  of  the 
ccmtract,  and  was  not  what  he  represented  her  to  be,  then 
the  defe^n(huit  was  responsible  in  damages,  I  gavx^  that 
instniction,  after  pointing  (mt  to  counsel  for  plaintiff  that,, 
so  far  as  I  could  read,  his  statement  of  claim  did  not 
allege  as  a  groimd  of  action  false  and  fraudulent  repre- 
s(*ntation,  from  which  lie  did  not  at  the  time  dis«=?ent,  nor 
did  he  afterwards  rcHiuest  any  instructions  to  the  jury  to 
that  effect.  Plaintiff's  counsel  now  asks  for  judgment  on 
the  ground  that  the  answers  to  the  questions  read  with  the 
statement  of  claim,  and  other  pleadings,  justify  a  decision 
in  liis  favor,  contending  that  the  fourth  finding  and  the 
fact  that  knowledge  of  the  defeindant  alleged  is  not  denied 
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in  the  defence  is  sufficient  for  that  purpose.  Even  if  I 
thought  so,  which  I  do  not,  it  would  b©  impossible  to  enter 
a  verdict  for  plaintiff  on  an  issue  never  submitted  to  the 
jury, — in  fact,  where  the  jury  were  told  there  was  no 
such  question  to  be  tried.  Holding  this  opinion,  I  need 
say  nothing  on  the  question  of  damages.  Defendant 
claims  judgment  on  the  findings.  I  do  not  think  he  is 
entitled  to  it,  as  on  the  principal  issue,  the  material  one 
submitted  to  the  jury,  they  were  unable  to  agree.  I  think 
th«  result  of  the  jury's  answer  and  the  failure  to  answer 
the  first  question,  is  that  no  verdict  can  be  entered  for 
either  party.  The  court,  in  MacBeaih  v.  Sinclair,  23  N. 
S.  K.  342,  held  that  the  proper  course  would  be  to  have 
the  findings  set  aside  and  a  motion  for  a  now  trial.  The 
parties  are  at  liberty  to  take  such  course  as  they  may  be 
advised.     Xeither  i)arty  can  succeed  on  this  motion. 

An  appeil  from  this  judgment  was  heard  before 
AVeatherl>e,  Kitchie  and  Meagher,  JJ.,  on  ilarch  8th, 
1904. 

llcscoc,  K.  C,  for  plaintiff. 
Robert: on  for  defendant. 

The  judgment  of  the  court  was  delivered  by  Me:iglier, 
J.,  as  follows: 

This  action  arose  out  of  an  excliange  of  lior  e>  on  equal 
terms  between  the  jdaintiff  and  the  defend ".nt.  After 
setting  out  the  fact  of  such  exchange,  the  ])laiutiff  alleged 
that: 

"In  and  by  the  said  agreement  for  the  said  exchange, 
and  as  a  term  thereof,  the  (!efendant  rejn-escaited  to  the 
plaintiff  that  the  said  draft  mire  was  kind  and  (piirt  and 
Avould  make  a  good  teani,  and  warranted  the  siid  mare 
to  be  kind  and  quiet  and  make  a  good  team,  as  afon^said." 

The  above  is  the  only  averment  of  a  warr.inty  in  tlie 
plaintiff's  pleadings. 
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The  broaches  aUeged  were,  that  she  was  not  kind,  nor 
quiet,  hut  was  addicted  to  the  vice  of  kicking,  would  throw 
herself  down  when  in  double  harnes-,  and  would  not  work 
with  another  horse,  etc.,  and  that  defendant  knew  this  at 
the  time  of  the  exchnnge.  The  defence  denied  all  material 
averments. 

The  trial  took  place  with  a  jury,  whose  answers,  with 
the  questions  ]mt  to  tluun,  were  as  follows: 

1.  Did  the  defend^int,  in  making  the  exchange  of 
horses,  represent  that  the  mare  was  a  draft  mnre,  and  was 
kind  and  quiet,  and  would  make  a  good  team,  and  wa=^ 
such  representation  made  a  term  of  the  contract  ?  Jury 
says  they  cannot  agi-ee. 

2.  Was  the  mare  a  draft  mare,  was  she  kind  and 
quiet,  and  was  she  a  good  team  horse?     K^o. 

3.  To  w^hat  damages  is  the  plaintiff  entitled? 
Nothing. 

4.  Did  the  defendant  represent  to  the  plaintiff,  on 
the  occasion  of  the  trade  of  the  horses,  that  the  mare  he 
let  the  ])laintiff  have  was  kind,  quiet  and  w^ould  make  a 
good  team  ?     Yes. 

5.  What  was  the  difference  in  value  between  the  mare 
obtained  by  the  plaintiff  from  the  defendant  at  the  time 
of  the  trade,  if.  she  was  as  re]iresented  by  defendant,  and 
as  she  was  at  the  time  of  the  trade  ?     $50. 

The  learned  trial  judge,  after  hearing  counsel,  declined 
to  make  an  order  for  judgment,  being  of  the  opinion  that 
the  failure  of  the  jury  to  answer  the  first  question,  and 
having  regard  to  the  other  answers,  prevented  a  judgment 
being  entered  for  either  party.  There  is  no  appeal  from 
that  decision ;  nor  any  complaint  as  to  the  instructions 
to  the  jury. 

The  defendant  seeks  a  new"  trial,  because  the  jury  did 
not  answer  all  the  questions,  because  the  trial  was  abortive, 
owing  to  the  failure  of  the  jury  to  answer  the  first  ques- 
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tion,  which  was  a  material  one,  and  because  the  findings 
did  not  dispose  of  the  action. 

The  plaintiff  asks  for  a  new  trial  of  the  issues  not 
disposed  of,  and  to  have  the  third  finding  set  aside.  His 
complaint  as  to  the  first  question  is  the  same  as  that  made 
by  the  defendant. 

The  question  which  the  jury  failed  to  answer  covers 
the  alleviation,  quoted  from  the  statement  of  claim,  almost 
in  words,  and  unless  the  truth  of  that  allegation  is  foimd 
for  the  plai-ntiff,  he  cannot  recover. 

.    On  the  other  hand,  the  defendant  cannot  succeed  until 
that  issuo  is  determined  in  his  favor. 

There  is  an  element  in  the  second  and  fourth  questions 
which,  in  my  opinion,  should  not  have  been  included 
therein,  nor  put  to  the  jury.  I  refer  to  the  word:^  ''and 
would  make  a  good  team,"  '*and  was  she  a  good  team 
horse  ?"  It  is  true  they  are  covered  by  the  averments,  but 
that  is  not  enough.  The  plaintiff,  in  his  evidence,  said 
that  the  defendant  told  him  "she  would  make  a  nice  team," 
and  again,  ''he  said  she  was  kind  and  quiet  and  would 
make  me  a  good  team." 

These  words  must  have  been  understood  by  botli  to  be 
no  more  than  an  estimate,  or  matter  of  opinion,  and, 
therefore,  neither  a  repres(?ntation  nor  a  warranty. 

The  animal  was  quite  young.  The  jdaintiff  ^admits 
the  defendant  told  him,  in  substance,  that  she  was  only 
partly  broken  to  w^orking  harness,  and  had  bc^en  used  in 
working  but  three  days,  or  three  half-days,  and,  therefore, 
it  must  have  been  all  the  more  ap{)arent  to  him  that  these 
words  were  but  an  expression  of  opinion  on  the  defend- 
ant's part  as  to  wdiat  she  would  prove  to  be  as  a  team 
animal. 

The  general  rule  is  that  whatever  the  vendor  repre- 
sents at  the  time  of  the  sale  of  a  horse  is  a  wararnty.  But 
it    often    happens    that    discrimination    must    be    made 
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between  language  merely  of  expectation,  estimate  or 
praise^  and  that  which  constitutes  a  representation  or 
warranty.  Whether  what  was  said  comes  within  the  one 
class  or  the  other  is  nearly  always  a  question  of  fact,  anJ, 
therefore,  must  be  determined  by  the  jury. 

The  plaintiff's  counsel  urged  that  the  new  trial  should 
be  limited  to  the  first  question,  with,  perhaps,  the  question 
of  damages  added. 

The  power  of  the  court  so  to  limit  the  enquiry  cannot 
be  doubted,  and  where  it  is  clear  that  certain  findings  are 
right,  or  if,  in  view  of  the  evidence,  they  would  probably 
be  found  the  same  way,  it  is  eminently  proper  they  should 
not  be  disturbed,  and  that  the  expense  of  retrying  them 
should  be  saved,  subject,  however,  to  this,  that,  if  the  pres- 
ence of  such  findings  would  be  liable  to  embarrass  either 
party,  or  be  likely  to  unduly  influence  the  jury  upon  the 
next  trial,  a  new  trial,  generally,  should  be  ordered. 

I  have  always  lent  my  influence,  whenever  I  deemed 
it  right  and  fair  to  all  parties,  in  the  direction  of  limiting 
the  enquiry  upon  the  second  trial.  But  I  do  not  think 
this  case  is  a  proper  one  for  the  exercise  of  the  power  in 
quest' on. 

It  v/as  conceded  by  both  counsel,  in  fact,  the  course 
tak(Mi  l)v  them,  respectively,  necessarily  involved  the  posi- 
tion, that  there  could  not  be  a  judgment  in  the  action  until 
the   lirst  (inestion  was*  answered. 

Sniiicthing  wrs  said,  however,  that  the  fourth  answer 
was  snihcieiit  for  the  plaintiff's  purposes.  If  so,  or  even 
if  it  may  bo  fairly  argued  thit  it  is  so,  this  strange  result 
mi^ht  (usro  frniii  a  second  enquiry  limited  to  the  first 
question,  viz.,  that  the  jury  might  answer  it  in  the  nega- 
tive, and  then  the  trial  judge  would  have  two  answers  in 
re-pcet  to  which  it  might  ])erh*ips,  in  a  sense,  fairly  enough 
be  argued  that  they  were  inconsistent,  and  the  more  so,  as 
the  exchange  was  agreed    upon    at    the    first    inte^vie^v 
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between  the  parties.  The  parties  ought  not  to  be  exposed 
to  such  a  result.  Moreover,  I. cannot  but  feel  that  the 
presence  of  the  fourth  finding,  and  the  same  is  true  in  a 
measure  of  the  second,  would  put  in  the  hands  of  the 
plaintiff  a  weapon  which  could  be  iised  with  great  effect 
upon  the  jury  as  to  the  answer  they  should  make  to  the 
first.  Counsel  could  say,  and  I  do  not  well  see  how  he 
could  be  prevented,  whv^  it  has  already  been  found  and 
is  a  fact  determined  in  the  case,  that  the  mare  was  not 
kind  and  quiet,  and  that  the  defendant  represented,  on  the 
occasiop  of  the  exchaiuge,  that  she  was. 

There  is  yet  another  consideration.  I  do  not  think 
the  attention  of  the  jury  was  called  in  sufficiently  pointed 
language  to  the  distinction  I  have  pointed  out  between 
words  of  praise,  estimate  and  expectation,  etc.,  and  words 
of  representation  or  warranty.  The  very  frame  of  the 
questions,  which  contain  the  words,  '*that  she  would  make 
a  good  team,"  serve  to  indicate  that  this  distinction  was 
lost  sight  of  in  the  framing  of  the  questions. 

•  On  the  whole,  I  think  this  is  a  case  calling  generally 
for  a  new  trial,  and  that  the  costs  of  both  parties  upon 
this  motion  should  abide  the  event. 

Plaintiff's  counsel  sought  a  new  trial  on  the  question 
of  damages,  and  is,  I  think,  entitled  to  have  one,  and  in 
this  connection  it  may,  with  a  good  deal  of  force,  be 
observed  that  the  witnesses  who  w'ill  be  necessary,  or 
material,  on  the  question  of  damages,  are  those  who  will 
also  be  material  generally  in  the  cause  on  all  questions 
outside  of  the  mere  terms  of  the  exchange. 


Digitized  by 


Google 


398  FAWCEfT    V.    FAULKNER. 

Fawcett  V.  Faulkner. 

Before  Townshend,  J. 

Where  it  is  alleg^ed  that  the  transaction  offended  ag'ainst  the  Assi^- 
ment  Act,  Ch.  145  R.  S.,  the  fact  of  insolvency  must  in  all  cases  be 
*  proved  by  the  attacking^  party,  but  what  has  to  be  shown  is  not  a 
state  of  insolvency,  in  the  strict  leg-al  or  commercial  acceptation  of 
the  term,  but  the  debtors  inability  to  pay  his  way,  and  meet  his 
creditors. 

Evidence  which  rebuts  the  presumption  referred  to  in  section  4,  sub- 
section 2  of  the  Assig-nments  Act, 

After  the  trial  and  arg-ument  of  a  question  of  this  kind  an  application 
was  made  to  introduce  evidence  of  insolvency  ; 

Heldy  that  to  g-rant  such  an  application  would  be  most  objectionable 
and  therefore  the  application  was  refused. 

Quckere^  Whether  it  is  competent  for  the  trial  judg^e  to  g-rant  such  an 
application. 

Tho  factvS  sufficiently  api)oar  in  the  judgment. 
Allison  for  plaintiff. 
Bell  for  defendant. 

Decided:  April  17th,  1903.     Townshexd.  J.: 

The  first  question  which  arises  in  this  case  is,  whether 
the  transaction  .was  such  as  to  come  within  Chap.  142  R. 
S,  JJills  of  Sale  Act.  It  it  does,  of  course  the  non-filing 
of  the  documents  makes  it  void  against  the  defendant 
assignee.  I  am  of  opinion  that  an  absolute  sale  of  the 
stoves  was  made  to  Plaintiff  by  Kussell.  It  was  not 
intended  to  operate  as  a  security  for  defendant,  but  to 
transfer  to  plaintiff  the  title  to  the  stoves.  The  document 
T/a  put  in  evidence  plainly  shows  this,  and  provides  that 
"tJie  above  stoves  were  to  be  delivered  when  called  for  at 
the  railway  station  or  in  Halifax."  The  particular  stoves 
are  all  enumerated  in  this  document,  with  the  prices  adid 
a  complete  st^itement  of  how  they  were  paid  for.  While 
there  may  be  some  difficulty  in  saying  there  was  part 
delivery,  to  satisfy  the  Statute  of  Frauds,  I  think  the 
paper  signed  by  Russell,  giving  the  terms  of  the  sale,  does 
away  with  any  objection  in  that  respect.     The  Statute  of 
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Frauds  cannot  stand  in  the  way  of  plaintiff's  right  to 
recover. 

The  remaining  question  is,  whether  the  transaction 
offended  against  the  Assignment  Act,  Chap.  145  K.  S. 
In  the  first  place,  I  may  say  that,  according  to  plaintiff's 
testimony,  expressed  in  stronger  terms  than  those  noted, 
he  had  no  knowledge  at  the  time  that  Kussell  was  insol- 
vent, or  unable  to  meet  his  liabilities,  other  tlian  the  fact 
that  he  had  not  met  his  payments  to  himself.  He  was 
trying  to  induce  Russell  to  make  further  purchases  of 
stoves,  in  August,  at  the  time  this  transaction  was  con- 
cluded, and  on  Russell  refusing,  he  made  the  purchase  by 
taking  his  own  drafts  in  payment,  with  certain  other  allow- 
ances. This  was  on  the  15th  of  August,  1901,  and  on 
the  10th  of  Septe-mber,  1901,  Russell  assigned  to  the 
official  assignee,  the  defendant.  Plaintiff  certainly  does 
not  appear  to  have  acted  as  if  he  was  suspicious  of  Russell's 
insolvency,  as  he  left  the  stoves  in  his  possession  until 
called  for. 

'No  evidence  Avas  offered  at  the  trial  of  Russell's  insolv- 
ency, or  inability  to  pay  his  creditors  in  August,  other 
thaJi  any  inferences  which  might  be  drawn  from  the  fact 
that  he  assigned  within  a  month  from  that  time.  Sec.  4, 
Chap.  145,  says: 

"Every  transfer  of  property  made  by  an  insolvent 
person,  etc." 

In  Ontario,  Avhere  this  Act  has  been  longest  in  forc^, 
it  has  been  settled  in  the  courts  that  the  fact  of  insolvency 
must  in  all  cases  be  proved  hy  the  attacking  party.  Wliat 
has  to  be  shown  is,  not  a  state  of  insolvency  in  the  strict 
legal  or  commercial  acceptation  of  the  tenn,  but  the 
debtor's  inability  to  pay  his  way,  and  meet  his  creditors. 
Kothing  of  the  kind  has  been  proved  here  by  the  defi^ndant, 
who  is  the  attacking  party.  I  do  not  find  any  evidence 
of  intent  to  defeat,  etc.,  his  creditors  by  Rus-^ell,  or  to 
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give  any  unjust  preference.  My  attention  was  called  to 
sub-section  (ft),  sub-section  (2),  section  4,  which  makes 
an  assignment  for  the  benefit  of  creditors  within  sixty 
days,  presumptively  given  with  intent  unjustly  to  prefer 
such  creditors.  This  provision  must,  however,  be  read 
w^ith  the  previous  sections,  which  require  insolvency  at  the 
date  of  the  transaction  to  be  established.  Moreover,  it  is 
only  a  presumption,  which  may  be  rebutted.  My  view  of 
the  evidence  is  that  there  is  nothing  to  warrant  me  in  find- 
ing that  any  such  intention  was  present  to  the  mind  of 
either  the  plaintiff  or  Eussell.  His  conduct  in  trying  at 
the  time  to  sell  llussell  more  goods,  and  in  permitting  the 
stoves  to  remain  in  his  possession,  rebuts,  or,  rather,  is 
inconsistent  with  any  suspicion  on  his  part  that  there  was 
a  general  inability  on  the  part  of  Russell  to  meet  his  debts. 
My  attention  has  bo:n  drawn  by  Mr.  Bell  to  the  difference 
between  the  Ontario  Act  and  our  own.  The  correspond- 
ing section  in  tlie  Ontario  Act  has  the  word  "debtor" 
where  the  ISTova  Scotia  Act  has  the  w^ord  "insolvent."  I 
do  not  see  that  a  different  interpretation  can  be  given  to 
the  word  "insolvent"  in  one  section,  from  the  other,  and 
as  to  what  is  necessary  to  be  proved  in  that  respect.  It 
seems  to  me  that  insolvency  must  be  proved  before  the 
presumption  arises  in  case  of  an  assignment  within  sixty 
days.  Xo  doubt  the  fact  that  no  knowledge  has  been 
shown  on  the  part  of  the  plaintiff  of  the  inability  of 
Russell  to  meet  his  liabilities,  nor  design  of  either  party 
to  give  a  preference,  carries  much  weight  in  determining 
this  question. 

^fr.  Bell,  some  days  aiter  the  conclusion  of  the  trial 
and  the  argument  of  counsel,  applied  to  me  to  be  allowed 
an  opportunity  to  introduce  evidence  of  insolvency.  I 
hoard  both  Mr.  Allison,  for  the  plaintiff,  and  ilr.  Bell  on 
this  question,  ^Mr.  Allison  opposing  the  application.  I 
have  a  great  deal  of  doubt  whether  it  is  competent  for 
the  trial  judge  to  permit  this  to  be  done,  more  especially 
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«s  express  authority  is  given  to  the  court,  on  appeal,  to 
take  further  evidence.  If  it  is  discretionary  with  the 
judge,  as  cooitended  by  ]Mr.  Bell,  I  should  refuse  to  do  so. 
After  a  matter  has  been  fully  and  fairly  tried  out,  I  think 
it  most  objectionable  that  either  party,  finding  a  weakness 
in  his  case,  should  be  permitted  to  reopen  the  evidence, 
and,  in  practice,  it  has  led  to  bad  results.  If  it  is,  or  can 
be,  done  in  one  case,  it  cannot  justly  be  refused  in  every 
case  where  asked,  and  trials  would  become  interminable, 
and  the  expenses  largely  increased.  I  must,  therefore, 
refuse  the  application. 

From  what  I  have  said,  it  is  clear  the  plaintiff  must 
recover  against  the  defendant  the  value  of  the  goods  con- 
verted, with  costs. 

As  the  questions  involved  are  of  some  importance,  on 
which  I  may  be  in  error,  if  the  defendant  desires  to  appeal, 
there  will  bo  a  stay  of  execution  until  the  matter  is  heard. 

NoTK.-See  Hart  v.  Allan,  ante,  at  p.  352. 
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before  McDonald,  C.  J.,  TowNSHKNDaid  Mexghkr.  JJ, 

riHintifr  who  was  maiiufacturiiig  lumber  a>^reed  with  defendant  that 
the  himber  should  be  Kuk>ject  to  the  lien  of  the  defendant  for  stump- 
ag-e.  The  agreement,  in  effect,  was  the  same  as  a  common  law  lien, 
with  this  addition,  that,  as  between  plaintiff  and  defendant  the  lien 
existed  whether  the  defendant  was  in  possession  of  the  himber  or 
not.  Defendant  sold  a  portion  of  the  lumber  and  delivered  it  to  the 
purchasers,  and,  subsequently,  the  plaintiff  in  disregard  of  the 
defendant's  lien  sold  to  a  third  party  the  remainder  of  the  lumber. 
Plaintiff  claimed  that  defendant  by  the  wrongful  sale  of  part  of  the 
lumber  destroyed  his  claim  for  stumpage  and  his  lien  and  was  not 
entitled  to  recover  anything. 

Heldy  that  althong^h  by  the  {sale  the  defendant  lost  his  lien  upon  the 
property  sold,  his  other  rights  under  the  contract  ramained  unaf- 
fected, and  his  lien  for  his  whole  claim  could  be  asserted  upon  the 
remainder  of  the  property. 

Distinction  between  *'  lien  "  and  **  pledge  "  pointed  out. 

26 — N.   S.    R.   40. 
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This  was  an  appeal  from  the  following  judgment  of 
Eitchie,  J.,  delivered  on  January  26th,  1903 : 

The  plaintiff  was  engaged  in  manufacturing  lumber 
at  West  River,  in  the  County  of  Pictou,  out  of  the  proceeds 
of  which  the  defendant  was  entitled  to  receive  $5  per 
thousand  feet  for  hard  wood  lumber  and  $4  per  thousand 
for  soft  wood,  as  stumpage,  and  the  agreement  provided 
that  all  such  lumber  should  be  subject  to  the  lien  of  the 
defendant  for  said  stumpage  wherever  the  same  might  be. 

The  plaintiff  cut  and  hauled  out  a  large  quantity  of 
lumber,  of  which  the  defendant  took  possession,  in  pur- 
suamee  of  his  lien.  Defendant  afterwards  sold  a  quantity 
of  this  lumber,  viz.,  140,720  feet,  and  delivered  it  to  the 
purchasers.  The  plaintiff  then  took  possession  of  the 
remainder  of  the  lumber,  viz.,  124,224  feet,  of  which  he 
was  oAvner,  subject  to  the  lien,  and  disposed  of  it  without 
regard  to  defendant's  lien. 

The  plaintiff,  claiming  that  the  defendant  had  lost  his 
lien  by  the  disposal  of  the  lumber,  brought  this  action  to 
recover  damages  for  the  conversion  of  the  lumber  so  sold, 
and  the  defendant  has  counter-claimed  for  damages  for 
the  conversion  of  the  lumber  taken  out  of  his  possession 
by  the  plaintiff  witiiout  satisfying  his  lien  thereon. 

A  lien  is  a  personal  right  to  hold  the  goods  of  another 
by  way  of  security  until  a  debt  is  paid,  and  there  Bcems 
no  doubt  but  that  such  a  lien  is  lost  by  a  sale  and  delivery 
of  the  goods  by  the  lien  holder.  A  distinction  was  attempted 
to  be  drawn  between  a  lien  at  common  law  and  one  created 
by  agreemont,  but  I  am  unable  to  discover  any  from  the 
cases  cited  or  the  text  books  on  the  subject.  On  ihe  con- 
trary. Cross  on  Liens,  at  page  17,  contains  the  following 
paragraph : 

*^This  right,  (general  lien),  whether  founded  on  agree- 
ment or  other  arrangement,  by  which  aoi  inference  of  such 
intention  can  be  raised,  is  decided  on  the  same  ground 
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both  at  law  and  in  equity.  So  the  resulting  effect  on  an 
agreement,  whether  arising  from  the  implication  or  entered 
into  upon  expressed  and  defined  term,  is  precisely  alike." 

But  I  find  a  marked  difference  between  a  "lien"  and 
a  "pledge."  While  a  lien  is  only  a  personal  right,  not 
accompanied  by  a  power  of  sale,  a  pledge  transfers  some 
interest  in  the  goods  and  is  coupled  with  a  powjer  of  sale. 
This  distinction  was  fully  discussed  in  Donald  v.  Suck- 
ling,  L.  E.  1  Q.  B.  606^  and  MuUiner  v.  Florence,  3  Q.  B. 
D  484,  and  it  becomes  important  in  considering  the  ques- 
tion of  the  amount  of  damage  which  the  owner  of  the 
goods  is  entitled  to  recover  in  an  action  for  conversion 
against  the  person  holding  the  lien  or  the  goods  in  pledge. 

As  I  understand  it,  if  the  lien  holder  converts  the 
goods,  he  loses  his  lien  and  becomes  liable  to  the  owners 
for  the  full  value  of  the  goods.  But,  if  the  pledgee  con- 
verts them,  he  is  only  liable  for  the  amoimt  realized  from 
their  sale,  less  the  amount  for  which  they  were  pledged. 

In  this  case  the  plaintiff  is,  I  think,  entitled  to  recover 
from  the  defendant  the  full  value  of  the  lumber  soM  by 
him,  which  I  fix  at  $1,120,  with  his  costs  of  suit.  And 
the  defendant  is  entitled  to  recover  the  amount  of  his  lien 
on  the  lumber  which  the  plaintiff  took,  viz. : 

20,000  feet  of  hardwood,  at  $5 $100  00 

103,624  feet  of  soft  wood,  at  $4 414  50 


$514  50 
together  with  the  costs  of  his  counter-claim. 

Judgment  to  be  entered  for  the  plaintiff  for  the 
balance  after  deducting  the  amount  allowed  on  the  counter- 
claim and  costs. 

An  appeal  from  this  judgment  was  heard  on  March 
18th,  1903,  before  McDonald,  C.  J.,  and  Townshend  and 
Meagher,  JJ. 
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W.  B.  A.  Ritchie,  K  C,  and  T.  F.  Tobin  in  support 
of  appeal 

W.  A,  Henry,  contra. 

April  11th,  1903.  The  judgment  of  the  court  was 
delivered  by  ileagher,  J.,  as  follows : 

The  argument  took  a  direction  which  relieves  us  from 
the  necessity  of  considering  whether  or  not  the  defendant 
was  entitled  to  the  benefit  of  his  claim  for  stumpage.  ia 
reduction  of  the  plaintiffs  claim  for  damages  in  the  action. 

The  agreement  under  which  the  lien,  or  charge,  for 
stumpage  arises  did  not,  in  terms,  constitute  the  defendant 
a  pledgee  of  the  lumb?r ;  but  its  effect  was,  at  least,  the  same 
as  a  common  law  lien,  with  the  addition  that,  as  between 
the  plaintiff  and  the  defendant,  the  lien  existed  whether 
the  defendant  was  in  possession  of  the  lumber  or  not,  and 
w^hether  it  was  upon,  or  away  from,  the  lands  covered  by 
the  agreement. 

The  defendant  mistakenly  sold  a  part  of  the  liunber, 
and  the  present  action  was  brought  for  such  conversion. 

The  plaintiff,  in  disregard  of  the  defendant's  lien, 
sold  to  a  third  party  the  remainder  of  the  lumber,  and  thus 
damaged  the  defendant  to  the  extent  of  the  lien,  or 
claim,  or  charge, — ^whatever  its  true  designation  may  be, — 
he  might  have  enforced  against  such  lumber  before  it 
vested  in  such  third  party.  The  judgment  upon  tie 
counter-claim  limited  the  defendant's  right  of  recovery 
to  the  specific  amount  of  the  lien  or  stumpage  payable  in 
respect  to  such  remainder.  The  defendant  contended  that 
he  was  entitled  to  a  judgmemt  for  the  whole  amount  due 
him. 

The  principal  grounds  urged  in  answer  were: 

1st.  That  the  lien  existed  only  in  respect  to  each 
separate  thousand  feet  of  lumber.  The  agreement,  how- 
ever, in  terms  provides  otherwise,  and  no  further  answer 
need  be  given. 
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2nd.  That  the  defendant,  by  the  wrongful  sale  of 
part  of  the  lumber,  destroyed  his  entire  claim  for  stump- 
age  and  his  lien  or  charge  therefor,  and  was  not  entitled 
to  recover  anything. 

If  *^iB  view  prevailed,  the  judgment  on.  the  counter- 
claim should  have  been  for  the  plaintiflF.  There  is  no 
cross-appeal  on  the  part  of  the  plaintiflF,  and  it,  therefore, 
cannot  be  given  effect  to.  It  is  not,  at  any  rate,  well 
founded.  By  the  sale,  the  defendant  lost  his  lien  upon 
the  sj>ecific  property  sold.  In  other  respects  the  agree- 
ment, and  his  rights  thereunder,  were  left  untouched.  The 
decision,  to  which  I  shall  presently  refer,  is  a  distinct 
authority  for  that  position.  The  defendant's  conduct  in 
selling  was  inconsistent  with  the  continuance  of  the  lien 
to  the  extent  mentioned,  but  it  was  »not  so  repugnant  to  the 
contract  itself  as  to  destroy  it;  and, 

3rd.  That,  by  the  wrongful  sale,  the  defendant 
destroyed  his  lien  and  lost  his  claim  for  stunipage,  at  all 
events,  in  respect  to  the  portion  sold,  and,  therefore,  the 
judgment  limiting  him  to  that  extent  was  correct. 

The  decision,  already  adverted  to,  of  MuUiner  v. 
Florence  (1878),  3  Q.  B.  D.  484,  furnishes  the  only 
answer  which  need  be  given  to  *his  contention. 

The  defendant's  lien  in  the  present  instance  was  quite 
as  wide  and  eflFective,  putting  it  on  the  lowest  ground,  as 
the  lien  asserted  by  the  defendant  in  that  case.  The  same 
contention  was  made  by  the  plaintiff  there  as  that  relied 
upon  here,  but  it  was  unsuccessful.  The  court  held  that 
the  defendant  lost  his  lien  in  respect  to  the  horses,  which 
he  had  wronfuUy  sold, — ^upon  the  proceeds  of  their  sale, — 
but  was,  nevertheless,  entitled  to  assert  it  for  his  whole 
claim  against  the  wagonette  and  harness,  which  remained 
in  his  possession. 

I  cannot  perceive  any  difference  between  that  case  and 
this,  and  we  must,  therefore,  be  governed  by  it. 
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The  appeal  will  be  allowed,  with  costs,  and  the* defend- 
ant will  have  judgment  for  the  sum  due  him  for  stumpage. 
If  counsel  cannot  agree  upon  the  amount,  an  enquiry  may 
be  ordered. 


Archibald  v.  Archibald. 

Before  Ritchie,  Graham  and  Meagher,  JJ. 

A.,  shortly  before  his  marriag'e  to  plaintiff,  transferred  nearly  all  his 
property  to  the  defendant,  for  the  purpose  of  preventing*  the  plaintiff 
irom  having-  any  portion  of  his  estate  in  the  event  of  his  death.  The 
defendant  took  the  title  to  the  property  with  knowledg-e  of  A.'s 
purpose.  A.  died  about  two  months  after  his  marriage  A  not- 
withstanding the  transfers  continued  in  possession  of  the  real  estate 
and  personalty  until  his  death. 

Held^  that  the  wife  was  not  entitled  to  relief  against  the  transfers  made 
by  A.  during  the  treaty  of  marriage. 

Held^  further,  that  there  being  nothing  on  the  face  of  either  of  the 
transfers,  and  no  clear  proof  otherwise,  to  indicate  that  its  operation 
was  to  be  suspended  until  the  maker's  death,  the  documents  could 
not  be  regarded  as  testamentary. 

The  fact  of  registration  is  almost  conclusive  against  the  testamentary 
character  of  an  instrument. 

Conversations  with  A.,  in  respect  to  the  transfers,  were  admissable,  not 
to  cut  down  the  transfers  but  to  show  the  state  of  the  deceased's 
mind  thereto  and  the  design  of  himself  and  the  defendant  in  the 
transaction. 

American  and  English  authorities  reviewed. 

This  was  an  appeal  from  the  decision  of  Townshend, 
J.,  in  favor  of  defendant. 

Laurence,  K.  C,  in  support  of  appeal. 

W.  B,  A,  Bhtchie,  K.  C,  and  Robertson,  contra. 

February  21st,  1903. — Meagher,  J.,  delivered  the 
judgment  of  the  court,  as  follows : 

Two  questions  are  presented  for  consjideration  upon 
this  appeal.  They  are,  (1)  Has  the  plaintiff  the  right  to 
redress  against  the  fraud  which  it  is  alleged  her  deceased 
husband  committed  upon  her  marital  rights?  and,  (2) 
Were  the  instruments  in  question,  or  either  of  them,  of 
a  testamentary  character  ? 

The  deceased,  at  the  time  of  the  marriage  treaty,  and 
during  its  continuance,  until  he  made  the  transfers,  waa 
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admittedly  worth  about  $13,000,  one-half  of  which  was 
real  estate. 

The  transfers  were  intended  to  cover  his  entire 
property,  but  by  some  accident  a  mortgage  and  a  small 
amount  of  personal  property  were  omitted.  These,  after 
deducting  expenses  of  administration  and  debts,  produced 
about  $1,400. 

The  plaintiflF  was  about  twenty-three  at  the  time  of 
the  marriage,  and  the  deceased  was,  apparently,  at  least, 
sixty  years  of  age.  He  died  about  two  months  after  the 
marriage.  The  learned  trial  judge  correctly  found  that 
the  transfers  were  made  with  the  purpose  and  design  of 
preventing  the  plaintiff  from  having  or  enjoying,  any 
portion  of  his  estate  in  the  event  of  his  death. 

The  defendant,  his  brother,  was  a  participator  in  that 
project,  and  took  the  title  with  knowl:dge  of  such  purpose 
and  design. 

The  deed  of  the  real  estate,  though  dated  in  August 
and  signed  some  time  in  September,  was  probably  not' 
delivered  until  a  few  days  before  the  marriage.  It  was 
not  proved  for  registry  until  four  days  before  the  marriage. 
If  recorded  sooner,  it  was,  no  doubt,  feared  it  would  come 
to  the  plaintiff's  knowledge,  and  thus,  perhaps,  terminate 
the  engagement.  If  the  deed  was  delivered  iin  September, 
the  delay  in  registering  until  the  eve  of  the  marriage  was 
due  to  a  mutual  understanding  between  the  defendant  and 
the  deceased,  to  keep  it  concealed  from  the  plaintiff,  so  as 
to  give  her  no  excuse  for  termiinating  the  engagement. 

The  deceased,  notwithstanding  the  transfers,  con- 
tinued in  the  full  enjoyment  and  possession  of  the  real 
estate  up  to  his  death,  and  presumably,  too,  of  the  person- 
alty as  well.  The  deposit  receipts  were  never  endorsed, 
and  the  moneys  covered  thereby  remained  under  his  control 
as  before. 

I  think  the  conversation  with  deceased,  testified  to  by 
the  plaintiff,  was  admissible,  not  to  derogate  from  or  cut 
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down  the  transfers,  but  to  show  the  state  of  deceased's 
mind  in  relatiooi  thereto,  and  to  throw  light  on  the  motives 
and  design  of  himself  and  the  defendant  in  the  transac- 
tion, and  this,  all  the  more  so,  where  what  was  done  was 
in  one  aspect  of  an  equivocal  character. 

See,  as  to  this,  Blenkinsopp  v.  Blenkinsopp  (1850),  12 
Beav.  358,  affirmed  on  appeal,  1  DeG.,  McN.  &  G.  495, 
and  the  cases  cited  in  12  Beav.  583.  In  that  case  letters 
written  by  the  grantor  to  the  grantee  after  the  deed  was 
executed  were  received,  because  they  showed  the  same 
continuing  design  to  defeat  the  remedy  of  the  plaintiff. 

There  is  no  doubt  the  old  rule,  that  a  conveyance  pri- 
vately made  by  a  woman  during  a  treaty  of  marriage,  is 
prbnia  facie  fraudulent  and  void.  Whether  or  not  that 
rule  has  been  displaced  by  the  provisions  of  the  statutes 
relating  to  the  property  of  married  women  will  be  con- 
sidered later. 

The  present  case  calls  for  the  consideration  of  the 
converse  of  that  rule,  whether  the  wife  has  the  right  to 
relief  against  a  conveyance  similarly  made  by  her  husband. 

The  reasons  why  the  husband  was  favored  to  tlie  extent 
stated,  in  respect  to  frauds  upon  his  marital  rights,  are 
those  given  by  Lord  Thurlow  in  Strathmore  v.  Bowes 
(1789),  1  Ves.  27: 

^'The  law  conveys  the  marital  rights  to  the  husband, 
because  it  charges  him  with  all  the  burthens  which  are  the 
considerations  he  pays  for  them;  therefore,  it  is  a  right 
upon  which  fraud  may  be  committed.  Out  of  this  right 
arises  a  rule  of  law  that  the  husband  shall  not  be  cheated 
on  account  of  his  consideration." 

It  could  not,  of  course,  be  claimed  that  every  convey- 
ance made  in  contemplution  of  marriage,  however  insig- 
nificant the  proportion  of  the  estate  conveyed,  should  he 
deemed  fraudulent  as  to  the  wife.  Scribner  on  Dower, 
vol.  1,  562. 
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The  question  always  was,  whether  fraud  was  disclosed^ 
or  not. 

The  reasons  for  the  existence  of  the  rule  in  relation 
to  frauds  on  the  marital  rights  of  the  husband,  "do  not,, 
it  is  said,  apply  with  equal  force  to  a  conveyance  made 
under  similar  circumstances,  by  the  intended  husband. 
Since  estates  are  now  most  commonly  conveyed  or  settled^ 
so  as  to  prevent  dower  from  attaching,  it  is  not  necessa- 
rily to  be  presumed  that  the  marriage  was  contracted  by 
tlie  woman  in  the  expectation  of  becoming  entitled  to  that 
provision,  unless  it  appears  that  representations  to  that 
eflFect  were  made  to  her."- 

Bright  on  Husband  and  Wife,  vol.  1,  page  357. 

The  case  does  not  disclose  any  representations  made  to 
plaintiff. 

Cameron  on  Dotver,  page  267,  referring  to  Ontario, 
and  Scribner,  p.  562, -vol.  1,  referring  to  the  United 
States,  respectively,  say  that, — : 

"This  reasoning  can  hardly  apply  to  these  countries 
where  the  formalities  of  the  English  conveyancing  practice 
prevail  but  to  a  limited  extent,  and  where  settlements  for 
the  purpose  of  avoiding  dower  are  seldom  attempted  to 
be  made." 

Marriage  settlements  in  Xova  Scotia  are  of  very  rare 
occurrence,  indeed,  while  such  a  thing  as  a  corivevance  to 
a  trustee  to  bar  dower  has  probably  never  bc^  'u  resorted 
to  here. 

It  may,  I  think,  be  stated  with  accuracy  that  there  is 
no  English  case  which  decides  that  the  wife  is  entitled  to 
relief  against  conveyances  made  in  fraud  of  htn*  marital 
rights. 

The  opinions  of  the  English  text  writers  are  quite 
emphatic  against  the  existence  of  such  right.  There  are,. 
however,  some  dicta,  perhaps  a  stronger  term  is  allowable,. 
affirming  its  existence.     See  Bright,  vol.  1,  p.  356;  Cam- 
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eron  on  Dower,  26G  and  267,  and  Scribner,  vol.  1,  560 
and  561,  on  this  point.  The  text  of  all  three  writers  is 
the  same. 

The  right  of  a  woman  to  invoke  the  aid,  at  least,  of  a 
Court  of  Equity  for  relief  in  such  a  case  has  been  very 
generally  recognized  in  the  United  States.  Cameron  and 
Scribner  agree  in  that  view,  while  Washburn  in  his 
work  on  Real  Property  is  even  more  pronounced  in  favor 
of  that  view.  See  especially  vol.  1,  page  227,  and  vol.  3, 
539.  lie  says  the  doctrine  is  held  in  Tennessee,  Michi- 
gan, California,  Vermont,  Iowa,  Missouri,  Mississippi  and 
New  Jersey.  To  these  may  clearly  be  added  Delaware, 
Pennsylvania,  Kentucky,  Georgia  and  Colorado. 

Chancellor  Kent  applied  that  doctrine  in  Swaine  v. 
Perrin,  5  John,  Ch.  489  (New  York),  and  in  later  cases, 
{Youn-g  and  Carter,  10  Hun.  194,  and  Pomeroy  v. 
Pomercy,  54  How.  228),  such  conveyances  were  relieved 
against  in  that  state. 

Baker  v.  Chase,  6  Hill  (X.  Y.),  482,  has  been  cited 
as  opposed  to  Swadne  v.  Perrin.  That,  however,  was  a 
case  at  law.  The  conveyance,  too,  affected  but  a  very 
small  portion  of  the  grantor's  estate,  and  was  an  advance- 
ment to  a  son  of  a  former  marriage.  It  was  supportable 
on  these  grounds  alone. 

Massachusetts,  there  is  some  ground  for  saying,  has 
adopted  the  same  rule  in  favor  of  the  wife's  right.  Whit- 
head  V.  Malhry,  4  Cush.  138,  is  cited  to  show  the  contrary. 
But  it  has  been  pointed  out  that  that  was  a  case  of  a  con- 
veyance made  more  than  two  years  before  the  marriage, 
and  was  not  made  in  contemplation  of  marriage,  but  to 
defeat  creditors,  and  consequently  was  not  a  fraud  upon 
the  wife. 

Gilson  V.  Hutchinson  (1876),  120  Mass.  32,  was  a 
bill  by  the  widow  as  administratrix,  and  in  her  own  right 
in  respect  to  dower.     The  court,  after  dealing  with  her 
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Tight  as  administratrix  and  affirming  her  right  to  relief 
in  that  capacity,  said : 

"And  as  the  party  against  whom  the  fraud  was  par- 
ticularly directed,  she  may  well  maintain  'the  bill  in 
her  own  right.'  " 

See  also  the  not-e  to  Story's  Eq,  Jurisprudence,  sec.  273 ; 
Perry  on  Trusts,  213,  and  Mr.  Bump's  Notes  to  Kerr  on 
Fraud  and  Mistake,  page  220.  See  also  the  Editor's  note 
at  the  top  of  p3ge  481  of  vol.  1,  White  and  Tudor  s  Leading 
-Cases  in  Equity, 

Murray  v.  Murray  (Ky.),  8  L.  K.  A.  95;  Flowers  v. 
Flowers  (Ga.),  18  L.  R.  A.  75;  Smith  v.  Smith  (Colo.), 
34  L.  R.  A.  49,  and  Chandler  v.  Hollingsworth,  3  Del. 
"Ch.  p.  99,  a  summarj'  of  which  is  given  at  359  of 
vol.  3,  of  Washburn,  are  instructive  cases,  aind  show  the 
ground  on  which  the  courts  in  the  United  States  apply 
the  same  rule  to  the  wife  as  the  English  courts  have  to  the 
husband. 

Notwithstanding  these  high  and  persuasive,  but  not 
•controlling,  authorities,  I  feel  constrained  to  follow  what 
I  conceive  to  be  the  English  rule,  which  denies  such  relief 
to  the  wife. 

I  am  all  the  more  inclined  to  adopt  this  view  because 
of  the  opinions  of  the  text  writers, — Eversley,  and  Crawley 
and  Grifjfiths, — as  to  the  effect  of  the  statutes  relating 
to  the  property  of  married  women,  in  extinguishimg  the 
right  of  the  husband  to  complain  of  frauds  upon  his 
marital  rights.  •  He  now  holds  in  relation  to  his  wife's 
property  a  position  substantially  identical  with  that  occu- 
pied by  his  wife  towards  his  property  under  the  old  law; 
he  is  not  burthened  with  her  debts,  and,  therefore,  the  con- 
sideration pointed  out  by  Lord  Thurlow  in  the  quoted 
Extracts,  no  longer  exists  as  to  him,  and  he  is  not  in-  a 
position  to  be  cheated  by  his  wife's  conveyance.  The 
reasons  for  the  rule  have  ceased  to  exist,  and  with  them 
•the  rule  itself  ceased. 
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Crawley  on  Husband  and  Wife,  page  36,  in  dealing 
with  this  aspect,  says: 

"Marriage  in  no  way  affects  the  right  of  a  husband 
over  his  own  property,  and  confers  no  right  upon  the  wife 
in  such  property  during  its  continuance." 

This  is  now  true  as  to  the  wife's  property,  at  least,  in 
a  very  general  sense. 

The  observation  just  quoted  applies,  it  appears  to  me, 
with  greater  force,  perhaps,  to  England,  where,  at  the 
present  day,  a  husband  may  be  said  to  be  able  to  defeat 
his  wife's  right  to  dower,  than  to  Nova  Scotia,  where,  in 
recent  yjears,  a  wife's  dowable  rights  under  the  statute 
have  been  enlarged,  and  where,  during  coverture,  the 
husband,  as  a  general  rule,  cannot  by  any  act  defeat  or 
diminish  her  right  to  dower. 

Apart  from  dower,  the  wife,  like  the  husband,  as  to 
curtesy,  has  nothing  more  than  the  hope  of  succession  by 
descent  under  the  statute  in  that  behalf,  which  may  be 
defeated  by  will  and  otherwise.  The  defeat  of  this  mere 
succession  cannot  be  made  the  foundation  for  the  relief 
sought  here  against  the  husband's  conveyance. 

Crawley,  at  page  57,  says:' 

'*\Vith  the  destruction  of  the  marital  rights,  the 
doctrine  of  fraud  on  the  marital  right,  by  which  any 
secret  disposition  of  property  by  the  wife  in  favor  of  vol- 
unteers, during  the  treatv  of  marriage,  was  avoided  as  a 
fraud  u])on  the  husband,  whether  he  knew  of  its  exist- 
ence or  not,  must,  it  is  conceived,  disappear  also.  The 
doctrine  rested,  it  seems,  entirely  on  the  marital  right,  and 
a  secret  disposition  could  not  be  questioned  by  the  wife,  as 
depriving  her  of  dower, — at  aaiy  ra\e,  since  the  Dower 
Act,  under  which  a  woman  is  at  her  husband's  mercy, — 
or  of  anticipated  benefits." 

The  statutes  relating  to  the  property  of  married 
w^omen  operate,  it  is  said,  as  a  statutory  settlement  of  her 
property  to  her  separate  u&e  in  each  case.  Having  regard^ 
therefore,  to  this  position,  it  is  diflScult  to  conceive,  short 
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of  circumstauces  creating  an  estoppel  upon  her,  how  a 
husband  now  possesses  the  right  to  complain  of  a  convey- 
ance as  a  fraud  upon  his  marital  rights.  If  this  be  so, 
then  the  wife,  who  occupies,  as  I  have  said,  (and  always 
has  occupied),  a  position  practically  identical  in  regard 
to  his  property,  cannot  possibly  have  the  right  claimed 
for  the  plaintiff  here. 

May   on  Fraudulent    Alienation    of    Property,   223, 


"By  the  Married  Woman's  Property  Act,  1882,  this 
marital  right  of  the  husband  has  been  destroyed ;  so  that 
any  man  who  marries  after  1882  acquires  no  estate  what- 
ever by.  virtue  of  marriage  itself." 

See  Griffiths,  5th  Ed.,  60,  67,  68  and  69,  and  Smith's 
Pnncipi)es  of  Equity  (1902),  p.  430. 

The  first  question  must,  therefore,  be  answered  in  the 
negative.  I  cannot  avoid  expressing  my  regret  at  being 
obliged  to  reach  this  conclusion,  when  I  am  persuaded 
that  the  plaintiff  was  treated  most  shabbily,  to  use  a  mild 
phrase,  by  one  from  whom  she  deserved  high  consideration. 

The  other  question,  as  to  the  te§.tamentary  character 
of  the  transfers,  remains  to  be  considered. 

It  was  not  disputed  that  extrinsic  evidence  might  be 
given  to  show  that  they  were  of  that  class. 

Buller,  J.,  in  Habergham  v.  Vincent  (1793),  2  Ves. 
p.  231,  stated  the  rule  thus: 

"An  instrument  in  any  form,  whether  a  deed,  poll,  or 
an  indenture,  if  the  obvious  purpose  is  not  to  take  plac^ 
until  after  the  death  of  the  person  making  it,  shall 
operate  as  a  will.  The  cases  for  that  are  both  at  law  and 
in  equity,  and  in  one  of  them  there  were  express  words  of 
immediate  grant,  and  a  consideration  to  support  it  as  a 
grant,  but,  as  upon  the  w^hole,  the  intention  was  that  it 
should  have  a  future  operation  after  death,  it  was  con- 
sidered as  a  will." 

There  is  nothing  upon  the  face  of  either  document  to 
indicate  that  its  operation  was  to  be  suspended  until  the 
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maker's  death.  On  the  contrary,  they,  in  terms,  (if  these 
alone  are  regarded),  were  intended  to  have  immediate 
effect.  The  deed  of  the  lands  is,  in  terms,  absolute.  It 
contains  all  usual  covenants,  and  purports  to  convey  the 
land  in  fee  simple  to  defendant,  without  reference  to  any 
trust  whatever. 

The  later  document  is: 

''I  do  give,  all  my  notes  of  hand,  cash  ajid  deed  of 
])roperty  to  P.  Mc.  G.  Archibald,  in  trust,  for  my  sons, 
George  and  Eobie." 

It  was  contended  that  both  were  revocable  until  the 
boys  accepted  the  trusts.  That  ground,  however,  is  not 
tenable.  See  Ways  Trusts  (1864),  2  DeG.  J.  &  S.  365. 
Notice  was  not  necessary  to  make  the  transfers  complete. 
It  might  be  to  exclude  claims  of  third  parties ;  but  these 
do  not  arise  in  this  connection.  In  that  case  the  trustees 
even  were  not  aware  of  the  deed,  and  the  assignor,  who 
retained  it  in  her  custody,  destroyed  it ;  and  made  another 
disposition  of  the  property  it  covered.  It  was,  neverthe- 
lesS;,  held  valid  and  binding.  The  main  question  is, 
whether  or  not  the  trust  was  completed  on  the  part  of  the 
deceased.  To  that,  I  think,  there  can  be  but  one  answer, — 
that  it  was.  The  next  one  is,  was  death  the  event  which 
was  to  give  effect  to  the  transfer?  And  that  I  feel^com- 
pelled  to  answer  in  the  negative. 

Williams  on  Executors,  at  page  95,  vol.  1,  (9th  Ed.), 
thus  deals  with  the  question  of  the  testamentary  character 
of  documents: 

^^The  true  principle  to  be  deduced  from  the  authori- 
ties appears  to  be  that,  if  there  is  proof,  either  in  the  paper 
itself,  or  from  clear  evidence  dehors,  first,  that  it  was  the 
intention  of  the  writer  of  the  paper  to  convey  the  benefits 
by  the  instrument,  which  were  to  be  conveyed  by  it,  if 
considered  as  a  will;  secondly,  that  death  was  the  event 
that  was  to  give  effect  to  it ;  then,  whatever  may  be  its 
form,  it  may,  assuming  that  there  is  execution  in  com- 
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pliance  with  the  Wills  Act,  be  admitted  to  probate  as 
testamentary;  *  *  *  but  it  is  essentially  requisite 
that  the  instrument  should  be  made  to  depend  upon  the 
event  of  death  as  necessary  to  consummate  it,  for^  where 
a  paper  directs  a  benefit  to  be  cojaferred  inter  vivos,  with- 
out reference  expressly,  or  impliedly,  to  the  death  of  the^ 
party  conferring  it,  it  cannot  be  regarded  as  testamentary." 

The  clear  evidence  called  for  by  this  rule  is  absent 
here. 

Brett,  J.,  in  Milnes  v.  Fodeii  (1890),  15  P.  D.  105, 
accepted  the  above  as  a  correct  statement  of  the  law. 

It  cannot  be  said  here  that  the  title  to  the  property,  the 
subject  of  the  transfers,  did  not  pass  by  them.  In  this 
connection,  that  is  generally  regarded  as  a  decisive  test  in 
determining  the  character  of  the  iiistrument,  whether 
testamentary  or  not. 

The  deed  was  registered  as  a  deed;  and, 'with  refer- 
ence to  that  step,  Jarman,  at  page  22,  says: 

''The  fact  of  registration  as  a  deed  appears  to  have 
been  deemed  almost  conclusive  against  its  testamentary 
character." 

As  against  these  facts,  and  considerations,  and  which 
are,  to  some  extent,  supported  by  the  evidence  of  the 
defendant,  although  the  value  of  that  is  materially 
impaired  by  the  conflict  between  her  and  Mr.  Lovett,  we 
have  these  facts  and  inferences  only  to  rely  on  to 
change  the  tenor  and  effect  of  the  documents  before  us, 
namely : 

1st.  That  defendant  stripped  himself  of  his  property, 
and  left  himself  and  his  wife  without  reasonable  means 
of  support.  If  this  intention  had  been  carried  out  every- 
thing he  owned  would  have  been  covered  by  the  transfers. 

2nd.  He  did  not  afterwards  take  up,  and  evidently 
did  not  mean  to  take  up,  any  method  of  earning  a  living 
for  himself  and  wife.  These  facts  are  adapted  to  create 
a  strong  suspicion  that  he  intended  to  live  upon  and  out 
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of  the  property  referred  to  in  the  transfers,  and,  therefore, 
only  intended  them  to  take  effect  at  his  deatli. 

3rd.  There  was  no  reason, — at  least,  none  apparent,— 
either  from  his  own  standpoint,  or  that  of  the  boys,  that 
he  should  have  made  these  transfers  then.  (I  am  laying 
aside,  as  to  him,  for  the  moment,  his  desire  to  exclude  the 
plaintiff  from  sharing  in  the  estate.)  On  the  contrary, 
he  needed  the  property  for  his  living,  and  his  sons  were 
well  able  to  provide  for  themselves;  one  of  them  was  then 
away  from  home  earning  his  own  living. 

4th.  The  ab':cnee  of  all  discussion  between  deceased 
and  defendant  as  to  how  he  expected  to  support  himself 
after  conveying  away  his  property  is  not  without  signifi- 
cance, if  it  be  assumed,  as  I  think  it  should,  that  the 
defendant  had  his  confidence. 

There  is  yet  another  view  which  was  urged,  viz.,  that 
the  sole  object  of  the  deceased  being  to  exclude  his  wife 
from  participation  in  his  estate  after  his  death,  the  inten- 
tion necessarily  was  to  reserve  to  him  during  his  lifetime 
the  use  and  benefit  of  his  property  as  before  the  transfers, 
and  this  was  shown  by  tlie  fact  that  he  did  not  endorse 
the  deposit  receipts,  and  continued  to  reside  on  the  home- 
stead as  before. 

One  cannot  readily  adopt  that  view  as  against  the  doc- 
uments themselves,  and  the  evidence  of  the  defendant,  that 
nothing  was  said  or  agreed  to  in  that  aspect.  The  learned 
trial  judge  refui-ed  to  do  so,  and  I  regret  we  must  do 
likewise. 

I  have  given  this  case  more  than  ordinary  care  and 
attention,  and  I  did  so  in  the  hope  that  I  could  discover 
some  principle  or  method  under  the  law  by  which  her 
grievances  might  be  redressed,  and  am  sorry  I  did  not 
succeed. 

The  appeal  will  be  dismissed. 
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Spurr  V.  The  Dominion  Atlantic  Railway  Co. 

Before  Graham,  E.  J.,   (at  Annapolis). 

Where  cattle  have  e^caped  from  their  owner  s  premises  to  the  hig-hway, 
and  there  is  no  default  or  neglig^ence  on  the  part  of  the  owner,  who 
makes  suitable  efforts  to  recover  them,  they  are  not  **  running*  at 
large''  within  the  meaning  of  a  municipal  by-law. 

Wade^  K.  C,  for  plaintiff. 
J,  J,  Ritchie  for  defendants. 

Decided:  February  28th,  1903.     Graham,  E.  J.: 

The  plaintiff  claims  damages  against  the  defendant 
railway  company  for  destroying  and  injuring  his  cattle. 
The  cattle  were  on  the  railway,  and  a  special  train  ran 
over  them.  The  plaintiff's  case  is  that  tliey  got  upon  the 
track  through  a  gate,  at  a  crossing,  which  was  out  of 
repair,  and  which  the  defendant  company  was  obliged 
to  keep  iai  repair,  and  also*  that  there  was  negligence  in 
running  into  the  cattle, — thajt  they  should  have  been 
seen  earlier,  and  the  train  stopped  more  quickly. 

I  find  that  the  gate  was  out  of  repair  and  had  been 
out  of  repair  for  some  time.  The  statute  requires  such 
a  company  to  maintain  such  a  gate.  I  do  mot  say  that 
they  are  bound  by  their  own  rules  and  regulations,  but, 
to  show  how  they  interpret  this  provision,  they  require 
tbeir  section  foremen  "to  see  that  all  gates  are  properly 
hung  and  have  sufficient  fastenings." 

(The  learned  judge  here  comments  on  the  evidence 
in  relation  to  the  condition  of  the  gaite,  and  finds  that 
the  gate  was  in  such  a  defective  cooidition  that  it  was  dif- 
ficult to  shut  it,  and,  consequently^  that  it  had  been  left 
open  for  a  day  or  two  when  the  accident  happened.  The 
learned  judge  found  that  the  defendant  company  had  not 
properly  maintained  the  gate,  and  that  but  for  their 
neglect  the  gate  would,  in  the  ordinary  course,  have  been 
27 — N.  s.  R.    40. 
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opened  when  necessary  and  shut  again.     The  judgment 
then  continues,  as  follows:) 

Then,  the  question  arises  whether,  under  the  Railway 
Act,  1888,  c.  29,  s.  194  (D),  as  amended  by  1890,  c.  28 
(D),  the  cattle  w^re,  "under  the  circumstances,  properly 
on  the  adjoining  place,"  which  in  this  case  was  a  public 
highway.  The  defendant  company  put  in  a  municipal 
by-law  to  this  effect: 

"That  no  cattle  shall  stray,  go  or  run  at  large  within 
the  limits  of  the  municipality^  under  a  penalty  of  $2  for 
each  and  everj'  animal." 

This  injury  happened  December  15th,  1900.  The 
plaintiff  has  two  barns,  one  on  either  side  of  the  highway. 
The  cattle  in  question  he  turned  out  of  the  second  bam 
into  the  pasture  adjoining,  where  they  were  to  get 
watered,  the  watering  place  being  a  few  steps  to  the  east- 
ward of  the  barn  door,  and  they  went  up  the  hill  out  of 
sight.  Then  he  let  down  the  pasture  bars,  so  that  the 
young  cattle  kept  in  the  first  barn  on  the  other  side  of 
the  road  might  be  driven  through  to  water  in  the  pasture, 
and  he  proceeded  to  let  them  out,  and  drove  them  to 
water.  Ilis  reason  for  first  letting  down  the  bars  was 
that,  in  driving  them,  he  would  not  have  to  get  ahead  of 
them  to  let  the  bars  down,  return  and  drive  them 
through.  It  looks  as  if  he  took  the  proper  course,  cer- 
tainly, as  far  as  the  young  cattle  were  concerned,  but 
meanwhile  the  other  cattle,  those  which  were  injured, 
escaped  through  the  open  bars,  and  one  of  them,  the 
leader,  apparently,  having  been  purchased  from  a  Pinck- 
ney,  near  the  Pinckney  crossing  in  question,  with  the 
whole  herd,  started  along  the  highway,  and  went  through 
that  open  gate.  As  one  of  the  witnesses,  the  plaintiff's 
son,  said,  it  would  inot  be  once  in  a  hundred  times  that 
this  cow  would  leave  the  neighborhood  of  the  barn  in  the 
winter  time  and  go  back.  As  they  were  going  along  the 
highway,  an  old  gentleman,  Mr.  Ditmars,  noticing  them, 
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tried  to  overtake  them,  and  was  not  only  unsuccessful, 
but  started  them  running.  The  plaintiff,  having  turned 
the  young  cattle  into  the  pasture  and  put  up  the  bars, 
etc.,  went  to  his  wood-pile,  and  was  then  told  by  his  son 
that  the  cattle  were  upon  the  road.  He  sent  his  grand- 
son in  pursuit,  who  failed  to  overtake  them.  In  my 
opinion,  reasonable  care  and  haste  were  used  about  this 
matter.  It  was  suggested  that  the  son  should  have  stopped 
them,  but  he  was  relying  upon  the  instinct  of  the  cattle 
not  to  leave  the  neighborhood  of  the  barn^  and  overlooked 
the  instinct  of  the  Pinckney  cow  to  get  water  where  she 
did  a  year  before. 

In  my  opinion,  these  cattle  were  not  within  the  terms 
of  the  by-law  I  have  quoted. 

In  the  notes  to  the  second  edition.  Am.  &  Eng.  Enoy. 
of  Law,  page  379,  article,  ^^Animals,"  will  be  found  these 
extracts.     (I  have  not  access  to  the  Reports:) 

"  So  w^hen  plaintiff's  horses  escaped  from  an  enclo- 
sure, against  his  wall,  and  he  immediately  went  in  search 
of  them,  it  was  held  that  such  animals  were  not  running 
at  large  in  the  legal  sense  of  the  term."  Kinder  v.  Oil- 
Jespie,  63  111.  88. 

^'Animals,  when  they  escape  from  their  owner  without 
his  fault,  are  not  geneirally  considered  as  running  at 
large."  CommGnwealth  v.  Fourteen  Stags,  10  S.  &  R. 
(Pa.)    393. 

^'The  term,  running  at  large,  as  used  in  a  statute^ 
(Laws,  New  York,  c.  459,  1862,  s..  1,  as  amended  by 
Laws,  1867,  c.  814),  implies  permission  or  assent,  or,  at 
least,  some  fault  or  negligence  on  the  part  of  the  owner 
of  the  animals,  and  w^here  animals  have  escaped  from  their 
o\\Tier's  premises,  where  due  precaution  has  been  taken 
to  secure  them,  amd  there  is  no  default  or  negligence  on 
the  owner's  part,  and  the  owners  make  suitable  efforts 
to  secure  and  recover  them,  they  are  not  running  at  lai^e 
within  the  statute."  Coles  v.  Burns,  21  Hun.  (X.  Y.) 
246. 

In  my  opinion,  the  cattle,  under  the  circumstances, 
w^ere  not   unlawfully    upon     the     highway.      A   learned 
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Ontario  judge  interprets  "properly,"   in   that  provision, 
as   "lawfully." 

Then,  having  got  upon  the  railway,  was  there  negli- 
gence upon  the  part  of  the  defendant's    special    train? 

(The  remaining  portion  of  the  judgment  is  entirely 
devoted  to  a  consideration  of  the  evidence  of  negligence 
on  the  part  of  the  engine-driver,  the  learned  judge  finding 
that  he  was  guilty  of  negligence  iai  not  seeing  the  cattle 
earlier,  and  in  not  stopping  the  train  more  quickly). 
Judgment  was  given  for  the  plaintiff  for  $135,  with 
costs. 


ElSENHAUER    V.    ErNST. 

Before  McDonald,  C.  J.  and  Ritchie  and  Meagher,  JJ. 

Section  52  of  Ch.  74,  R.  S.  C  which  enacts  that  any  seaman  may  sue 
in  the  Counry  Court  for  wages  not  exceeding-  $200,  does  not  impair 
the  seaman's  common  law  ri^rht  of  recovery,  and  does  not,  by 
implication,  take  away  the  jurisdiction  g:iven  by  the  County  Court 
Act. 

The  statutory  remedy  is  cumulative,  not  exclusive, — 

Beattie  v.  Johannseny  28  N.  B.  26,  distinguished. 

This  was  an  appeal  and  cross-appeal  from  a  judgment 
of  the  le4irned  judge  of  the  County  Court  for  District 
No.  2,  dismissing  plaintiff's  claim,  with  costs,  and  giving 
judgment  in  favor  of  the  defendant  on  his  counter-claim. 

The  appeal  was  heard  before  McDonald,  C.  J.,  and 
Eitchio  and  Meagher,  JJ. 

Wade,  K.  C,  and  Paton  in  support  of  appeal. 

McLean,  K.  C,  contra,  and  in  support  of  cross- 
appeal. 

April  11th,  1903.  The  judgment  of  the  court  was 
delivered  by  Meagher,  J.,  as  follows: 

This  is  an  ordinary  action  to  recover  seaman's  wages. 
The  amount  was  not  disputed,  but  it  is  claimed  that  the 


Digitized  by 


Google 


EISENHAUER    V.     ERNST.  421 

3um  being  under  $200,  the  county  court  had  no  jurisdic- 
tion to  entertain  it. 

The  contention  was  rested  solely  upon  Section  52  of 
Chap.  74,  of  the  Revised  Statutes  of  Canada,  which,  so 
far  as  material,  may  be  stated  thus : 

'^\ny  seaman  *  *  *  may  sue  in  a  summary 
manner  *  *  *  before  any  judge  of  a  County  Court 
*  *  *  for  any  amount  of  wages  due  to  such  seaman 
not  exceeding  $200." 

The  present  action  was  not  .founded  upon  that  section, 
which  requires  a  sworn  complaint. 

It  was  admitted  that  the  County  Court  was  not  a 
superior  court  within  the  meaning  of  Section  6  of  the 
same  chapter,  and,  therefore,  the  prohibition  in  the  latter 
did  not  extend  to  it.  The  only  contention  made  by 
defendant's  counsel,  the  only  one,  in  fact,  at  all  open  to 
him,  was  that  Section  52,  by  implication,  took  away  the 
jurisdiction  given  by  the  County  Court  Act. 

It  was  not  disputed  that,  prior  to  the  passage 
of  Chapter  74,  seaman's  wages,  where  fully  earned 
and  due,  could  be  recovered  at  common  law.  In 
this  view  the  plaintiff  was  not  in  any  sense  dependent 
upon  this  statute  for  his  right  of  action.  Of  course,  if 
the  statute  for  the  first  time  conferred  the  right  of  action 
he  would  be  limited  to  the  mode  of  procedure  which  it 
prescribed, 

Beattie  v.  Johansen,  28  N.  B.  26,  so  much  relied  on 
in  the  judgment  below,  is  unlike  this  case.  The  freight 
had  not  been  earned,  and  the  plaintiff  in  that  action  con- 
sequently had  no  common  law  remedy  for  the  recovery 
of  his  wages. 

Palmer,  J.,  at  page  27,  said: 

'^To  determine  whether  this  liability  was  created 
wholly  or  in  part  by  statute,  it  will  be  necessary  to  ascer- 
tain how  it  would  be  at  common  law.  Under  the  written 
agreement  contained   in  the   articles   the  plaintiff  would 
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have  no  claim  whatever,  for  as  the  ship  was  wrecked 
before  the  completion  of  the  voyage,  he  could  not  have 
completed  it,  and  without  that  no  wages  v^ere  due  to  him 
at  common  law." 

Allen,  C.  J.,  said: 

''I  think  that  where  a  seaman  would  have  no  remedy 
at  common  law  for  the  recovery  of  wages,  as  where  he 
had  not  completed  the  voyage  for  w^hich  he  had  con- 
tracted,— see  Cutter  v.  Powell,  2  Sm.  Leading  Cases  1; 
Hulle  V.  Heightman,  2  East  145, — and  could  only 
recover  by  virtue  of  the  remedy  given  by  the  Seaman^s 
Act,  then  he  must  adopt  the  remedy  so  given,  and 
cannot  sue  in  the  ordinary  courts  of  law." 

Tuck,  J.,  agreed.  King,  J.,  it  is  true,  did  not  limit 
his  opinion  to  the  view-  expressed  by  the  majority,  but 
placed  his  conclusion  upon  the  theory  that  a  special  tri- 
bunal having  been  created  by  the  act,  and  common  law 
remedies  restrained  in  the  Superior  Courts  in  certain 
cases,  it  was  not  to  be  supposed  that  there  was  an  unre- 
strained right  of  proceeding  in  inferior  courts. 

It  does  not  appear  to  me  to  be  sufficient  to  say,  that 
because  the  statute  provides  an  adequate  scheme  of  relief, 
therefore,  the  jurisdiction  which  existed  at  common  law- 
was  taken  away.  I  see  no  reason  why  the  jurisdiction 
may  not  exist  in  a  case  like  the  present  in  the  County 
Court,  and  consistently  with  that  view  that  the  County 
Court  judge  also  has  jurisdiction  to  entertain  a  like 
claim  in  a  summary  way  under  the  statute  in  question. 

The  Xew  Brunswick  Court,  in  the  case  cited,  did  no 
more  than  apply  the  well-known  rule:  that  where  a 
statute  creates  a  right  of  action,  and  at  the  same  time 
prescribes  the  mode  of  procedure  for  enforcing  such 
right,  the  remedy  so  prescribed  must  be  pursued. 

The  plaintiff  in  this  action  has  no  occasion  whatever 
to  call  Chap.  74  to  his  aid,  or  any  other  statute,  except- 
ing that  one  which  defines  the  jurisdiction  of  the  County 
Court. 
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Section  52  was  not  enacted  with  any  intention  of 
impairing  the  sailor's  common  law  right  of  recovery. 
There  is  no  language  appropriate  to  achieve  that  purpose. 
Its  object  was  to  give  sailors  a  cheaper  and  speedier  mode 
of  recovery  in  certain  cases,  but  subject  to  the  limitation 
of  six  months.  Mr.  Justice  Palmer  dealt  with  this  aspect 
very  fully. 

It  should  not  be  lightly  assumed  that  Parliament 
intended  to  take  away  the  common  law  rights  of  a  class 
so  favored  in  law  as  sailors.  One  would  look  for  very 
clear  language  to  destroy  the  iurisdiction  of  the  County 
Court,  and  the  more  so,  'when  the  construction  contended 
for  would  cut  down  the  period  of  limitation  from  six 
years,  under  our  Provincial  Statute,  to  six  months  under 
Chap.   74. 

There  are  no  words  of  prohibition  in  Section  52  at 
all  corresponding  to  those  to  be  found  in  Section  56. 
Moreover,  when  the  right  to  sue  existed  at  common  law 
long  before  this  statute  was  passed,  the  proper  rule  is  to 
hold  that  the  statutory  remedy  is  cumulative,  and  not  an 
exclusive  one.  It  is  otherwise,  however,  in  respect  to 
actions  given  or  created  by  statute,  because  in  actions  so 
created  the  jurisdiction  is  more  strictly  interpreted;  the 
reason  being  that  the  remedy  must  be  clo  "ely  confined  to 
the  provisions  of  tlie  statute  conferring  it. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
dismissing  the  plaintiff's  action  was  erroneous.  The 
app?'al  must,  therefore,  be  allowed,  with  costs,  and  judg- 
ment entered  in  plaintiff's  favor  for  the  amount  agreed 
upon  below,  with  the  costs  of  the  action  and  trial,  etc. 

The  defendant  Ernst,  by  a  cross-appeal,  complained 
that  costs  upon  his  counter-claim  were  not  awarded  to 
him.  There  was  no  argument  upon  the  cross-appeal,  the 
plaintiff's  counsel  having  consented  that  the  defendant 
should  have  such  costs  in  case  the  appeal  in  the  action 
succeeded.     The  cross-appeal  is,  therefore,  allowed,   and 
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judgment  will  be  entered  for  the  defendant  Ernst  upon 
his  counter-claim,  with  the  costs  therein.  He  is  also 
entitled  to  costs  upon  such  appeal  to  the  extent  of  assert- 
ing, preparing  for  argument,  etc.,  and  will  have  judg- 
ment accordingly. 

If  any  questions  should  arise  as  to  the  terms  of  the 
order  to  be  made  hereon,  they  will  be  settled  when  the 
rule  is  moved,  but  in  allowing  the  amount  of  a  counsel 
fee  therein,  regard  is  to  be  paid  to  the  fact  that  no  ail- 
ment was  had  upon  such  cross-appeal. 


Miller  Bros.  v.  Twohey. 

Before  RiTCHiE,  ToWNSHKND  and  Meagher. 

A  Inndlord,  hiving  distrained  on  propeity  found  on  premises  occupied 
by  tenant,  is  not  bound   fii*st    to  sell  all   the  ]>roperty   of  the   tenant 
before  st-lliii}^   the  property  of  a  third  person  t'ound    on  the  demised 
premises. 
Notes  of  other  cases  relating'  to  distraint. 

This  was  an  appeal  from  the  following  judgment  of 
His  Honor  Murray  Dodd,  Judge  of  the  County  Court 
for  District  Xo.  7,  delivered  on  October  6th,  1903 : 

This  is  an  action  on  a  promissory  note  made  in  favor 
of  plaintiffs  by  defendant,  the  consideration  being  a  piano 
purchased  under  a  conditional  agreement.  The  cause 
was  tried  on  admissions,  and  while  the  note  is  admitted, 
the  defendant  contends  the  plaintiffs  could  have  protected 
themselves  by  taking  possession  of  the  piano,  which  had 
been  distrained  upon  for  rent  by  defendant's  landlord, 
and  whicli  rent,  I  must  assume,  was  due.  The  agreement 
in  evidence  is  only  executed  by  defendant,  and  many  of 
its  clauses  contain  blanks.  After  the  distress,  the  plain- 
tiff's solicitor  gave  notice  to  the  bailiff  and  landlord,  for- 
bidding the  sale,  but  the  landlord  was  justified  in  detain- 
ing the  property  until  the  rejit  was  paid.  Nor  was  he 
boiind  to  sell  rll  the  other  property  before  that  of  a  third 
person,  when  ^ncli  person's  property  was  found  on  the 
demised  pro^li^  s,  Pcijg  v.  Starr,  23  O.  R.  83. 
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The  plaintiff  apparently  had  one  of  two  remedies, 
either  to  sue  on  the  note,  as  he  had  done,  or  take  posses- 
sion of  the  piano,  which  he  could  not  do  without  paying 
the  rent,  and  this  he  was  not  houtud  to  do.  The  agreement 
does  not  in  any  respect  comply  with  the  Bills  of  Sale  Act, 
and  would  be  valueless  against  ia  creditor  of  the  defendant, 
and  the  landlord  occupied  a  much  stronger  position  tha© 
the  ordinary  creditor.  There  was  nothing  said  about  a 
renewal  of  the  note  when  it  became  due,  and  the  plaintiff 
had  become  repossessed  of  the  piano  by  purchase  from 
the  party  who  bought  it  in  at  the  distress  sale.  There 
will  be  judgment  for  the  plaintiffs  for  $280,  with  interest 
on  $280  from  date  of  writ,  and  costs. 

An  appeal  from  this  judgment  was  heard  on  January 
25th,  1904,  before  Ritchie,  Townshend  and  Meagher,  JJ. 

D,  McNeil  in  support  of  appeal 
W.  F.  O'Connor  J  contra. 

January  25th,  1904,  Ritchie,  J. — The  judgment  of 
the  court  is  that  the  appeal  should  be  dismissed,  with 
costs. 

Noi'B  (a).  In  Gunning,  Admr.  of  Whyte  v.  Sutherlandy 
Henry,  J.,  (Halifax,  1896),  delivered  the  fuJlowing  judgment, — 
Phis  is  an  action   for  damages  for  an  alleged    wrongful  distress. 

I  find  that  Eleanor  Whyte,  the  intestate,  was  a^  the  time 
of  her  death  a  tenant  from  year  to  year  of  the  defendant,  of 
the  premises  in  question  at  two  hundred  and  eighty  dollars  a 
year  rent.  Two  hundred  dollars  was  overdue,  May  1st,  1895 
and  was  unpaid  when  Eleanor  Whyte  died  on  the  1 8th  of  the 
same  month. 

It  is  laid  down  in  Wood/all  on  Landlord  and  Tenant,  15th 
ed  ,  p.  305,  that  in  the  case  of  a  tenancy  from  year  to  year,  if 
the  tenant  die,  the  personal  representative  has  the  same  interest 
in  the  land  which  his  testator  or  intestate  had  ;  for  whatever 
chattel  he  had  must  vest  in  his  legal  represent^itive.  See  also 
Doe  d.  Shore  v.  Porter  (administrator)  3  T.  R.  13. 

Therefore  so  far  as  the  contention  that  the  tenancy  ended 
at  the  death  of  the  intestate   is   concerned    there    was   in   the 
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present  case  a  right  to  distrain,  See  McDonell  v.  Building  ^ 
Loan  Assn.,  10  O.  R.  580 

It  was  contended  that  a  new  tenancy  between  defendant 
and  Miss  Gunning,  a  niece  of  intestate  and  a  sister  of  plaintiff, 
was  shown.  There  was  not  evidence  to  establish  that  position. 
There  was  some  vague  evidence  of  negotiations  between  Miss 
Gunning  and  defendant,  bnt  no  proof  of  any  agreement. 

As  to  the  objection  that  the  appraisers  upon  the  face  of  the 
appraisement  do  not  appear  to  have  been  sworn  before  a  person 
competent  to  administer  an  oath  to  them,  it  is  sufficient  to  say 
it  was  proved  before  me  that  George  Wilson  who  administered 
the  oaths  was  at  the  time  in  question,  a  constable  and  deputy 
sheriff. 

There  is  a  counter-claim  for  rent  up  to  the  first  of  May, 
1895,  two  hundred  dollars  and  for  seventy  dollars  additional 
up  to  the  alleged  time  of  the  termination  of  the  tenancy.  The 
claim  for  the  last  mentioned  sum  was  waived  at  the  trial. 
There  is  a  reply  phne  administravit  which  is  admitted. 

The  action  will  be  dismissed  with  costs.  There  will  be 
judgment  quando  acciderint  upon  the  counter  claim  for  $69.74 
(being  the  balance  of  the  amount  of  rent  claimed,  $200,  less 
$130.26  nett  amount  realized  from  the  distress)  with  costs. 

Note  (6).  In  Williamson  v.  Andrews  d:  .Ifnsgrave,  Gr.aham, 
E.  J.,  (at  Sydney,  1903),  delivered  the  following  judgment,— 
This  is  an  action  by  a  tenant  against  a  landlord  and  the  bailiff 
in  trover  for  the  goods  taken  by  way  of  distress  for  two  months 
rent  due  in  respect  to  three  rooms,  and,  second,  in  trespjiss  for 
excluding  him  from  the  use  of  the  rooms  before  the  expiration 
of  the  tenancy,  the  11th  March,  1903.  It  appears  that  the 
bailiff  instead  of  impounding  the  distress  in  one  room  oi  remov- 
ing it  to  another  place  locked  the  plaintiff  out  of  all  three  rooms. 

In  respect  to  the  distress,  I  find  first  that  the  rent  vas 
justly  due.  Also  that  the  tender  was  not  sufficient,  there  not 
being  a  sufficient  amount  allowed  for  the  expenses.  The  pur- 
chase by  the  landlord  himself  at  the  auction  of  the  distress 
would  be  an  "  irregularity  or  unlawful  act  afterwards  done," 
requiring  an  action  to  be  brought  for  the  special  damage  and 
would  not  justify  an  action  of  conversion. 

2  R.  S.'  N.  S.,  1900,  C.  172,  s.  10.  I  think  everything  in 
the  house  was  distrained,  also  that  it  was  not  excessive.  This 
part  of  the  action  must  be  dismissed  with  the  costs  incident 
thereto, — 

As  to  excluding  the  plain tift  by  impounding  the  distress  in 
all  three  rooms,  I  find  that  it  wuld  have  been,  of  course, 
impounded  in  one  room  or  removed.  Under  the  authorities  on 
the  English  Statute  similar  to  E.  S.,  1900,  C.  172,  s.  2  (4)  to 
the  effect  that  "  the  goods  so  distrained  may  be  impounded  or 
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otherwise  secured  in  such  place  or  on  such  part  of  the  pre- 
mises ...  or  may  be  removed  to  another  place,"  it  appears 
that  the  action  of  the  bailiff  cannot  be  justified. 

Smith  V.  Ash/orth,  29  L.  J.  Ex.  259. 

It  was  contended  that  the  tenancy  had  ceased  by  reason  of 
a  notice  to  that  eftect  given  in .  December  by  the  tenant  and 
assented  to  by  the  landlord  Even  adopting  the  defendant's 
evidence  of  that  conversation,  I  have  come  to  the  conclusion 
that  the  plaintiff  was  complaining  about  having  to  pay  the  rent 
so  sharply  and  was  threatening  to  go  out,  but  I  think  it  was 
mere  grumbling  or  threatening  and  not  a  formal  notice  or 
intended  as  such. 

Then  he  was  excluded,  and  the  question  of  damages  must 
be  considered.  Of  course  he  paid  no  rent  for  that  month, — 
perhaps  that's  not  material.  As  a  fact  the  plaintiflfs  wife  was 
away  in  Halifax  together  with  her  children.  The  plaintiff  only 
went  there  occasionally  during  this  period.  He  was  not  there 
between  the  4th  or  5th  of  February  and  the  12th  when  the 
furniture,  utensils,  <tc.  were  all  distrained.  He  has  brought  an 
action  against  the  landlord  and  bailiff  jointly  and  I  can  only 
allow  damages  for  which  they  are  jointly  responsible.  After 
the  sale  the  bailiff  would  not  be  responsible  for  any  further 
exclusion  and  during  those  few  days  the  plaintiff  would  have 
had  no  furniture  there. 

I  assess  the  damages  at  $5,  and  allow  the  plaintiff  the  costs 
incident  to  this  part  t  f  the  action.  I  think  a  larger  portion  of 
the  costs  of  trial  was  incurred  in  respect  to  the  distress,  than 
in  re-pect  to  the  point  with  which  I  have  dealt.  The  costs 
will  be  set  off.  one  bill  against  the  other. 


Aechibald  v.  Handley. 

Before  RiTCHiE,  Townshend  and  Meagher,  JJ. 

The  report  of  partition  Commissioners,  in  general,  should  be  sustained, 
unless  some  positive  rule  of  law  has  been  violated  or  their  estimate 
has  been  shown  to  be  erroneous,  by  clear,  strong-  and  indubitable 
evidence.  To  set  aside  their  estimate,  there  must  be  something- 
more  than  the  opinions  of  witnesses  aj^ainst  the  judgment  of  the 
Commissioners  ;  there  must  be  something  like  demonstration  that 
the  Commissioners  have  fallen  into  gross  error. 

English  and  American  cases  on  partition  reviewed. 

SembU, — The  interpretation  clause  in  the  Partition  Act  confers  upon  the 
Supreme  Court,  in  addition  to  other  powers,  all  the  powers  possess- 
ed by  the  Equity  Court  in  a  bill  for  partition,  and,  therefore,  the 
practice  of  the  English  Chancery  Court  would  be  applicable  in  this 
Province. 

This  was  an   appeal  from   a   decision  of  ilcDonald, 
C.  J.,  refusing  to  set  aside  the  report  of  commissioners 
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appointed  under  the  statute  to  make  partition  of  certain 
lands.  The  appeal  was  heard  before  Kitchie,  Townshend 
and  Meagher,  JJ. 

/.  B.  Kenny  for  plaintiff. 

W.  B.  A.  Ritchie,  K.  C,  for  defendant. 

February  1st,  1904.  Meagher,  J.,  delivered  the 
judgment  of  the  court,  as  follows : 

Mr.  Justice  Ritchie,  in  pursuance  of  a  judgment  in 
partition,  to  the  effect  that  the  plaintiff  was  entitled  to 
one  moiety,  and  the  defendant  to  the  other,  of  certain 
lands  lying  east  and  west  of  St.  Peters  Canal,  appointed 
Messrs.  William  R.  Cutler  and  D.  O'C.  Madden,  both  of 
Arichat,  and  John  D.  Matheson,  of  St.  Peters,  commis- 
sioners under  the  statute,  to  make  partition  accordingly. 
Mr.  Cutler  has  beeoi  a  leading  member  of  the  Bar  in  that 
county  for  about  half  a  ceptury,  and  is  a  man  of  excep- 
tionally high  character,  and  Mr.  Madden  has  for  many 
years  been  its  prothonotary,  while  Mr.  Matheson  is  a  land 
owner  and  merchant  at  St.  Peters,  and  has  had  a  long 
residence  and  business  career  there.  They  were,  no 
doubt,  well  acquainted  with  the  locality  and  its  surround- 
ings. The  experience  and  pursuits  of  Cutler  and  Mathe- 
son woiild  probably  better  qualify  them  for  their  duties 
than  Madden's  position  would. 

After  several  days'  examination,  in  company  with  Mr. 
Mcintosh,  an  experienced  Government  surveyor  of  the 
county,  of  the  premises  and  other  surroundings,  and  with- 
out any  request  that  they  should  hear  evidence,  they  met 
in  the  forenoon  of  ilay  2nd,  when  Madden  suggested 
that  the  area  lying  to  the  west  of  the  canal  should  be 
assigned  to  the  ])laintiff,  and  that  on  the  east  to  the 
defendants,  which  was  agreed  to,  and  a  memorandum  to 
that  effect  was  prepared  and  signed  by  all.  Madden  at 
once  began  the  preparation  of  a  detailed  report  in  accord- 
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*ance  therewith,  to  be  returned  to  the  court,  but  before  its 
completion,  was  called  away.  WTien  it  was  ready  for  sig- 
nature a  few  hours  later,  he  declined  to  sign  it.  Since 
then  he  made  tw^o  affidavits,  at. the  defendants  instance, 
to  support  their  application  impeaching  the  report,  but 
made  no  reference  in  either  to  the  circumstances  under 
which  the  memorandum  w^as  prepared,  or  signed,  nor  did 
he  explain  why  he  signed  the  memorandum  and  refused 
to  sign  the  report,  beyond  this,  that  he  refused  to  sign 
the  latter  because  of  the  great  inequality  in  value  between 
the  two  areas.  We  are  left  in  the  dark  as  to  the  causes 
which  led  him  to  the  conclusion  in  the  forenoon  that  they 
were  substantially  of  equal  value,  but  to  an  opposite  one 
in  the  afternoon,  namely,  that  there  w^as  a  great  inequality 
in  their  value. 

I  do  not  think  any  weight  ought  to  be  attached  to  the 
absence  of  Madden's  signature  from  the  report ;  he  at  one 
time  thought  it  was  all  right,  aind  has  given  no  reason  for 
his  change  of  opinion.     There  is  material  for  the  infer- 
ence that  after  he  signed  the  memorandum  he  came  in 
contact  with  someone  iji  defendants'  interest,  and  hence, 
probably,   his  change  of  base.      Counsel's   answer,    'Hhat 
Madden  had  not  agreed,"  made  to  the  other  commission- 
ers later  in  the  same  day,  when  he  asked  leave  to  produce 
evidence,  and  was  told  the  report  was  signed,  serves  to 
show  the  contact,  and,  perhaps,  explains  the  outcome  as 
to  Madden.      It,    together  wuth   another  circumstance    I 
shall  not  mention,  throws  doubt  on  the  bona  fides  of  the 
application  made  to  the  court  for  leave  to  produce  evi- 
dence.     Mr.   Kyte  knew  some  days  lx*fore  the  day   the 
report  was  made  that  the  commix^sioners  were  talking  of 
taking  the  canal  as  the  dividing  line,  but  he  never  asked 
that  they  should  hear  evidence  as  to  the  values  until  after 
he  knew  that  the  report  was  made,  and  that  th?  area  on 
the  west  was  assigned  to  the  plaintiff,  nor  did  he,  before 
the  report  w^as  made,  suggest  any  other  mode  of  division. 
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I  do  not  say  that  it  is  so,  but  it  might,  perhaps,  be  sug- 
gested that  this  indicated  he  was  taking  the  chances  of 
his  client  getting  the  area  which  is  now  claimed  to  be  so 
much  more  valuable  than  the  other  side. 

A  motion  was  made  on  behalf  of  defendants  before 
the  learned  chief  justice  to  set  aside  the  report  on  the 
grounds  that  it  was  unfair  and  unequal,  because  the  land 
ass^'gned  to  the  plaintiff  very  much  exceeded  in  value  thai 
allotted  to  the  defendants,  because  the  commissioners  pro- 
cee<led  upon  a  wrong  principle  and  divided  it  by  acreage, 
irres])ective  of  value,  and  because  the  commissioneR 
refused  to  hear  evidence.  The  only  observation  necessary 
\\\x>n  the  last  ground  is  that  it  was  completely  met  and 
denied  by  the  commissioners.  Madden,  even,  ^ao  suent 
as  to  any  such  request  and  refusal  being  made. 

The  motion  was  refused,  and  the  present  appeal  is 
from  the  order  of  refusal. 

After  that  decision  the  plaintiff  applied  to  Mr.  Justice 
Townsheml  for  an  order  confirming  the  rciport,  which  he 
adjourned  into  court  to  be  heard  with  this  appeal. 

After  the  order  on  the  last  motion  was  made,  affida- 
vits were  made  by  Mr.  Kyte,  of  coimsel,  with  the  defend- 
ants, and  ilr.  Madden,  to  be  used  in  support  of  the  appeal. 
The  latter  insinuates,  rather  than  states,  that  Cutler  was 
intoxicated  when  the  report  was  prepared  and  signed. 
ifr.  Kvte  is  much  more  emphatic  on  that  subject.  K 
these  affiants  believed  the  truth  of  what  they  said,  it  is 
singular  the  facts  were  not  brought  forward  when  they 
attacked  the  rp»port  in  the  first  instance,  but  were  kept 
back  until  after  they  knew  the  decision  at  Chambers  was 
adverse.  Such  a  course  is  not  adapted  to  inspire  confi- 
dence in  such  a  belated  story.  The  charge  was  met  com- 
pletely by  opposing  affidavits  and  respondents'  counsel 
was  not  called  on  to  discuss  it.  The  defendants  will  pay 
the*  costs  upon  that  branch,  in  any  event. 
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On  the  main  case,  namely,  relative  values  and  fair- 
ness, there  is  not  a  material  fact,  nor  a  matter  of  opinion 
expressed  in  the  affidavits  attacking  the  report,  which  is 
not  contradicted  by  the  affidavits  in  answer.  The  force 
of  Air.  Kyte's  affidavits  on  these  matters  is  materially 
weakened  by  the  fact  that  he  is  in  serious  conflict  with 
so  many  others  on  more  than  one  point  outside  of  these. 
Madden's  affidavits  I  put  aside  almost  entirely  because 
of  his  unexplained  conduct.  If  his  statement  as  to 
Cutler's  condition  before  a  decision  was  reached  by  the 
commissioners  was  believed  by  himself  at  the  time,  then, 
as  a  self-respecting  man,  and  one  desirous  of  seeing  that 
justice  was  done,  and  that  their  work  should  be  executed, 
at  least,  intelligently  by  all  three,  he  should  at  once  have 
ended  their  deliberations  for  the  time  being,  and  awaited 
better  conditions,  and  also  abstained  from  signing  the 
memorandum.  Furthermore,  if  he  entertained  the  view, 
in  respect  to  the  disproportion  in  values  of  the  two  parts, 
which  is  expressed  in  his  affidavits,  and,  nevertheless, 
signed  the  memorandum,  it  would  not  be  easy  to  speak 
too  strongly  of  his  conduct. 

The  main  grounds  urged  were  that  the  nearness  of 
St.  Peiters  village,  and  the  railway  and  railway  station,  to 
the  western  area  assigned  to  the  plaintiff,  and  its  probable 
saleability  for  town  lots,  gave  it  a  character  and  si>ecial 
value  which  are  altogether  absent  from  the  eastern  area 
awarded  to  the  defendn.tnts. 

The  interpretation  clause  in  the  Partition  Act  would 
seem  to  confer  upon  this  court,  in  addition  to  the  powers 
thereby  given,  all  the  powers  possessed  by  the  Equity 
Court  in  a  bill  for  part'tion,  and,  therefore,  the  practice 
of  the  English  Chancerv  Cimrt  is  applicable  in  this 
instance.  I  do  not  think,  howe\'er,  that  it  is  necessary  to 
resort  to  such  a  conclusion. 

This  statute  has  been  in  force  for  many  years,  but  I 
am  not  aware  of  any  decision  on  the  subject  we  are  now 
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considering,  except  LeCain  v.  Hosterman  (1873-),  3  X.  S. 
D.  179,  where,  the  court  was  moved  to  set  aside  the  com- 
missioners' report  on  the  ground  that  they  had  improp- 
erly allotted  to  one  of  the  parties  a  lot  of  land  below  its 
value,  and  $2,000  less  than  the  price  the  plaintiff  notified 
them,  before  they  signed  their  report,  he  w^ould  pay  for 
it.     The  court  refused  to  annul  the  report,  and  said: 

"*  *  *  without  admitting  that  the  valuation  com- 
plained of  is  not  subject  to  the  revision  of  the  court,  I 
am,  nevertheless,  of  opinion  that  a  much  stronger  case 
than  that  made'  out  would  be  required  to  iudude  a  court 
to  set  this  valuation  aside." 

The  only  guide  one  can  resort  to  on  this  branch  are 
the  English  Chancery  decisions;  and  those  of  Massachu- 
setts and  Xew  York  upon  their  partition  statutes,  and 
the  statutes  relating  to  expropriation  assessments.  As 
the  subject  is  new  to  us,  I  may  be  excused  for  going  with 
some  minuteness  into  these.  The  ix)wer  of  the  court  to 
set  aside  a  report  in  a  proper  case  for  such  a  course  is 
undoubted. 

In  Jones  v.  Totiij  (1827),  1  Sim.  137,  the  V.  C.  said: 

"With  respect  to  comparative  values,  all  that  could  be 
stated  was  that  there  were  conflicting  opinions  by  differ- 
ent surveyor.-^,  and  considering  that  the  three  commis- 
sioners here  were  nameil  by  the  three  different  parties, 
and  were,  therefore,  judges  of  their  own  choice,  the  prin- 
ciples which  a})plied  to  arbitrators  were  applicable  to 
them,  and  for  that  reason  he  should  have  hesitated  to 
suppress  the  return,  even  if  he  had  been  satisfied  tliat  the 
commissioners  had  erred  in  their  judgment  as  to  value.'' 

In  Manners  v.  Charlesworth  (1833),  1  M.  &  K.  330, 
the  Lord  Chancellor  (Brougham),  after  discussing  the 
jurisdiction  in  partition,  said: 

**Some  thing's,  however,  a])pear  to  be  settled,  or,  at 
least,  they  are  so  assumed  in  the  books,  and  in  Lord 
Iledesdale's  descri])tion  of  the  subject.  The  court  will 
be  slow  to  interfere  after  partition  is  made;  and  upon 
mere  evidence  of  inequality.     I  can  find  no  instance  of 
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interference  where  the  regularity  of  the  proceedings  was 
not  impeached.    In  one  case,  indeed, — Turner  v,  Morgan, 
8  Ves.  145 — , where  a  house  was  to  be  divided,  and  the 
whole  chimneys,  and  fireplaces,   and  the   only  staircase, 
(and  the  conveniences  in  the  yard),  were  allotted  to  one 
of  the  tenants  in  common,  the  exception  was  overruled, 
the  court  holding,  apparently,  that  the  parties  must  thus 
be  compelled  to  buy  and  sell.     *     *     *     Lastly,  it  may 
be  observed  from  the  exigency  of  the  commission  and  the 
tenor  of  the  return,  how  much  depends  on  the  commis- 
sioners themselves,  and  how  much  the  court  looks  to  them 
in  the  capacity  of  witnesses,  as  well  as  arbitrators.     They 
are  told  to  enter  upon,  walk  over,  and  survey  the  estate 
in  question ;  and,  according    to  "  the   best    of  their  skill, 
knowledge  and  judgment,  make  a  fair  partition;  not  to 
determine  upon  enquiry  and  according  to  the  evidence, 
but  to  see  and  judge  for  themselves  by  tbeirX>wn  skill  and 
knowledge.     This  is  their  principal  function  or  mode  of 
performing  their  office;  but  to  aid  them  in  exercising  it 
they  are  endowed  with  a  supplementary  power  of  calling* 
for  the  testiniony,  including,  of  course,  the  opinions  of 
others.     They  are  authorized,  for  the  better  making  of 
such  division,  to  summon  all  such  witnesses  as  they  shall 
«ee  occasion  for.     No  court  of  an  ordinary  kind  has  any 
right  whaljeiver  to   determine  what  evidence   is   wanting 
for  their  guidance;  that  belongs  to  the  parties.     *     *     * 
They  have  thus  a  large  discretion  in  calling  for  evidence 
beyond  their  own  inspection,  and  in  dealing  wnth   that 
•evidence.     *     *     *     gut  whatever  may  be  the  best  way 
of  proceeding,  the  question  here  is,  whether  or  not  the 
commissioners  have  so  far  deviated  from  the  plain  and 
just  course  of  determination  as  to  require  that  their  whole 
award  should  be  set  aside   and   their   enquiries   be,  not 
reversed,   perhaps,  ab  initio,  but  opened,  and  continued 
as  long  as  the  parties  are  disposed  to  maintain  the  exam- 
ination, with  this  additional  circumstance,  that  now  each 
party  has  some  .notion  to  whom  the  parcels  will  be  given, 
and   consequently  all  will  be   in   conflict  upon*  the  very 
Tague  questions  of  relative  value." 

In  Lister  v.  Lister  (1830),  3  Y.  &  C.  Ex.  Eq.  540, 
it  was  held  that  the  court  Avill  not  suppress,  or  vary,  the 
28— N.  s.  R.    40. 
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certificate  uf  commissioners  of  partition  by  reason  of 
alleged  irregularity  in  the  allotments,  except  on  the 
ground  of  fraud  or  of  negligence  amounting  to  fraud* 
Alderson  B.,  said: 

"As  to  the  valuation,  I  shall  not  go  into  that  question. 
The  cases  have  decided  that  it  is  improper  for  the  court 
to  interfere  with  the  valuation  of  commissioners  unless 
there  be  any  mistake  in  it  so  gross  as  to  induce  the  court 
to  think  that  the  commissioners  have  acted  from  unjust, 
corrupt,  or  fraudulent  motives.  The  decision  in  Story  v. 
Johnson,  with  which  I  fully  agree,  proceeded  entirely 
upon  that  principle." 

In  Peers  v,  Needham  (1854),  19  Beav.  320,  Lord 
Romilly,  M.  K.,  said: 

"It,  therefore,  cannot  be  set  aside  for  mere  inequality 
of  value  of  the  allotments  if  the  court  have  honestly 
exercised  their  judgment  in  making  it." 

,        In  Freeman  on  Co-tenancy  and  Pwrtiiion,  525,  it  is 
said: 

"But  where  the  court  is  asked  to  set  aside  the  action 
of  the  commissioners  on  the  ground  that  they  erred  in 
making  their  allotment,  whereby  an  unequal  partition 
has  been  made,  it  will  not  grant  the  relief  asked,  except 
in  extreme  cases,  in  w^hieh  the  partition  is  based  on 
wrong  principles,  or  it  is  shown  by  a  very  clear  prepond- 
erance of  evidence  that  the  commissioners  have  made  a 
grossly  unequal  allotment." 

It  is  settled  beyond  question  that  there  is  no  necessity 
that  a  partition  should  be  made  so  as  to  give  each  party 
a  share  in  every  part  of  the  property.  Each  party  is 
entitled,  of  course,  to  their  share  in  value,  and  no  more 
is  required  imder  tbe  law. 

In  the  Estate  of  Jacob  8.  Thompson  (1835),  2 
Green's,  X.  J.  C.  637,  the  court  said: 

"The  single  objection  to  the  report  is  the  inequality 
of  the  division.  To  justify  this  court  to  interfere  in  a 
case  of  this  description,  and  set  aside  a  division  on  the 
ground  of  a  mistake  in  judgment  on  the  part  of  the  com- 
missioners, the  mistake  must  be  a,  serious  one  and  the 
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evidence  of  it  too  plain  to  be  mistaken.  If  the  evidence 
be  doubtful,  or  contradictory,  the  report  will  be  sustained, 
for,  if  it  were  otherwise,  a  large  majority  of  the  divis- 
ions would  be  set  aside  where  the  estate  is  of  any  magni- 
tude, and  consists  of  various  species  of  property.  Upon 
no  subject  do  men  differ  more  than  in  the  value  of  real 
estate.  The  present  case  furnishes  a  most  remarkable 
instance  of  it,  and  seems  to  show  in  what  difficulty  the 
court  would  be  involved  by  lending  an  easy  ear  to  appli- 
cations of  this  nature.     *     *     *" 

*'The   principal    difficulty    appears  to   consist  in   the 
different  opinions  entertained  by  the  witnesses  as  to  the 
value  of  a  farm  of  332  acres.     On  one  side  it  is  valued 
by  one  witness  at  $13.G3;  by  a  second,  at  $12  to  $14;  by 
a  third,  at  $14 ;  by  a  fourth  and  fifth,  at  $15 ;  by  a  sixth, 
at  $16  to  $17;  by  a  seventh,  at  $16  to  $17,  by  the  acre. 
On  the  other  side  some  witnesses  value  it  at  $20,  and  one 
at  $20  or  $21.     *     *     *     One  set  of  witnesses  agrees 
in  the  main  with  the  commissioners;   the  other  differs. 
How   shall  the   court  decide?      The  evidence   cannot  be 
reconciled.     And  what  renders  the  matter  more  embar- 
rassing is  that  each  party  has  undertaken  to  pfove  that 
the  witnesses  on  the  other  side  are  not  competent  judges. 
(There  is  one,  if  not  more  instances,  of  that  kind  present 
here.)      Under   these  circumstances,    the     court    is     not 
called  upon  to  adjudicate  between  them,  or  to  say  who  is 
most  entitled  to  credit.      The  report  of  the  commission- 
ers must  stand,  unless  it  can  be  satisfactorily  shown  to 
the  court  to  be  wrong.     The  commissioners  have  acted 
under  the  sanction  of  an  oath;  they  had  as  good  oppor- 
tunity of  judging  of  the  property  as  any  of  the  witnesses, 
and  better  than  some  of  them.     *     *     *     I  do  not  find 
it  necessary  to  scan  the  testimony  with  as  much  nicety 
as  a  judge  would  do  on  a  rule  to  show  cause  ^vhy  a  verdict 
should  not  be  set  aside.     This  cause  rests  on  a  different 
principle.     On  rules  to  show  cause,  the  court  is  to  say 
whether   the   jury  did    right   from    the   evidence  before 
them.    Here  the  commissioners  did  not  form  their  opinion 
on  this  testimony.      They   viewed   the   property.      They 
formed  their  judgment  from  their  own  view  and  know- 
ledge.    The  law  trusts  to  their  judgment  and  discretion, 
and  their  proceedings  must  stand  unless  found  clearly  to 
he  erroneous." 
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In  Hall  V.  Hoil  (1890),  152  Mass.  138,  the  court 
said: 

"They,  the  commissioners,  are  in  the  nature  of  arbi- 
trators, rather  than  of  an  inferior  court,  and  the  ques- 
tion upon  setting  aside  their  report  resembles  that  of 
setting  aside  an  award  of  arbitrators,  rather  than  that 
of  setting  aside  a  verdict  of  a  jury  on  account  of  erron- 
eous rulings  at  the  trial." 

In  the  matter  of  Pearl  Street  (1839),  19  Wend.  652, 
Mr.  Justice  Cowen,  a  man  of  very  great  judicial  emi- 
nence,  said: 

"I  do  not  deny  that  cases  may  arise  in  which  a  recon- 
sideration of  the  report  should  be  d!warded  upon  the 
mere  weight  of  evidence;  but  to  induce  such  a  course  the 
facts  should  be  of  a  vary  decisive  character,  a<nd  border 
strongly  on  the  conclusive.  *  *  *  It  must,  in 
general,  be  enough  to  sustain  their  estimates  and  assess- 
ments, that  no  positive  rule  of  law  has  been  violated. 
*  *  *  They  have  power,  and  it  is  made  their  duty 
to  view  the  premises,  if  necessary,  to  examine  experts,  to 
whom  they  administer  an  oath,  and  explore  all  the  best 
sources  of  information.  With  these  means  they  generally 
combine  a  considerable  degree  of  previous  local  know- 
ledge. Great  difiFerences  of  opinion  may,  and  frequently 
do,  exist  among  witnesses.  It  is  hardlv  ever  safe  to 
disturb  the  decision  of  such  a  question,  or  any  other 
•question  of  fact,  made  by  the  tribunal  to  whom  it  is 
primarily  committed.  *  *  *  The  very  circumstance 
that  it  is  open  to  difference  of.  opinion  should  lead  us  to 
conclude  that  the  first  decision  can  rarely  be  bettered  by 
a  reversal  founded  on  the  partial  and  refracted  light  of 
an  apix?llate  tribunal.  *  *  *  I  agree,  also,  that  if 
this  were  a  case  of  naked  opinion  of  value,  however 
honest  and  cautious,  we  should  have  but  slight  evidence 
compared  with  th<^  unanimous  and  deliberate  estimate  of 
impartial   commissioners." 

The  learned  judge,  however,  in  that  case  recommitted 
the  report  to  the  commissioners  on  one  point,  and  when 
it  came  back  again  he  saw  it  was  conceded  that  he  had 
<lone  so  because  of  a  misapprehension  in  one  particular. 
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On  the  second  motion  to  confirm,  referring  to  tbe  fact 
that  the  witnesses  differed  several  thousand  dollars  in 
their  value  of  a  small  lot  of  land,  he  said: 

"Their  opinions  were  competent  as  matter  of  per- 
suasive evidence  to  be  considered  by  the  commissioners 
in  connection  with  facts ;  but  neither  can  be  conclusive  on 
this  question  of  value ;  nor  do  I  feel  forced  to  the  conclu- 
sion that  any  essential  principle  of  estimate  has  been 
violated.  I  did  not  suppose  so  before,  but  thought  it  one 
among  the  few  cases  of  this  kind  which  had  better  go 
down  on  the  weight  of  evidence  for  reconsideration.  I 
must,  after  all,  defer  the  final  valuation  to  the  commis- 
sioners, who  are  alone  competent  to  strike  the  balance  on 
a  conflict  of  evidence,  especially  going  to  the  value." 

In  the  matter  of  John  and  Cherry  t>lreets,  19  AVend. 
659,  the  same  learned  jnd;;e,  speaking  for  the  court, 
(referring  to  affidavits  attacking  the  report),  said: 

"Others  are  more  particular,  basing  their  estimates 
an  considerations  of  what  they  esteem  the  additional 
business  advantages  to  be  derived  from  the  improvement, 
or  the  want  of  these ;  the  expense  consequent  on  the  nec- 
essary removals,  contraction,  taking  down,  restoring  or 
repairing  of  buildings,  etc.  *  *  *  With  the  oppor- 
tunity of  viewing  the.  premises,  a  local  knowledge  of  the 
business  and  character  of  the  street,  of  the  market  value 
of  lots  and  buildings,  and,  indeed,  all  the  elements  which 
go  to  make  up  an  oninion ;  or,  at  least,  the  most  advan- 
tageous means  of  acquiring  the  requisite  knowledge  in 
all  particulars  from  the  best  sources,  and  then  the  full 
means. of  applying  their  knowledge  on  consultation,  the 
commisisoners  have  come  to  conclusions  differing  from 
those  of  the  deponents,  whose  affidavits  were  before  them 
and  are  now  before  me.  *  *  *  In  regard  to  a  few 
of  the  objections,  I  admit  that  the  affidavits  go  into  par- 
ticulars derived  from  skilful  men  and  other  satisfactory 
sources,  which,  under  my  limited  means  of  judgment, 
lead  me  somewhat  to  doubt  the  accuracy  of  the  commis- 
sioners in  the  values  which  they  arrived  at;  but  I  want 
more  to  enable  me  to  disturb  that  report.  I  repeat,  that 
the  estimate  and  assessment  of  values  belong  peculiarly 
to  them,  and  I  cannot  set  aside  their  report  on  the  ground 
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of  error  without  a  case  is  made  against  them,  clear, 
strong  and  indubitable.  *  *  *  The  most  candid  and 
skilful  entertain  opinions  on  these  subjects  widely  differ- 
ent, and  I  cannot  in  this  case  place  the  result  thus  stated 
by  witnesses,  or  such  as  I  might  myself  draw  from  par- 
ticulars thus  stated,  in  successful  opposition  to  what  I 
must  think  the  more  enlightened  views  of  the  commis- 
sioners.    *     *     *" 

In  17  Wend.  663,  In  the  matter  of  Funnan  Street,  it 
was  said: 

'*In  the  case  under  consideration  many  of  the  wit- 
nesses differ  one-half  in  relation  to  the  true  value  of  the 
land  which  has  been  taken  for  the  street,  and  the  court 
has  no  means  of  arriving  at  a  true  estimate.  We  can 
only  interfere  with  the  report  where,  upon  the  proof, 
there  is  plain  and  decided  preponderance  of  evidence 
against  the  judgnie.nt  of  the  commissioners.  *  *  * 
The  right  rule  is  seldom  mistaken.  It  is  the  present  and 
future  value  in  cash  of  land  rents,  materials  and  labor. 
But  the  premises  from  w^hich  that  value  is  to  be  drawn 
are  so  often  complicated,  and,  above  all,  the  views  of  wit- 
nesses so  imperfect,  their  language  so  obscure,  and  the 
subject  itself  lying  so  much  in  the  region  of  conjecture, 
that  an  oral  examination  and  cross-examination,  and  all 
other,  the  best  means  of  judging  are  necessary.  *  *  * 
These  reports  of  commissioners  in  respect  to  values  are 
in  the  nature  of  the  verdict  of  a  jury  upon  a  question  of 
fact,  which  is  never  set  aside  as  against  evidence  unless  it 
affirmatively  and  clearly  appears  to  have  been  unwar- 
ranted by  the  proofs.  There  is  more  difficulty  in  showing 
this  against  the  commissioners'  report,  because  from  the 
•nature  of  the  proceedings  they  must  make  a  more  free  use 
of  their  private  knowledge  than  jurors  are  warranted  in 
doing." 

In  the  matter  of  William  and  Anthony  Streets,  19 
Wend.  678,  Bronson,  J.,  at  page  692,  speaking  for  the 
court,  said: 

"Courts  seldom  set  aside  the  verdict  of  a  jury  on  the 
sole  ground  that  they  may  think  it  against  the  weight  of 
evidence.  And  yet  there  is  much  less  difficulty  in  such  a 
review  than  there  is   in  the    case    under    consideration. 
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Jurors  do  not  act  upon  particular  facts  within  their  own 
knowledge,  but  upon  written  documents  and  the  testi- 
mony of  witnesses  submitted  to  their  consideration.  The 
evidence  upon  which  they  form  conclusions  may  be  put 
upon  paper  and  submitted  to  the  court  for  consideration. 
But  it  is  not  so,  or,  at  most,  only  to  a  very  limited  extent, 
in  relation  to  the  proceedings  of  commissioners.  They 
are  selected,  not  only  with  reference  to  their  integrity 
and  general  capacity  for  business,  but  on  account  of  the 
knowledge  which  they  are  supposed  to  possess  concerning 
the  particular  duty  which  they  are  appointed  to  discharge. 
Such  information  as  they  have  in  relation  to  the  value 
of  the  property  taken,  and  the  probable  effect  of  the 
improvement  upon  other  property  in  the  same  neighbor- 
hood, in  whatever  way  the  informatioli  may  have  been 
obtained,  they  are  at  liberty  to  use.  The.  very  first  thing 
which  is  required  of  them  by  law  is  to  view  the  premises. 
They  are  thus  to  acquire  information,  and  that,  too,  of 
the  most  important  character,  which  there  are  no  means 
of  bringing  before  this  court.  And,  beyond  this,  I  enter- 
tain no  doubt  that  the  commissioners  may  take  the 
opinions  of  others  in  whose  judgment  and  integrity  they 
have  confidence  without  swearing  them  as  witnesses.  They 
may  convene  with  all  classes  of  men  concerning  the 
business  in  hand  and  collect  information  in  all  the  ways 
which  a  prudent  man  usually  takes  to  satisfy  his  own 
mind  concerning  matters  of  the  like  kind  where  his  own 
interests  are  involved  in  the  inquiry.  The  commission- 
ers must  exercise  their  own  judgment  at  the  last,  but  they 
may  first  seek  light  from  other  minds,  the  better  to  enable 
them  to  arrive  at  just  conclusions.  When  the  original 
jurisdiction  is  exercised  in  this  manner  it  is  impossible 
that  there  should  be  anything  like  a  regular  judicial 
review. 

We  cannot  regard  the  commissioners  as  witnesses 
merely,  and  then  suffer  their  judgment  to  be  balanced  by 
the  opinions  expressed  in  three  opposing  affidavits,  and 
to  be  outweighed  when  a  fourth  is  added.  For  aught 
that  we  can  know,  the  judgment  expressed  by  the  com- 
missioners upon  questions  of  value  may  combine  the 
opinions  of  a  hundred  men  who  are  in  all  respects  as 
well  qualified  to  form  just  conclusions  as  those  who  make 
opposing  affidavits.     *     *     *     There  must  be  something 
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more  than  the  opinions  of  witnesses  against  the  judgment 
of  the  commissioners.  We  must  have  facts.  There  must 
be  something  like  demonstration  that  the  commissioners 
have  fallen  into  error." 

In  discussing  the  force  to  be.  ascribed  to  the  affidavits^ 
he  said: 

"*  *  *  They  have  been  taken  ex  parte,  and  con- 
tain little  more  than  the  opinion  of  witnesses  concerning 
the  value  of  the  property  taken  and  the  probable  influence 
of  the  improvement  upon  property  which  has  been  assessed 
for  benefits.  Such  evidence,  from  whatever  side  it  comes^ 
is  of  an  unsatisfactory  character  and  cannot  weigh  much 
either  for  or  against  the  report  of  the  commissioners.'' 

In  Livimjston  v.  Clarkson  (1846),  4  Ed.  Ch.  N.  Y. 
697,  the  V.  C  recognized  and  applied  the  principle  of 
the  cases  referred  to  in  19  Wend. 

The  area  allotted  to  the  defendants  contains  all  the 
cultivated  portion  and  all  the  buildings.  It  was  at  one 
time  the  Ilandley  homestead;  and  the  place  where  a 
business,  more  or  less  extensive,  was  carried  on  for  years 
by  some  of  those  through  whom  the  defendants  claim. 
They  must  have  deemed  it  superior,  as  a  place  of  resi- 
dence and  of  business,  to  the  part  across  the  canal  now 
assigned  to  the  plaintiff. 

The  defendants'  area  has  a  full  double  frontage  on 
the  water :  on  one  side  on  the  harbor  and  bay  of  St.  Peters^ 
and  oin  the  other  the  Bras  D'or  lake,  while  the  frontage 
of  the  plaintiff's, — assuming  it  has  a  frontage  on  the 
harbor  at  all, — is  very  limited,  and  is  intersected,  across 
its  entire  length,  pretty  near  to  the  shore,  by  the  railway, 
thus  reducing  convenience  of  access  to  the  water.  The 
plaintiff's  counsel  asserted  on  the  argument  that  it  had 
no  frontage  on  the  harbor  at  all,  and  defendants'  counsel 
did  not  appear  to  know  forcertain  whether  it  had  or  not 
The  plan,  however,  appears  to  show  a  short  frontage 
between  the  southern  end  of  the  road  lying  to  the  west  of 
that  lot  and  the  adjacent  land  belonging  to  the  canal. 
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This  may  or  not  be  so.  The  plaintiff's  area  is  covered 
with  bushes  and  small  trees  to  a  very  considerable  extent. 
It  also  has  a  bog,  swamp  and  lake,  or  pond,  area  of  about 
thirteen-  acres.  The  defendants'  portion  contains  111 
acres  in  all,  while  out  of  the  ninety-five  allotted  to  the 
plaintiff,  about  seven  acres  must  be  deducted  for  the 
spaces  taken  up  by  the  railway,  roads,  etc.,  (see  the  map). 
The  balance  of  eighty-eight  thus  left  is  subject  to  a 
further  deduction  in  value,  at  leist,  for  the  bog  swamp 
and  water-covered  area  already  spoken  of.  The  main 
road  to  Sydney,  which  passes  through  the  plaintiff's  part, 
also  goes  through  the  defendants',  and  the  railway,  if 
continued  upon  its  T)rojected  line,  will  also  pass  through 
the  defendants'  area. 

It  is  said  that  the  thirtcen-acre  area  referred  to  can 
be  drained,  at  an  expense  of  two  hundred  dollars  or  so. 
But  assuming  that  to  be  so,  it  can  never  be  regarded  as 
land  suited  for  building  purposes,  and,  therefore  a 
reduction  in  value,  in  that  aspect,  quite  material  must  be- 
taken  from  the  plaintiff's   portion. 

In  one  of  the  affidavits  on  behalf  of  the  defendant^. 
(Joseph  Matheson's),  it  is  said,  that  the  pond  or  pool 
does  not  exceed  half  an  acre  in  extent.  But  Mr.  Mcintosh 
found  from  actual  survey  that  this  swamp  or  bog  was 
thirteen  acres  in  extent.  The  latter,  of  course,  must  be 
taken  to  be  correct,  while  the  serious  misstatement  in  the 
other,  apart  from  its  misleading  character  in  mentioning 
nothing  but  a  small  pool,  or  pond,  seriously  impairs  its 
value  in  respect  to  other  matters  of  opinion  expressed 
in  it. 

Some  of  the  affidavits  say,  (Corbett's  and  Kyte's), 
that  the  only  fair  method  is  to  divide  the  lots  at  right 
angles  to  the  canal,  and  give  each  one-half  of  each  lot. 
They  are,  I  think,  the  only  ones  who  recommend  such  a 
mode.  Corbett  is  shown  to  be  a  comparative  stranger  at 
St.  Peters,  and,  therefore,  must  know  rery  little  about 
property,  or  its  value,  or  the  demand  at  that  place. 
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The  surveyor,  wlio  is  familiar  with  the  locality,  says 
that  the  division  made  is  open  to  as  little  objection  as 
any  he  could  think  of. 

It  is  obvious  that  the  division  suggested  by  Kyte  and 
Corbett,  assuming  them  to  be  in  terms  alike,  is  open  to 
many  objections.  For  example,  the  party  getting  the 
lialf  next  to  the  Bras  U'or  lake  would  get  all  the  bog, 
swamp  and  lake,  and  little  or  none  of  the  area  nearest  to 
the  village,  and  would  not  have  any  frontage  on  the  watera 
of  the  bay  or  harbor,  while  the  other  would  get  all,  or 
practically  all,  the  area  nearest  the  town  and  railway 
station,  and  for  which,  it  is  claimed,  there  is  a  demand, 
with  the  benefit  of  the  water  frontage  on  the  harbor.  On 
the  other  hand,  a  division  running  parallel  with  the  canal 
would  be  open  to  the  same  objections  as  to  lake,  bog  and 
swamp  and  the  part  best  adapted  for  towin  lots,  and  would 
leave  the  party  receiving  the  western  part  of  the  lot 
without  any  frontage  on  the  waters  of  the  harbor  or  bay. 
It  is  a  fair  inference  that  the  frontage  on  the  latter 
waters  is  more  valuable  than  that  on  the  lake. 

What  direction  the  town  will,  in  the  near  future,  take 
must  of  necessity  be  but  little  better  than  a  matter  of 
conjecture.  Even  Corbett  speaks  of  it  as  "the  town's 
probable  location."  Much  stress  is  laid  upon  the  presence 
there  of  the  railway  station.  No  doubt  the  nearness  to 
the  station  would  be  a  matter  of  some  moment  to  parties 
conducting  a  large  business,  and  having  large  quantities 
-of  heavy  merchandise  to  handle.  But  in  a  place  like  St 
Peters  there  w^ould  be  very  few,  if  any,  of  that  class.  The 
presence  of  the  railway  station  and  its  sidioigs,  and 
its  branches  to  the  canal,  would,  to  the  minds  of  most 
people,  be  an  objection,  rather  than  an  inducement,  to 
the  erection  of  dwelling  houses  in  the  immediate  vicinity. 

One  cannot  read  the  afiidavits  pro  and  con  without 
being  convinced  that  it  is  a  case  where  parties  equally 
intelligent,  and  equally  familiar  with  the  neighborhood, 
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might  honestly  entertain  directly  contrary  opinions,  and 
where  that  is  so,  reliance  should  be  placed  on  the  judgment 
of  the  commissioners.  The  main  dispute  here  rests 
wholly  upon  the  opinions  of  witnesses,  and  with  the  strik- 
ing conflicts  presented  in  this  case,  the  weight  of  which 
appears  to  be  in  conformity  with  the  division  made,  it  is 
impossible  for  us  to  say  that  the  conmiissioners  were 
wrong.  We  must,  however,  go  beyond  that,  and  say  that 
the  learned  chief  justice  was  also  wrong  in  refusing  to 
disturb  the  report.  Any  finding  we  may  make  upon  this 
opinion  evidence  is  much  more  liable  to  be  erroneous  than 
that  made  by  the  commissioners,  whose  opportunities  of 
seeing  things  as  they  really  exist  were  far  better  than 
ours,  and  who  called  to  their  aid,  we  must  assume,  by 
enquiries  and  otherwise,  all  the  assistance  they  could  get 
from  the  parties,  as  well  as  from  outsiders. 

I  shall  not  venture  to  point  out  in  detail  the  various 
points  of  conflict  between  the  two  sets  of  ajBidavits,  but 
will  content  myself  with  a  few  general  observations. 

iVmongst  those  who  assert  that  the  valuation  and  divis- 
ion are  fair  and  equitable  are  merchants,  members  of  the 
Bar,  a  magistrate,  the  councillor  for  the  district,  a  master 
mariner,  who  has  been  an  assessor  for  the  district,  and 
others  who  own  lands  there.  I  speak  of  these  apart  from 
the  commissioners  themselves  and  the  surveyor  who 
assisted  them  in  their  work.  One  of  the  commissioiiers 
was  for  many  years  a  trusted  employee  of  the  Ilandleys, 
and  who,  presumably,  was  a  friend  of  the  family,  and 
was  for  that  reason,  amongst  others,  selected. 

Several  of  the  afiidavits  on  behalf  of  the  defendants 
speak  of  the  remoteness  of  the  eastern  lot  from  the  village 
of  St.  Peters.  They  do  »not  give  distances,  but,  judging 
from  the  plan,  the  cultivated  part  of  that  area,  and  where 
the  Handley  dwellings  are,  is,  at  most,  a  very  few  chains 
further  away  therefrom  than  a  considerable  part  of  the 
area  of  the  other  lot,  upon  which  so  much  value  has  been 
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placed.  Van  Buskirk  puts  the  value  of  the  whole  area 
at  $12,000,  and  the  relative  two  portions  at  $10,000  for 
the  plaintiif's  and  $2,000  for  the  defendants'  area.  The 
whole  property  has  only  been  assessed  in  recent  years  for 
$2,400 ;  and  near  the  end  of  1901  an  offer  was  made  by 
defendants'  solicitor  to  sell  their  half  of  the  entire 
property  for  $3,000,  but  the  plaintiff  declined  to  give  more 
therefor  than  $1,200.  Van  Buskirk  also  affirmed  that  no 
disinterested  person  could  say  that  there  was  any  com- 
parison between  the  values;  yet  a  great  many  persons, 
whom  we  mu-^t  assume  were  wholly  disinterested,  have 
ventured  to  say. so,  giving  reasons,  too,  more  or  less  sat- 
isfactory. 

Those  of  the  affidavits  for  the  defence  which  referred 
to  the  swamp,  bo^  and  pond,  gave  grossly  inaccurate 
statements  of  its  area.  The  highest  put  it  at  three  acres, 
when  tliere  happened  to  be  thirteen,  and  the  lowest  at 
about  half  an  acre.  The  affidavits  used  for  the  plaintiff 
were,  in  this  respect,  moderate  in  their  statements,  and 
all  of  them  but  one, — and  that  one  not  materially  in 
excess, — were  below  the  actual  quantity,  although  tha- 
survey  was  not  made  until  after  the  affidavits  were  sworn. 
This  fact  affords  a  fair  basis  for  measuring  the  relative 
value,  of  the  respective  opinions  expressed  in  them. 

Again,  it  is  surely  an  exaggeration  to  say  there  has 
been,  or  is,  a  continual  demand  for  town  lots.  I  say  so 
because  of  the  lack  of  specified  instances,  except  in  two 
or  three  cases,  and  one,  at  least,  of  these  was  quite  a 
number  of  years  ago;  and  because  of  the  fact  that  there 
are  strong  denials  by  those  equally  qualified  to  speak  of 
the  existence  of  any  such  demand.  Judging  from  the 
frame  of  some  of  the  affidavits,  if  more  specific  instances, 
could  have  been  given  they  would  have  been. 

A  determined  effort  has  been  made  to  depreciate  the 
value  of  the  improvements  and  buildings  on  the  eastern 
lot,  which  have  been  described  as  worthless,  or  not  per- 
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<»ptibly  enhancing  its  value,  yet  so  recently  as  July, 
1898,  the  defendants'  solicitors  demanded  from  the  plain- 
tiff one-half  of  $3,771.74  as  the  plaintiff's  share  of  the 
cost  of  fish  stores,  salt  sheds,  wharf,  retaining  wall,  and 
other  buildings  and  repairs  borne  by  the  Handleys  in 
•connection  with  the  property. 

The  story  of  the  "inaccessible  mountain"  has  been 
entirely  disposed  of,  and  equally  so  the  story  that  but  a 
very  small  part  of  the  eastern  lot  was  suited  for  agricul- 
tural purposes.  In  addition,  it  has  been  affirmatively 
shown  that,  to  a  considerable  extent,  it  is  well  timbered, 
and  if  it  is  true  that  St.  Peters  town  is  going  to  increase 
so  rapidly,  the  timber  thereon  will  be  in  good  demand 
and  wdll  add  greatly  to  the  value  of  the  defendants'  part. 

The  alleged  proof  of  irregularity, — the  refusal  to  hear 
^evidence, — I  have  already  discussed.  It  has  been 
answered  on  the  facts  in  detail;  and  equally  so  the  com- 
plaiD.t  that  acreage  alone,  and  not  values,  was  the  basis 
on  which  the  commissioners  proceeded. 

It  has  been  shown,  and  not  denied,  that  the  plaintiff's 
area  is  very  much  cut  up  by  the  railway  and  its  sidings, 
which  have  cut  off  a  large  portion  of  the  plaintiff's  portion 
from  the  waters  of  the  harbor. 

The  appeal  should  be  dismissed,  with  costs,  and  the 
order  for  confirmation  granted,  with  costs. 

A  claim  was  made  to  have  M^itnesses  cross-examined. 
I  did  not  think  it  was  at  all  seriously  pressed;  whether 
or  not,  it  must  be  refused.  There  are  no  sufficient 
grounds  for  it;  it  should  have  been  made  in  Chambers, 
and  thus  avoided  the  delay  which  must  follow  if  it  were 
now  granted.     It  might  also  have  prevented  this  appeal. 
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CossiTT  V.  Cusack. 

Before  Graham,  E.  J.,  (at  Sydney,  C.  B.) 

H.  by  petition  applied  to  the  town  council  of  Sydney  for  a  deed  of  a 
lot  of  land,  allegin;^  possession  for  upwards  of  thirty  yeais  and 
p:iying  the  statutory  fee.  He  obtained  a  deed  of  the  land,  under 
the  seal  of  the  town,  and  having-  the  sig^natures  of  the  Mayor  and 
Town  Clerk.  The  town  could  only  jj^rant  and  make  such  a  deed  by 
virtue  of  a  special  statute,  which  contemplated  a  possession  of 
twenty  years  by  the  g-rantee.  When  H.  presented  his  deed  to  the 
town  he  had  neither  actual  nor  constructive  possession,  although 
the  petition  contained  a  representation  that  he  had  38  years  of 
possession. 

Held^  that  on  the  face  of  this  petition  H.  did  not  give  the  town  council 
jurisdiction  to  give  this  deed. 

The  presumption  relating  to  an  instrument  which  has  the  corporate  seal 
attached,  and  the  signatures  of  the  proper  officers,  that  there  was 
authority  to  affix  the  seal  may  be  rebutted.  In  order  to  rebut  this 
presumption  the  defendant  called  the  town  clerk,  who  could  not 
produce  any  resolution  authorizing  the  deed,  and  a  majority  of  the 
members  of  the  committee  of  the  council,  whose  duty  it  would  be  to 
report  upon  such  a  transaction,  and  who  testified  that  the  granting 
of  the  deed  never  came  before  them  ; 

Heldy  that  the  presumption  of  authority  to  affix  the  seal  had  been  dis- 
proved. 

There  were  no  recitals  in  the  deed, — 

/^f^/,  that  the  plaintiff,  in  searching  the  title  before  purchasing  was 
bound  to  inquire  whether  the  conditions  precedent  to  the  exercise  of 
the  power  by  the  council  to  g-rant  to  H.  had  been  performed. 

The  expression,  *'  when,"  in  such  a  statute,  construed. 

Hafts,  City  of  Halifax,  35  N.  S.  R.  i,  followed. 

Oaseley  for  plaintiff.    . 

Fallerfon  for  defendant. 

The  facts  sufficiently  appear  in  the  judgment. 

Decided  :  December  17th,  1903.     Graham,  E.  J. : 

This  is  an  action  of  trespass  to  a  lot  of  land  forming 
part  of  the  Sydney  Common.  It  is  a  lot  of  seventeen 
acres,  and  is  not  comprised  in  any  of  the  instruments  I 
am  about  to  mention,  but  is  adjacent  to  a  lot  of  fifty-six 
acres  which  the  trustees  of  the  Sydney  Common,  on  the 
31st  of  Ocotober,  1872,  under  Acts  of  1847,  c.  42, 
amended,  1852,  c.  57,  leased  for  a  term  of  99  years  to  one 
Charles  E.  Hill.  He  had  been  in  possession  of  a  larger 
area,  comprising  both  lots,  from  the  year  1864,  but  when, 
under  the  Act,  he  came  to  take  out  a  lease^  only  took 
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fifty-six  acres.     But  the  smaller  lot  was  fenced  in,  and 
both  formed  one  tract. 

In  June,  1882,  Hill  removed  to  the  United  States,. 
and  did  not  return  until  1901.  He,  aPDarently,  gave  a 
short  underlease  to  tenants,  who,  however,  surrendered  to 
him,  and  he,  oin  the  12th  of  December,  1882,  assigned  the 
term,  (in  the  56  acres),  to  Bagnell.  Bagnell  was  in  pos- 
session of  both  lots,  and  he,  on  the  26th  of  June,  1897, 
assigned  the  term,  (in  the  56  acr^s),  to  the  defendant,  who 
went  into  possession  of  both  lots. 

On  the  23rd  of  January,  1902,  the  To^vai  of  Sydney 
conveyed  the  fee  simple  in  the  56  acres  to  the  defendant, 
which  it  had  power  to  do  under  the  Act  of  1900,  c.  68,  he 
having  the  term. 

Then  Hill,  having  returned  from  ihe  States,  by  peti- 
tion, applied  to  the  town  for  a  deed  of  the  seventeen  acres 
lot,  alleging  a  possession  for  upwards  of  thirty  years,  and 
he  paid  the  fee  of  $2  per  acre  mentioned  in  the  Act  I 
have  just  cited, — $34  in  all.  And  eventually  he  obtained 
a  deed  of  tbis  lot,  under  the  seal  of  the  town  and  having 
the  signatures  of  the  mayor  and  town  clerk.  I  will  refer 
to  this  directly,  for  the  deed  is  disputed.  Then,  without 
having  any  possession,  he  gave  to  the  plaintiff,  the  consid- 
eration mentioned  being  $3,400,  a  quit-claim  deed  of  the 
seventeen  acr^,  dated  the  18th  of  January,  1902.  The 
plaintiff  attempted  to  enter,  and  made  a  survey,  but  was 
warned  off  by  the  defendant,  and  on  the  defendant  tearing 
down  a  fence  which  he  commenced  to  erect,  he  brought 
this  action.  Perhaps  I  ought  to  have  mentioned  that,  on 
the  13th  of  March,  1903,  by  deed,  consideration,  $1, 
Bagnell  also  professed  to  convey  this  seventeen-acre  lot  to 
the  plaintiff,  and  is  to  receive  $500  if  the  plaintiff  succeeds 
in  establishing  his  title. 

1.  I  am  of  opinion  that  the  plaintiff's  form  of  action 
should  have  been  ejectment,  and  that  he  cannot,  in  any^ 
event,  maintain  trespass. 
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2.  I  am  also  of  opinion  that  the  plaintiff  only  pur- 
chased from  Hill  a  pretended  title,  that  is,  Hill  attempted 
to  convey  to  the  plaintiff  when  he  was  out  of  possession, 
and  there  was  a  person,  namely,  the  defendant,  in  pos- 
session holding  adversely  to  him. 

3.  The  plaintiff  contends  that  the  possession  by 
f?ncroachment  on  the  seventeen-acre  lot  by  the  tenant  of 
the   fifty-six-acre  lot,  under  the  doctrine   about  tenants' 

encroachments  enuring  to  the  benefit  of  the  landlord,  and 
passing  to  him  on  the  termination  of  the  lease,  passed  to 
the  trustees  of  the  Common,  and  thence  to  Hill,  or,  at 
least,  that  Cusack  cannot  rely  upon  those  periods  of  pos- 
session, the  acts  being  those  of  tenants,  for  the  purpose 
of  claiming  a  title  under  the  Statute  of  Limitations.    The 
lease  in  this  case  never  expired  in  that  sense,  however,  so 
that  th-p  to^^^l  got  the  benefit  of  the  tenants'  encroachments. 
There  was  no  revesting,  but  a  merger,  when  Cusack,  who 
had  possession  of  the  seventeen  acres  for  three  years,  at 
least,  and  the  term  of  the  fifty-six  acres,  grot  from  the  town 
the  fee  simple,  of  the  fifty-six  acres,  and  there  is  much  to 
be  said  in  favor  of  the  view  that  the  benefit  of  previous 
encroachments  passed  to  Cusack.     Assuming  that  those 
periods  can  be  connected  by  the  transfers  of  the  term  of 
the  fifty-six-acre  lot  and  the  taking  of  possession  of  this 
seventeen-acre  lot,  as  I  think  they  could,  under  such  cases 
as  Simmons  v,  Shipman,  15  O.  R.  301,  then,  until  the  lease 
was  terminated,  the  landlord,  even  if  the  encroachments 
were  for  his  benefit,  could  not  recover  against  Cusack  the 
seventeen-acre  lot,    and   if  the  landlord   could  not,  Hill 
could  not  do  so.     Tabor  v.  Godfrey,  64  L.  J.  Q.  B.  245. 
Certainly  Hill  never  became  entitled  to  the  benefit  of  these 
encroachments  by  any  act  of  the  town,  evuu  ir  iney  were 
for  the  benefit  of  the  landlord.     It  would  have  been  an 
answer  to  his  petition,  instead  of  a  ground  for  granting  it, 
I  have  assumed  that  the  trustees   of  the  Common  and  the 
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town  are  successors  in  title,  the  legislature  having  taken 
the  Common  from  the  former,  and  vested  it  in  the  latter. 

4.  Coming  to  the  deed  from  the  Town  of  Sydney  to 
Hill,  under  which  the  plaintiff  claims  title,  I  am  of 
opinion  that  it  is  void.  It  was  purely  a  statutory  deed, 
and  it  is  clear  that  the  town  could  only  grant  aind  make 
such  a  deed  by  virtue  of  the  statute.  I  think  that  any  deed 
under  that  statute  is  much  in  the  same  position  as  licenses 
and  leases  under  the  Mines  Act.  There  are  decisions 
under  that  Act.  Attorney-Oeneral  v.  McDonald,  2  N.  S. 
D.  125. 

Before  going  to  anything  technical,  I  wish  to  point 
out  that  Hill  was  not  entitled  on  the  merits  to  such  a  deed. 
It  was  a  pure  speculation!  to  obtain,  for  the  nominal  fee 
per  acre,  under  the  statute,  which  contemplated  twenty 
years'  possession,  I  think,  next  before  the  passing  of  the 
same,  this  land  on  the  strength  of  eighteen  years'  pos- 
session, which  had  been  either  abandoned  by  him  nineteen 
years  before,  when  he  moved  to  the  States,  or  which  had 
passed  on  as  a  link  in  a  chain  of  possession  to  another 
person.  Actually  or  constructively,  when  he  presented  his 
petition,  he  had  no  possession.  And  this  petition  con- 
tained a  representation  that  he  had  thirty-eight  years'  pos- 
session. As  there  are  certain  informalities  which  have  to 
be  made  the  subject  of  a  direct  attack,  and  cannot  be  taken 
otherwise,  I  pass  from  this  point,  but  I  think  that,  on 
the  face  of  his  petition,  he  did  not  give  the  Town  Council 
jurisdiction  to  give  this  deed. 

I  find,  as  a  fact,  that  there  was  no  authority  ever  given 
by  the  town  or  Town  Council  to  anyone  to  affix  the  seal 
of  the  Corporation  to  the  deed,  and  that  the  mayor  and 
town  clerk  had  no  authority  to  sign  it.  I  also  find  that 
neither  the  Town  Council  nor  the  committee  of  the 
Council,  known  as  the  Commons  Committee,  which  would, 
in  the  ordinary  course,  have  to  deal  with  the  reference,  if 
29 — N.  s.  R.    40. 
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there  was  one,  and  report  to  the  Council,  ever  decided 
to  grant  Hill's  application. 

Of  course,  there  is  a  strong  presumption  in  favor  of  an 
instrument  which  has  the  corporate  seal  attached,  and  the 
signatures  of  the  proper  officers, — that  there  was  authority 
to  affix  it.  But  it  makes  only  a  prima  facie  case  and 
throws  the  burden  on  the  other  side  of  showing  that  there 
was  no  authority.  And  the  def endaait  took  up  that  burdeoL 
In  this  case  it  could  only  be  affixed  by  a  resolution  of  the 
Council.    R.  S.  1900,  c.  71,  s.  23. 

The  date  of  the  petition  is  September  9,  1901,  and 
that  of  the  deed,  31st  of  October,  1901.  The  minute  book 
of  the  TowTi  Council  for  1901  was  put  in  evidence.  The 
town  clerk,  who  kept  that  book  ajid  would  know  all  about 
such  a  transaction,  says : 

^^I  cannot  find  in  this  book  any  resolution  authorizing 
a  deed  of  any  portion  of  the  Sydney  Common  to  be  made 
to  Charles  E.  Hill." 

He  also  said: 

^^I  do  not  know  anything  else  about  the  making  of  this 
deed,  except  that  the  recorder  brought  it  to  me  to  sign." 

If  there  was  any  doubt  about  it,  the  book  being  in 
evidence,  counsel  would,  of  course,  have  pointed  out 
anything  authorizing  the  deed. 

Then,  the  defendant  went  further.  He  showed  that 
there  was  a  committee  of  the  Couaicil  called  the  "Commons 
Committee."  It  was  composed  of  the  recorder,  ^Ir.  J. 
H.  Ilearn,  who,  for  the  present,  I  suppose  is  eligible  to 
be  upon  a  committee  of  the  Council,  Under  some  statute, 
and  was  the  chairnl^'ii,  and  the  following  councillors, 
McLeod,  Hanrahan, '  Keefe,  and  MdDonald.  The  clerk 
says  about  the  application  for  this  Common  land : 

'^The  applications  as  they  come  in  are  handed  to  the 
chairman  of  the  committee.  I  handed  this  one  to  him, 
and  the  chairman  of  the  committee  brought  it  back  to  me, 
and  a  deed  .was  brought  to  me  to  sign." 
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The  defendant  called  as  witnesses  all  of  the  members 
of  the  committee  except  Mr.  Heam,  who  was  not  called 
by  anyone,  and  they  each  proved  that  the  granting  of  this 
deed  never  came  before  the  committea  Then,  it  is  shown 
that  reports,  except  reports  of  progress,  which  would  be 
oral,  and  not  confirmed,  would  be  in  writing;  and  there 
is  juo  report  as  to  this  transaction,  nor  is  there  a  resolu- 
tion of  the  Council  confirming  such  a  report.  It  is  quite 
clear  that  one  member  of  a  committee,  even  if  he  was 
chairman,  could  not,  without  the  consent  of  the  others, 
make  a  report  favorable  to  such  a  grant.  There  must  be 
a  majority.  .  Hascard  v.  Somany,  Freeman,  E.  504.  All 
these  steps  would  be  preliminary  to  affixing  the  seal,  aiwi 
such  steps  were  not  taken.  I  infer  from  the  clerk's  evi- 
dence that  the  matter  was  never  before  the  Council  at  all. 

On  the  point  that  the  authority  to  affix  the  seal  may 
be  disproved,  and  that  its  existence  is  only  proved  prima 
facie  by  the  fact  that  the  seal  is  found  affixed,  I  cite 
Leggett  v.  New  Jersey  Co.,  23  Am.  Dec.  728;  Jackson, 
V.  CiiniphdL  5  Wend.  57:?. 

There  is  no  necessity  of  a  pleading  to  enable  the 
defendant  to  attack  the  deed,  because  in  the  plaintiff's 
pleading  the  deed  is  not  set  up  as  the  foundation  of  the 
plaintiff's  title. 

5.  Then,  under  this  Act  of  1900,  in.  the  case  of  a 
person  having  an  interest  as  "a  hona  fide  occupier  for  the 
period  of  twenty  years  prior  to  the  passing  of  the  Act," 
there  are  certain  conditions  which  the  Legislature  required 
to  be  performed  before  the  Town  Council  would  be  in  a 
positionj  to  give  a  deed.  There  had  to  be  a  survey  and 
plan  of  the  Common,  showing  such  occupancies,  and  the 
plan  had  to  be  filed  in  the  office  of  the  clerk  and  three 
months'  notice  given  to  claimants,  through  the  news- 
papers. Rival  claims  had  to  be  settled  by  the  judge  of 
the  County  Court.     After  that,  the  plan  so  settled  had  to 
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be  COD  firmed  by  the  Town  Council,  then  it  had  to  be 
approved  by  the  Legislature  of  the  Province.  Then  an 
applicant  was  entitled  to  have  a  deed  of  the  area  on  this 
plan  shown  to  be  in  his  occupation, — ^no  other  land  than 
that. 

Well,  presumption  will  ^o  a  long  way  to  aid  a  traais- 
action,  but  there  is  one  thing  which  can  be  said  to  be 
proved,  and  that  is,  that  the  Legislature  never  approved 
of  any  such  plan.  It  could  only  do  it  by  an  Act,  and  I 
can  take  judicial  notice  of  the  Acts  of  1901,  anuA.  I  find 
there  is  no  such  Act. 

There  is  the  minute  book  of  the  Council  in  evidence, 
and  it  was  not  pointed  out  to  me  that  any  such  plan  had 
been  confinned.  There  was  a  plan  put  in  evidence  from 
the  engineer's  office,  which  I  have  not  now  before  mie,  but 
from  the  minutes  of  evidence  I  judge  that  the  survey  of 
the  Common  was  not  made  until  after  this  deed  was 
given. 

It  cannot  be  contended  that  this  lot  was  part  of  the 
"residue"  under  the  Act,  which  could  be  granted  with 
fewer  formalities.  The  residue  could  only  be  dealt  with 
affceo*  the  lots  on  the  plan  and  the  conditions  as  to  deter^ 
mining  those  are  disposed  of.  Besides,  the  price,  which 
was  the  statutory  nominal  fee  per  acre  for  bona  fide  occu- 
piers, paid  in  this  case  by  Hill,  as  shown  by  Hill's  peti- 
tion, when  compared  with  the  actual  value,  as  shown  by 
the  $500  bonus  to  Bagnell  to  help  in  holding  it,  shows 
that  it  was  not  part  of  the  residue.  He  speaks  of  the  $2 
per  acre  as  "exacted  by  the  law." 

Jf  ow,  there  are  no  recitals  in  this  deed.  The  plaintiff 
in  this  case,  in  searching  the  title  before  purchasing, 
would,  according  to  a  case  which  I  am  about  to  cite,  have 
to  inquire  about  one  thing,  and  'that  is,  whether  the  con- 
ditions precedient  to  the  exercise  of  the  power  by  the 
Council  to  grant  to  Hill  had  been  performed.  I  refer 
to  the  case  of  Hart  v.  The  City  of  Halifax,  35  N.  S.  R.  1. 
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If  the  taker  of  debentures  passing  from  hand    to   hand 
would  have  to  make  that  inquiry,  the  person  acquiring  a 
title  to  land,  with  all  those  sources  of  information  about 
him  in  the  same  town,  would  surely  be  under  the  some 
necessity.     I  think  it  was  only  when  a  plan  having  that 
lot  assigned  to  Hill  was  "confirmed"  by  the  Council  and 
"approved"  by  the  town  that  the  town  could  grant     The 
importance  of  the  notices  to  claimants  and  investigation 
before  the  judge  is  obvious.     Then,  whether  Cusack  could 
have  got  the  land  before  the  judge,  not  having  himself 
heefDi  in  possession  for  twenty  years,  is  not  clear,  but  cer^ 
tainly  Hill  could  not  have  obtained  it.    Taking  land  from 
one  person  and  giving  it  to  another  is  a  serious  matter, 
and  to  avoid  it  the  Legislature  must  have  intended  these 
provisions  to  be  conditiooia  precedent.    Its  own  "approval'* 
must  have  been  such  a  condition.     In  this  Act  we  have 
the     expression,     "  when "     before     "  confirmed "     and 
"approved."     And  in  the  case  just  cited,  the  word  was 
"provided,"    and    it    was    said: — "It    is    an  apt  word 
to      create      a      condition,      being      synonymous      with 
^if,'    ^when,'     and  ^soon     as.' "     My     own     decision     in 
that  case   was   that  these   instruments   were    securities, 
passing  by  delivery,  and  contained  something  om  their  face 
equivalent  to  a  recital  of  performance  of  conditions  prece- 
dent, and  they  would,  therefore,  be  good    and    the    city 
obliged  to  pay  the  interest  an.  them.    But  here  there  is,  as 
I  have  said,  no  recital  on  the  face  of  this  deed,  and  it  is 
not  a  security  passing  from  hand  to  hand  by  delivery. 
And  there  is  no  reason  for  not  requiring  a  per- on  search- 
ing the  title  to  land  to  make  inquiry  as  to  the  performance 
of  the  conditions  of  a  statute  under  which  alone  the  deed 
of  it  could  be  given.     It  was,  as  T  have  said,  a  quit-claim 
deed,  which  Hill  gave  to  this  plaintiff,  and  when  he  took 
such  a  deed  there  was  something  to  put  him  on  inquiry. 

In  my  opinion,  the  defendant    went    far    enough    in 
proving  a  negative,  to  rebut  the  presumptions  arising  from 
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the  existence  of  the  seal  upon  the  deed  a8  to  authority  to 
aflSx  it,  as  to  granting  the  land  to  Hill,  and  as  to  the  per- 
formance of  conditioais,  and  made  out  a  prima  facie  case, 
at  least,  against  the  validity  of  the  instrument,  requiring 
the  plaintiff  to  elicit  something  from  the  town  clerk,  who 
was  more  than  once  on  the  stand,  or  from  the  recorder, 
who  witnessed  the  deed,  and  was  apparently  the  only 
person  who  had  to  do  with  granting  it,  or  from  the  mayor, 
who  signed  it, — ^both  of  whom  he  could  have  called  in 
proof  of  the  regularity  of  a  transaction  which,  to  say  the 
least,  appears  to  be  very  irregular.  It  would  have  been 
very  easy  for  the  plaintiff  to  have  asked  any  one  of  the 
four  councillors  who  were  on  the  sta/nd,  and  who  must 
have  comprised  an  important  part  of  the  whole  Council, 
(the  minute  book  will  probably  show  what  part),  about 
the  fact,  if  the  transaction  was  ever  before  the  Council. 

7.  I  do  not  know  that  the  common  law  comes  to  tl^ 
aid  of  a  statiitor^'^  deed  with  one  of  the  boundaries  omitted 
from  the  description  of  the  lot,  there  being  no  occupation 
under  the  deed,  but  it  is  unnecessary  to  pass  any  opinion 
about  this  point. 

I  think  that  the  action  should  be  dismissed,  and  with 
costs. 


CossiTT  V.  Town  of  Sydney  et  al. 

Before  Graham,  E.  J. 

There  was  a  radical  defect  in  the  assessment  of  the  plaintiffs  farm 
under  Ch.  73,  R.  S.  N.  S.,  1900.  The  plaintiff  appealed  to  the 
assessment  court  of  appeal  which  reduced  the  amount  of  assess- 
ment. Flaintif!  subsequently  broug^ht  an  action  ag-ainst  the  town 
for  taking-  and  selling*  his  horse  under  warrant  for  the  tax  fixed  by 
the  Appeal  Court. 

held,  that  as  the  assessment  court  had  no  jurisdiction,  the  assertion  of 
an  appeal  to  that  court  by  the  plaintiff,  and  its  decision,  did  not  estop 
him  from  bringing  the  action, 

Ovfieley  for  plaintiff. 

Jas.  H.  Hearn   for  defendant 

The  facts  sufficiently  appear  in  the  judgment. 
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Decided  :  December  8th,  1903.     Graham^  E.  J. : 

The  action  is  for  taking  and  selling  the  plaintiff's 
horse,  under  the  warrant  of  the  treasurer  of  the  Town  of 
Sydney,  for  $19,  rates  on  real  estate.  The  plaintiff  has 
a  large  farm,  through  which  the  boundary  line  of  the 
town  runs,  leaving  about  thirty  acres  within  the  limits 
of  the  town  and  270  acres  outside,  that  is,  in  the  munici- 
pality of  Cape  Breton.  The  dwelling  house  and  build- 
ing, however,  are  outside  of  the  town.  The  assessors  for 
the  town  assessed  the  plaintiff  in  respect  to  the  whole 
farm  at  $2,600.  He  appealed  to  the  Court  of  Tax  Appeals 
from  the  rate,  and  his  grounds  in  the  notice  were,  that 
the  same  is  excessive,  that  the  same  is  not  in  the  town 
limits,  nor  assessable  in  the  town.  The  appeal  came  on 
in  turn  before  the  court,  but  the  plaintiff  did  not  attend 
on  his  appeal.  The  court,  however,  reduced  the  amount 
to  the  sum  of  $1,800,  and  on  this  sum  he  was  rated,  and 
his  horse  was  seized  and  sold  for  the  tax.  It  should  be 
stated  that  at  that  time  the  boundary  line  was  not  clearly 
laid  off  on  the  ground. 

The  Assessment  Act,  E.  S.  N.  S.  (1900),  Ch.  73, 
section  15,  rule  5,  provides  for  a  case  for  a  single  parcel 
of  land  situated  in  more  than  one  assessment  district.  It 
is  to  be  assessed  wholly  in  the  district  in  which  the  owner 
resides,  the  assessment  roll  showing  the  value  of  the 
portion  in  each  district.  I  am  aware  that  in  the  first  part 
of  this  rule  the  expression,  "town  or  district,"  is  u=^ed, 
and  in  the  latter  part,  "district"  must  be  construed  to 
include  town,  but  I  think  there  is  no  difficulty  about 
adopting  that  construction  in  this  case. 

The  plaintiff  could  only  be  assessed  for  the  farm  in 
the  municipality,  and  the  town  assessors  could  not  assess 
him  in  respect  to  any  part  of  the  property.  They  had 
no  jurisdiction. 
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Then,  does  the  assertion  of  the  appeal  and  the  decision 
of  the  Court  of  Appeal  estop  the  plaintiff?  I  think  I 
must  hold  that  the  Court  of  Appeal  being  a  court  of 
restricted  jurisdiction^  its  jurisdiction  over  this  appeal  is 
not  to  be  assumed.  There  is  nothing  to  show  that  it 
decided  any  facts  in  a  way  which  would  give  it  jurisdic- 
tion, even  if  it  could  do  so,  or  even  if  its  decision  to  that 
■effect  would  be  binding.  Indeed,  it  apparently  only  dealt 
with  the  question  of  excess.  It  could  not  well  decide  that 
the  plaintiff  resided  in  the  town.  The  plaintiff  could  not 
give  the  court  jurisdiction  by  simply  giving  a  notice  of 
appeal. 

In  Nickle  v.  Douglas.^  35  U.  C.  Q.  B.  126,  aflBrined 
on  appeal,  37  U.  C.  Q.  B.  51,  and  referred  to  with 
approval  by  a  great  judge  in  Nicholls  v.  Camviing,  1  S. 
C.  C.  430,  it  is  said : 

"We  hold  on  these  facts  that  the  assessor  had  oio  juris- 
diction to  assess  the  bank  stock,  nor  the  Court  of  Revision 
to  affirm  it,  nor  the  judge  of  the  County  Court  to  confirm 
the  decision  of  the  court;  that  nothing  shown  in  the 
pleadings  has  cured,  or  ca.n  cure,  the  radical  defect  of 
want  of  jurisdiction.^' 

I  refer  also  to  W{7igafe  v.  Waite,  6  M.  &  W.  746. 

I  am  disposed  to  think,  also,  that  this  horse  could  not 
bo  distrained  upon  outside  of  the  town  limits,  and  that 
the  constable  had  no  authority  there. 

There  must  be  judgment  for  the  plaintiff.  I  assess 
the  damages  at  $120,  and  allow  him  costs. 
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Morton  v.  Judge. 

Before  Weatherbb,  Ritchie,  Townshend  and  Meagher,  J  J. 

Defendant  being  indebted  to  plaintiff,  the  plaintiff  agreed  to  take  in 
lieu  of  cash  to  which  he  was  then  entitled,  the  defendant's  written 
promise  to  deliver  one  headstone  for  $20,  which  delivery  was  made 
accordingly,  and  the  total  claim  of  plaintiff  was  iher.by  reduced  to 
$19.86,  the  sum  sue  J  for.  Plaintiff  also  agreed  to  accept  for  this 
balance  another  headstone,  to  be  delivered  when  the  plaintiff 
required  it,  of  the  value  of  $20.  In  addition,  the  defendant  agreed, 
if  the  plaintiff  required  it,  to  supply  a  stone  of  greater  value  than 
$20,  the  plaintiff  agreeing  to  pay  for  the  excess. 

Held,  that  the  transaction  constituted  a  new  and  substituted  agree- 
ment, binding  on  both,  and  supported  by  a  sufficient  consideration, 
and  constituted  a  complete  accord  and  satisfaction  of  the  original 
cause  of  action. 

This  was  an  appeal  from  the  judgment  of  the  learned 
County  Court  judge  for  District  Xo.  2.  The  facts  suffi- 
ciently appear  in  the  judgment  of  the  court,  on  appeal. 

DecemW  9th,  1903.  The  appeal  was  heard  before 
Weatherbe,  Ritchie,  Towinshend  and  Meagher,  JJ. 

T.  R.  Robertson  in  support  of  appeal. 
J,  J,  Ritchie,  K.  C,  contra. 

March  8th,  1904.  The  judgment  of  the  court  was 
delivered  by  Meagher,  J.,  as  follows: 

The  plaintiff  agreed  to  take  in  lieu' of  payment,  to 
which  he  was  then  entitled,  the  defendant's  written 
promise  to  deliver  one  headstone,  without  delay,  for  $20. 
Delivery  of  that  stone  was  made,  which  reduced  the 
plaintiff's  claim  to  $19.86,  the  sum  sued  for.  The  plain- 
tiff also  agreed  to  accept  for  the  balance  another  head- 
stone, to  be  delivered  when  the  plaintiff  required  it,  of 
the  value  of  $20.  The  values  were  fixed,  so  as  to  cover 
what  was  due  to  the  plaintiff  when  the  agreement  was 
made.  In  addition,  the  defendant  agreed,  if  the  plaintiff 
required  it,  to  supply  a  stone  of  greater  value  than  $20, 
of  good,  serviceable  material,  and  workmanship  of  the  best 
description,  and  the  plaintiff  agreed  to  pay  such  excess. 
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The  second  stone,  though  procured  at  a  late  date,  was 
not  prepared. 

The  position  of  both  parties  was  changed  by  the 
agreement.  By  it  the  plaintiff  gave  time,  at  least,  an 
appreciable  period  of  time,  namely,  the  time  necessary 
to  prepare  the  first  stone,  and  the  time  at  which  he 
notified  the  defendant  of  his  requirements  in  respect  to 
the  second  stone,  coupled  with  the  time  necessary  for  its 
preparation  and  delivery.  The  def-endant,  on  the  other 
hand,  assumed  burdens  calling  for  the  expenditure  of 
money,  and  consequent  risk  of  loss,  as  well  as  the  exer- 
cise of  skill  and  the  expenditure  of  time  and  labor  on 
his  part  in  the  procuring  and  preparation  of  the  head- 
stones. The  fact,  too,  that  he  assumed  the  additional 
burden  of  furnishijng  a  stone  of  greater  value,  and  accepted 
the  plaintiff's  promise  to  pay  the  excess,  is  an  element  of 
some  moment  affecting  the  question  of  consideration,  and 
throws  light  upon  the  intention  of  the  parties. 

On  the  whole,  I  regard  it  as  a  new  and  substituted 
agroem'ent,  ])roducing  a  change  of  positions,  with  new 
rights  and  new  liabilities  on  the  part  of  both,  and 
founded  on  new  and  additional  consideratioois  affecting 
both. 

I  do  not  see  how  it  can  be  said  that  the  defendant 
could  not  have  sued  for  breach  of  the  terms  of  the  new 
agrcH^mont  touching  the  quality  or  character  of  the  stones, 
or  the  workmainship  u])on  them,  or  for  unreasonable 
delay  in  preparing  or  delivering,  nor  that  he  would  not 
be  liable  for  refusal  to  prepare  and  supply  a  stone  of 
greater  value  than  $20,  in  accordance  with  a  request 
from  the  plaintiff;  and,  on  the  other  hand,  the  plaintiff 
could  not  refuso  to  pay  the  excess. 

If,  on  the  next  day  after  the  agreement,  the  defend- 
ant tendered  plaintiff  the  amount  due,  it  would  be  com- 
petent for  plaintiff  to  refuse  it  and  say,  I  have  agreed  to 
accept,  and  you  have  agreed  to  prepare  and  deliver  to 
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me  certain  materials,  and  work  to  be  done  thereon  by 
you.  I  have  given  you  time  for  the  doing  of  these,  which 
has  not  expired.  I  am  satisfied  with  that  bargain.  I 
have  given  up  my  claim  for  money  and  have  agreed  to 
accept  these  from  you,  and  I  mean  to  hold  you  to  your 
bargain;  and  the  more  so,  as  that  bargain  gives  me  the 
right  to  require  you  to  prepare  and  deliver  to  me  a  stone 
which  will  cost  $50,  and  I  have  agreed  to  pay  you  the 
excess,  after  deducting  what  is  due  me  on  the  old  account, 
and  I  am  not  going  to  forego  that  bargain.  To  my  mind, 
the  transaction  constituted  a  new  and  substituted  agree- 
ment binding  on  both,  supported  by  sufficient  considera- 
tions to  both  and  giving  material  rights  of  action  for 
breaches.  AVhere  these  conditions  concur,  the  new. 
a^eement  constitutes  satisfaction  of  the  old  cause  of 
action  without  actual  performance  and  leaves  the  parties 
to  their  remedies  upon  the  new  one. 

That,  in  my  opinion,  is  the  situation  here,  and,  there- 
fore, the  appeal  must  succeed,  and  the  action  be  dismissed, 
with  all  costs. 


McIvOR    V.    McGlLLIVRAY. 
Before  Townshend,  Meagher  and  Eraser,  JJ. 

Defendant,  a  stipendiary  magistrate,  issued  a  warrant  of  commitment, 

imposln}^  hard  labor  during-  the  imprisonment,  which  the  conviction 

did  not  impose  and  which  was  not   authorized   by  the  statute  upon 

which  the  proceeding  was  founded. 
In  an  action  by  defendant  for  false  imprisonment, — 
Held,  that  the  issuing  of  the  warrant   was  a   ministerial,  not  a  judicial 

act,  and  that  the  magistrate  was  liable  tor  including  in  the  warrant 

of  commitment  the  imposition  of  hard  labor. 
The  object  of  a  notice  of  action  is  to  inform  the  defendant  substantially 

of  the  grounds  of  complaint  and  the  notice  ought  not  to  be  construed 

with  g:reat  strictness. 
Where  the  address  of  the  solicitor  as  given  is  attacked,  it  is  incumbent 

on  defendant   to  show  that    he  was  misled,  and  that  the  address 

given  comprised   neither  the  solicitor's  place  of  abode  nor  his  place 

of  business. 

This  action  was  tried  at  Sydney,  C.  B.,  before 
Graham,  E.  J.,  who  delivered  the  following  judgment  on 
December  8th,  1903: 


Digitized  by 


Google 


460  McIVOR    V.     McGILLIVRAY. 

The  defendant,  a  stipendiary  magistrate,  made  a  con- 
viction against  the  plaintiff  under  The  Canada  Temper 
ance  Act,  for  a  third  offence,  which  is  admitted  on  all 
hands  to  be  good.  It  did  not  provide  for  hard  labor,  but 
when  he  came  to  issue  a  warrant  of  commitment  against 
him  he  departed  altogether  from  the  conviction,  and,  I 
think,  tlie  statute  as  well,  and  imposed  hard  labor  during 
the  imprisonment.  I  think  it  is  clear  that  the  plaintiff 
was  required  to  do  hard  labor,  at  least,  as  much  of  it  as 
prisoners  in  our  common  gaols  with  such  a  sentence  are 
generally  required  to  perform  during  the  imprisonment. 
Eventually,  he  was  discharged  from  imprisonment  upon 
proceedings  taken  in  the  nature  of  habeas  corpus,  and  he 
brings  this  action. 

If  tlie  issuing  of  such  a  warrant  is  a  judicial  act,  the 
plaintiff  must  fail,  because  there  is  no  malice  proved,  and 
certainly  a  magistrate  is  one  of  the  officials  who  is  not 
to  be  held  liable  for  deciding  a  case  erroneously.  In  my 
opinion,  the  issuing  of  this  warrant  was  a  ministerial  act, 
and  the  magistrate  is  consequently  liable  for  including  in 
die  warrant  of  commitment  the  imposition  of  hard  labor. 
There  is  a  decision  on  this  point  in  which  a  nimaber  of 
cases  are  cited.  Banister  v.  Wakt^icniy  15  Ijawyeis' 
Reports  Annotated,  201  (Vermont).  1  refer  also  to 
Briffgs  v.  Wardell,  10  Mass.  35G;  Nixon  v.  Hifl,  2  Allen 
215;  Tomkins  v.  Sands,  8  Wend.  462;  Hill  v.  Bateman, 
1  Strange  710.  Even  without  such  authority,  I  should 
have  thought  that  the  issuing  of  a  warrant  upon  such  a 
conviction  did  not  require  the  exercise  of  discretion  or 
judgment  on  the  part  of  the  magistrate  any  more  than 
the  issuing  of  an  execution  by  the  prothonotary  of  the 
court,  and,  therefore,  that  the  action  is  to  be  considered 
as  merely  ministerial.  See  17  E.  and  Am.  Ency.,  2nd 
Ed.,  p.  888. 

I  distinguish  tlii^  case,  therefore,  from  the  decision 
of  :\Ir.  Justice  Henry,  in  Moil  v.  Milne,  31  X.  S.  R.  372, 
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because  it  proceeded  on  the  assumption  that  the  issuing 
of  a  warrant  to  arrest  for  an  indictable  offence  by  a 
magistrate  upon  an  information  laid  before  him  as  a 
judicial  act,  p.  386,  and  I  still  think  it  is  judicial,  rather 
than  ministerial,  but  that  is  not  the  case  with  this  ^var- 
rant,  which  is  a  mere  execution  upon  the  conviction,  a.nd 
goes  without  any  preliminary  decision.  The  magistrate 
is  not  entitled  to  the  protection  of  Revised  Statutes,  Xova 
Scotia,  Chap,  30,  section  16,  because  the  plaintiff  was 
undergoing  a  greater  punishment  than  that  assigned  by 
law  for  the  offence  of  which  he  was  convicted. 

2.  Exception  was  taken  to  the  notice  of  action.  The 
statute  requires  that  the  name  and  place  of  abode,  or 
business  of  the  plaintiff's  solicitor  should  be  given.  It 
was  written  in  this  way:  "The  solicitor  who  will  briaig 
this  action  is  F.  A.  G.  Ousley,  whose  address  is  McGilli- 
vray  block,  Charlotte  street,  Sydney,  in  the  County  of 
Cape  Breton."  In  another  part  of  the  notice  is  this 
language:  "Take  notice  that  I,  F.  A.  G.  Ousley,  of 
Sydney,  in  the  County  of  Cape  Breton,  barrister-at-law, 
will,  etc."  I  think  that  upon  the  face  of  this  notice  it  is 
clear  that  the  address  and  place  of  abode,  or  business, 
i.  e.,  Sydney,  are  the  same,  and  the  defendant  would  have 
ample  notice  to  enable  him  to  tender  amends.  Sydney  is 
a  small  place,  as  Birminggham  was  in  1803,  when 
Osborne  v.  Gmgh,  3  B.  &  P.  551,  was  decided.  There 
the  language  was  this:  "William  Spurrin,  of  Birming- 
ham, etc.,  attorney."  and  was  held  sufficient  under  the  cor- 
responding section  of  the  English  Statute.  The  language 
of  the  notice  as  to  the  person  who  was  to  bring  the  action 
was  criticised,  and  it  was  contended  that  it  was  open  to 
the  construction  that  the  solicitor  was  really  to  be  the 
plaintiff  for  the  injuries  done  to  the  plaintiff  JMcIvor. 
But  no  one  but  a  lawyer  ^svould  think  of  such  a  construc- 
tion.    I  think  it  is  a  sufficient  notice. 

I  find  a  judgment  for  the  plaintiff,  and  assess  his 
damages  at  $60,  and  allow  him  costs. 
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The  appeal  from  this  judgment  was  heard  before 
Townshend,  Meagher  and  Fraser,  JJ.,  on  March  15th, 
1904. 

J,  J,  Ritchie,  K.  C,  in  support  of  appeal. 
Rowlings,  contra. 

April  16th,  1904,  Meagher,  J.,  delivered  the  judgment 
of  the  court,  as  follows: 

The  defendant  had  no  jurisdiction  to  issue  a  warrant 
against  the  plaintiff  directing  his  imprisonment,  with 
hard  labor,  for  two  reasons.  (1)  because  the  conviction 
upon  which  it  was  issued  did  not  impose  hard  labor,  (2) 
because  the  statute  upon  which  the  proceeding  was 
founded  did  not  authorize  such  punishment  to  be  awarded 
The  form  prescribed  by  the  amending  Act  (Ch.  34,  of 
1888),  did,  however,  contain  a  provision  to  the  effect  that 
the  imprisonment  should  be  with  hard  labor.  It  was,  in 
that  particular,  erroneous  and  in  excess  of  the  statute 
upon  which  the  defendant's  jurisdiction  depended. 

There  is  no  doubt  that  the  defendant,  in  issuing  the 
warrant,  acted  in  good  faith,  and  in  the  honest  belief 
that  he  was  performing  his  duty  as  a  magistrate.  The 
fact  that  it  was  in  the  prescribed  statutory  form  is  suffi- 
cient to  show  that.  It  was  not  contended  that  he  acted 
otherwise,  nor  was  it  even  suggested  that  he  acted  malic- 
iously or  colorably. 

These  considerations  establish  his  right  to  a  notice 
of  action. 

Before  proceeding  to  discuss  the  objections  to  the 
notice,  I  shall  briefly  refer  to  the  other  branch,  viz.,  the 
defendant's  liability. 

The  defendant,  in  issuing  the  commitment  directing 
hard  labor,  did  an  act  for  which  he  had  no  authority,  and 
is,  therefore  liable,  assuming  that  due  notice  has  been 
given. 
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I  agree  with  tbe  judgment  under  review,  that  the  issue 
of  the  warrant,  in  the  present  instance,  was  not  a  judicial 
act. 

The  imprisoijnient,  apart  from  the  element  of  hard 
labor,  was  entirely  justified ;  but  for  the  purpose  of  call- 
ing section  16  of  Chap.  40,  relating  to  the  protection  of 
justices,  to  the  defendant's  aid  in  reduction  of 
damages,  I  do  not  see  how  the  imprisonment  and  the 
hard  labor  can  be  disassociated.  A  distinction  between 
the  distress,  which  was  legal,  and  was  acted  upon,  and  the 
adjudication  to  put  ihe  party  in  the  stocks  lor  two  hours, 
in  default  of  payment  of  the  penalty,  and  of  sufficient 
distress,  whicli  was  illegal,  but  was  never  acted  upon,  was 
made  in  Barton  v.  Brickwdl  (1850),  13  Q.  B.  393.  There 
the  two  things  were  distinct,  and  were  kept  so;  the  good 
part  was  acted  upon,  and  what  was  done  under  it  was 
justifiable;  the  bad  part  was  never  invoked,  and  its 
presence  did  not  affect  the  vadility  of  the  good  part.  Here 
the  good  part  and  the  bad  part  are  not  severable,  and 
both  were  acted  upon  and  put  in  operation.  At  any  rate, 
it  cannot  be  said  with  confidence  they  were  not  acted  upon. 

The  objections  to  the  notice  w^ere,  (1)  that  it  was 
Ousley,  and  not  the  plaintiff,  who  was  to  bring  the  action ; 
(2)  that  it  gave  Ousley 's  address,  but  not  his  abode  or 
place  of  business ;  his  address  might  not  Be  his  place  of 
abode  or  of  business. 

In  order  to  sustain  the  first  objection,  a  more  than 
literal,  and  not  a  common  sense,  reading  would  have  to 
be  given  to  the  notice.  The  notice  is  that  the  solicitor. 
will,  after  the  expiration  of  a  month,  bring  an  action. 
against  the  defendant  on  behalf  of  Mclvor  to  recover 
damages  for  certain  specified  wrongs  done  to  the  latter 
by  the  defendant.  Th/e  magistrate  could  not  fail  to  under- 
stand from  it  that  the  contemplated  action  was  one  to  be 
brought  by  Mclvor  thrpugh  the  agency  of  Ousley,  his 
solicitor. 
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As  was  said  by  Pollock,  C.  B.,  in  Jones  v.  Nichols 
(1844),  13  M.  &  W.  363:— "We  must  import  a  little 
common  sense  into  notices  of  this  kind."  In  Jones  v. 
Bird  (IH22),  5  B.  c^c  Aid.,  837  Abbott.  C.  J.,  paid  : 

I  think  the  notice  is  sufficient  arid  that  it  ought  not 
to  be  construed  with  great  strictness,  its  object  being 
merely  to  inform  the  defendant  substantially  of  the 
ground  of  complaint." 

Best,  J.,  also  said, — 

"The  only  object  of  the  notice  is  to  give  the  defendants 
an  opportunity  to  tender  amends,  and  it  ought  not  to  be 
scanned  very  nicely." 

See  also  Howard  v.  Reiner  (1853),  2  E.  &  B.  923. 

The  concluding  part  of  the  notice  and  the  endorse- 
ment pointed  plainly  to  the  fact  that  the  proposed  action 
was  for  and  in  the  name  of  Mclvor. 

With  respect  to  the  second  point,  I  do  not  think  there 
is  any  substantial  difficulty,  although  I  at  first  thought 
that  Williams  v.  Iht ty ens  {ISiO),  3  Taunt.  127,  was  in 
defendant's  favor.  Lut  even  if  so,  the  later  case  of 
Roberts  v.  Williams,  2  C.  M.  &  R.  <1835),  561,  must 
govern,  which  decided  that  a  notice  of  action  to  justices, 
under  the  24th  Geo.  2,  C.  44  S.  1,  was  sufficient,  which 
was  endorsed  with  the  name  and  place  of  business  of  the 
attorney,  although  he  actually  resided  elsewhere.  The 
statute  there  called  for  his  ^^place  of  abode."  \YiSia7ns 
V.  Burgess  was  not  cited  in  that  case,  and  it  may,  I  submit, 
be  distinguished  on  the  grounds  stated  by  Laurence,  J., 
on  the  trial,  viz.,  that  it  was  only  a  matter  of  inference 
from  the  notice  that  Cable  street,  which  was  mentioned 
in  the  notice,  was  the  plaintiff's  place  of  abode  on  the 
22nd  of  November,  when  the  injury  complained  of  was 
done,  and  there  was  nothing  to  show  that  it  continued  to 
be  so  when  the  notice  was  served  on  the  29th  of  December. 

In  Roberts  v.  Williafus^  the  court  said: 

"We  think,   therefore,  that  reason    and    convenience 
compel  us  to  hold  that  the  place  where  an  attorney  abides 
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for  the  purposes  of  his  business  is  a  correct  description 
to  satisfy  this  Act  of  Parliament,  and  that  this  notice 
was,  therefore,  sufficient.  We  are  disposed  to  think, 
however,  that  either  place  will  do;  that  the  Act  will  be 
sufficiently  complied  with  whether  the  attorney  states  the 
place  of  his  actual  residence  or  his  place  of  business. 
*  *  *  After  some  doubt,  therefore,  we  have  come  to 
the  conclusion  that  the  place  of  business  is  a  sulficient 
place  of  the  attorney's  abode  within  the  meaning  of  the 
Act." 

It  seems,  therefore,  to  me  that,  according  to  the  cases, 
it  was  incumbent  upon  defendant  to  show  that  he  was 
misled,  and  that  the  address  given  neither  comprised  the 
solicitor's  place  of  abode  nor  place  of  business. 

AVith  respect  to  the  contention  that  the  damages  should 
be  reduced  to  three  cents,  the  answer  is  foundca  on  the 
section  relied  on,  which  is  that  he  was  undergoinor  a 
greater  punishment  than  the  law  provided  in  such  a  case. 

The  appeal  fails,  and  with  the  usual  result  as  to  costs. 
As  to  the  damages,  if  the  case  came  befoia  me,  I  should 
not  have  allowed  so  much  damages.  But  I  do  not  feel  at 
liberty  to  interfere  with  the  sum  awarded. 


John  McDonald  v.  Dominion  Ikon  &  Steel  Co. 

AND  HiGOS. 

Before  McDonald,  C  J.,  and  Ritchie  and  Graham,  JJ. 

R.  had  a  contract  from  the  D.  Co  ,  H.  was  a  contractor  under  him, 
and  the  plaintiff  was  a  sub-contractor  under  H. 

H.  abandoned  the  contract  when  it  was  only  partly  performed.  The 
sum  of  $1691.25  due  him  was  paid  into  court  by  the  company,  but 
it  did  not  appear  whether  or  not  this  sum  included  the  fifteen  per 
cent  which  the  owner  is  required  to  retain  for  30  days.  The  plain- 
tiff claimed  to  be  paid  out  of  this  fund  and  *.o  did  his  workmen. 
There  were  other  claimants.  The  trial  judg-e  directed  that  the 
amount  due  to  the  workmen  of  plaintiff  should  be  a  first  charg'e  on 
this  fund. 

ffeldf  on  appeal,  that  under  section  7  of  the  Mechanics'  Lien  Act,  the 
lien  is  limited  to  the  amount  owing-  to  the  contractor  or  sub-contrac- 
tor for  whom  the  work  has  been  done,  but  the  plaintiffs  workmen, 
under  the  Act,  (sec  ii,  sub-sec.  4)  occupied  a  better  position  than 
plaintiff  and  were  entitled  to  be  paid  out  of  the  fifteen  per  cent 
required  to  be  retained  by  section  8. 

30 — N.  S.  R.     40. 
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This  was  an  appeal  by  Thomas  Higgs  from  the  judg- 
ment of  His  Honor  Murray  Dodd,  delivered  on  June 
25th,  1902,  as  follows: 

The  evidence  discloses  that  $960  worth  of  work  was 
done  by  plaintiff  and  that  he  has  been  paid  the  sum  of 
$841.54,  leaving  a  balance,  outside  the  claim  for  extras, 
of  $118.46.  The  contract  is  rather  indefinite,  but  plain- 
tiff was  to  be  paid  for  extras.  What  these  amounted  to 
under  the  testimony  is  uncertain,  but  I  think  $20  per 
house  sufficient  to  cover  plaintiff's  claim.  This  would 
be  $160  added  to  $118.46,  total  amount,  $278.46.  There 
is  due  workmen  for  wages  for  thirty  days,  $145.75, 
which,  under  the  Act,  is  a  first  claim  on  the  amount  paid 
into  court  by  the  Dominion  Iron  and  SteelCompany,  Ltd., 
and  this  will  be  paid  in  full.  The  balance  of  $132.71 
will  be  paid,  pro  rata,  with  the  other  claims  admitted,  and 
in  satisfaction  of  all  of  them  the  sum  of  $1,691.25  has 
been  paid  into  court  by  the  said  company.  The  costs  will 
follow  the  decision  for  plaintiff. 

The  appeal  was  heard  before  McDonald,  C.  J.,  and 
Ritchie,  Townshend  and  Graham,  JJ.  A  cross-appeal  by 
the  plaintiff,  who  claimed  that  the  amount  found  due  to 
him  should  be  increased  to  $707.62,  was  also  argued. 

December  11,  1902.  Harrington,  K.  C,  and  Fuller- 
ton  in  support  of  appeal. 

ir.  B.  A,  Ritchie,  K.  C,  and  Rowlings,  contra. 

January  l7th,  1903,  Ritchie,  J.,  delivered  the  judg- 
ment of  the  court,  as  follows: 

I  can  see  no  reason  for  disturbing  the  findings  of  the 
learned  County  Court  judge  in  relation  to  the  amount  of 
work  done  by  the  plaintiff  under  his  contract  with  Higgs, 
$960,  to  the  value  of  the  extra  work  done  by  him,  $160. 
But  he  has,  I  think,  misapprehended  the  rights  of  the  dif- 
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ferent  parties  in  mftking  distribution    of    the    fund    in 
court,  and  the  judgment  should  be  altered  in  that  respect. 

Reid  had  a  contract  from  the  Dominion  Iron  and 
Steel  Co.,  and  Higgs  was  a  contractor  under  him.  The 
sum  of  $1,625.25  paid  into  court  represents  the  amount 
payable  to  Higgs  in  respect  of  his  contract,  but  it  does 
not  appear  whether  or  not  this  sum  included  the  fifteen 
per  cent,  which  the  owner  is  required  to  retain  for  thirty 
days.  The  plaintiff,  John  McDonald,  was  a  sub-con- 
tractor under  Higgs,  and  he  and  other  creditors  of  Higgs 
are  claiming  to  be  paid  out  of  this  fund. 

The  judge  was,  in  my  opinion,  wrong  in  directing 
that  the  amount  due  to  McDonald's  workmen  should  be 
a  first  charge  on.  this  fund.  By  section  7  of  The  Mechanics 
Lien  Act,  the  lien  for  wages  is  limited  to  the  amount 
owing  to  the  sub-contractor  for  whom  the  work  has  been 
done,  and  his  workmen's  wages  would  be  a  first  charge 
on  his  share  only,  and  not  on  the  general  fund,  part  of 
which  is  payable  to  other  creditors  of  Hi^s. 

John  McDonald  never  completed  his  contract,  but 
abandoned  it,  and,  according  to  his  own  statemeait  of  its 
terms,  he  is  only  entitled  to  be  paid  85  per  cent,  of  the 
value  of  the  work  done  under  it. 

So   far  as   the  plaintiff  personally  is  concerned,  the 
only  amount  for  which  he  can  claim  is  $134.46,  made  up 
thus: 
Value  of  work  done  on  contract 960  00 

85  per  cent  of  this   $816  00 

Extra  work    160  00 

$976  00 
Less  cash  received 841  54 

$134  46 

But  his  workmen  occupy  a  better  position  under  suV 

section  4  of  section  11,  of  the    Act,  and   will,  even    if 


Digitized  by 


Google 


468   JOHN  MCDONALD  V.  DOMINION  I.  &  S.  CO.,  AND  HIGGS. 

McDonald  made  default  in  his  contract,  be  entitled  to  be 
paid  out  of  the  15  per  cent,  of  the  value  of  the  work  done, 
which  the  person  primarily  liable  on  the  contract  is 
required  by  section  8  to  retain  for  thirty  days, — that  is, 
$144,  if  that  sum  is  included  in  the  amount  paid  into 
court.  The  amount  due  the  workmen  for  the  thirty  days 
is  $145.75,  for  which  they  have  a  preferred  lien.  iVssum- 
ing  the  15  per  cent,  is  included  in  the  sum  paid  in,  the 
workmen  will  be  entitled  to  receive  out  of  that  amount 
$144,  and  the  balance  out  of  the  plaintiff's  share  in  the 
remainder  of  the  fund,  divided,  pro  rata,  between  him  and 
the  other  creditors  of  Higgs,  the  plaintiff's  claim  being 
fixed  at  $134.46.  The  balance,  if  any,  will  go  to  the 
plaintiff.  If  the  sum  paid  in  does  not  include  the  15  per 
cent,  retained  in  respect  of  the  work  done  by  the  plaintiff, 
his  workmen,  have  no  claim  on  it  beyond  the  amount  pay- 
able to  McDonald  pro  rata  with  the  other  creditors,  and 
they  must  look  to  the  company  primarily  liable  for  the 
payment  of  the  balance  out  of  the  15  per  cent,  required  to 
be  retained.  The  fund  in  court  being  found  by  the  judge 
insufficient  to  pay  the  claims  in  full,  the  payment  out  of 
this  fund  of  the  costs  incurred  by  the  different  parties  in 
litigating  their  respective  claims  seems  unfair  to  those 
who  have  the  larger  claims,  as  well  as  to  those  whose 
claims  have  not  been  divsputed.  If  any  of  the  parties  are 
in  fault  and  have  caused  the  litigation^  the  costs  in  con- 
nection therewith  should  be  paid  by  them,  but  otherwise 
each  of  the  claimants  should  bear  his  or  their  own  costs. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the 
matter  referred  back  to  the  learned  County  Court  judge 
for  further  evidence  as  to  the  retention  of  the  15  per  cent., 
imd  the  adjustment  of  the  fund^  between  the  different 
claimants,  upon  the  principles  above  stated,  and  the 
awarding  of  the  costs  of  the  different  parties. 

The  cross-appeal  is  dismissed,  with  costs. 
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NoTR  (a)  Jefferson  v.  Mcharic,  (unreporte^i,  1903)  heard 
before  Wk\therbe,  Ritchie,  Townshbnd  and  Mbaqher,  JJ., 
dealt  with  the  question  of  a  lien  on  personalty,  and  was  an 
appeal  from  the  judgment  of  His  Honor  Murray  Dodd,  Judge 
of  the  County  Court,  delivered  on  August  23rd,  1903,  as 
follows, — 

This  is  an  action  of  replevin  of  a  Bain  wagon,  the  alleged 
property  of  plaintiff,  but  to  the  possession  of  which  the  defen- 
dant, McTsJiac,  claims  to  be  entitled  under  a  lien.  The  wagon 
was  loaned  by  the  plaintift  to  one  Gland  who  having  damaged 
it,  took  it  to  ACcIsaac  for  repairs,  he  being  a  blacksmith.  The 
wagon  was  taken  apart, — the  hind  wheels,  being  uninjured, 
were  left  outside  the  shop.  After  being  in  Mclsaac's  possession 
for  some  time,  plaintiff  demanded  the  wagon,  which  Mclsaac 
refused  to  deliver,  saying, — "  if  you  prove  the  wagon  is  yours 
and  pay  for  it  vou  can  take  it."  Plaintiff  took  the  hind  wheels 
and  rolled  them  to  the  street,  leaving  balance  of  wagm  in 
Mclsaac's  possession.  Did  the  fore  wheels,  box  and  attach- 
ments constitute  a  Bain  wagon.  I  think  not.  McTsaac's  claim 
under  the  lien  for  his  work  done,  was  good  and  he  was  entitled 
to  hold  under  it. 

Plaintiff's  counsel  contends  that  the  lien  only  operates 
against  an  owner  thereof,  no^  against  plaintiff,  and  that  Oland, 
who  left  the  wagon  for  repairs,  was  not  the  owner.  An  owner 
or  proprietor  of  property  is  defined  in  a  number  of  cases  to  be 
"  a  person  in  whom,  (with  his  or  her  assent)  it  is  for  the  time 
being  benefically  vested,  and  who  has  the  occupation  or  control 
or  usufruct  of  it,"  and  *  property  '  is  said  to  be  in  general  -'all 
that  a  person  has  dominion  over,  and  is  the  most  comprehensive 
of  all  terms  which  can  be  used,  inasmuch  as  it  is  indicative  and 
descriptive  of  every  possible  interest  which  the  party  can  have." 
The  Bain  wagon  was  in  Gland's  possession,  and  in  the  hands  of 
Mclsaac  for  repairs,  with  plaintifl's  consent.  Plaintiff  did  not 
comply  with  Mclsaac's  demand,  hut  replevied  and  I  do  not  think 
he  can  succeed.  There  was  some  question  about  a  judgment  in 
the  Justice's  Court,  raised  during  the  trial,  but  no  issue  in  the 
pleadings  refers  to  it,  and  plaintiffs  counsel's  brief  makes  no 
reference  to  it.  There  will  be  judgment  for  the  defendant, 
Mclsaac,  and  a  return  of  the  wagon,  with  costs. 

-The  appeal  in  this  case  was  argued  on  December  3rd,    1903, 
and  on  the  same  day  dismissed  with  costs. 


Note  (b).  There  can  be  no  claim  as  on  a  quantum  meruit  where  the 
contract  is  an  entire  one.  Sherlock  v.  Powell,  (1899)  26  A.  R, 
407.  The  amount  due  to  the  contractor  or  sub-contractor  can- 
I  ot  be  determined  unless  the  paities  liable  on  the  contract  or 
•-ub-con tract  are  before  the  couit.  Wood  v.  Stringer^  {\B^ 
20  O.  R-  148. 
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Note  (r).  As  to  the  percentage  to  be  retained,  see  Carroll  v.  Afc  Vicar, 
(1905)  2  W.  L.  R.  25,  Torfance  v.  Oatchley^  (1900)  31  O.  R.  546, 
Brydon  v.  Lutes,  (1891)  9  Man.  463.  and  ^/aot  v.  Wiehe^  (1905) 
I  \V.  L.  R.  75.  So  far  as  the  lien  holders  are  concerned,  the 
fund  retained  is  not  subject  to  be  affected  by  the  failure  of  the 
contractor  to  perform  his  contract.  Russell  v.  French,  28 
O.  R.  215. 


Baker  v.  Baker. 

Before  Townshend,  J. 

J.  B.,  the  owner  of  a  farm,  worked  it  with  his  three*  sons  in  common. 
At  his  instance  in  1890  a  land  surveyor  made  a  division  of  the  pro- 
perty, desigfnating*  a  portion  for  each  and  reserving-  a  small  portion 
for  himself.  For  the  puqiose  of  a  record  the  surveyor  made  a  plan 
of  this  division  and  the  sons  drew  lots  for  the  parcels  so  divided  and 
each  went  into  occupatii>n  of  the  lots  so  assigned  and  -  continued 
occupation  until  the  death  of  the  father. 

The  father  and  sons  had  each  signed  the  plan  and  seals  were  affixed 
opposite  their  names  and  the  signatures  were  witnessed.  .  The  plan 
was  by  the  father  placed  in  the  custody  of  the  eldest  son  James. 
Two  of  the  sons  built  houses  on  the  lots.  In  1894  the  father  also 
made  a  will  in  which  he  devised  the  property  to  the  three  sons. 
Subsequently  he  employed  A  P  to  make  another  will  and  for  that 
purpose  sent  for  the  plan.  A.  P.  testified  that  in  this  will  he  gave 
the  property  to  his  three  sons  as  it  stood  divided  on  the  plan.  The 
will  and  plan  were  afterwards  destroyed  by  the  father  according  to 
plaintiffs  testimony.  In  1899  ^^^  father  gave  a  deed  of  the  whole 
property  to  the  plaintiff  and  in  May,  1900,  confirmed  the  deed  by  his 
last  will  giving  everything  to  plaintiff  and  died  on  July  3rd,  1900. 
Plaintiff  sought  ejectment  against  the  others. 

Held,  that  the  arrangement  made  between  father  aud  sons  should  be 
treated  as  a  valid  agreement  in  writing,  and  that  plaintiff  by  becom- 
ing a  party  to  the  plan  was  equally  bound  with  the  father  and  that 
defendant*,  having  changed  their  position  to  their  own  detriment, 
unless  the  agreement  were  observed,  plaintiff  should  be  prevented 
from  interfering  with  the  defendants. 

The  trial  in  this  action  was  begun  at  Bridgewater  and 
conchided  at  Halifax,  ^\he^e  the  argument  took  place  on 
March  7th,  1904,  before  Townshend,  J. 

McLean,  K.  C,  for  plaintiff. 

Wade,  K.  C,  and  Bill  for  defendant. 

Dec?ii)ki)  :  March,  1904.     Townshend,  J. : 

Jacob  Baker  was  the  owner  of  a  farm  on  Tancook 
Island.     He    had    three    sons,    viz.,  James,    Israel,  and 
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Grabriel,  who,  up  to  the  year  1890,  occupied  and  worked 
the  farm  with  him  in  common.  Either  because  of  dissat- 
isfaction having  arisen  between  them  all  in  this  mode  of 
occupation,  or  because  he  wished  to  settle  his  sons  on  the 
island,  he  called  in  a  land  surveyor,  Mr.  4^ndrews,  to 
make  a  division  of  the  property,  designating  the  particu- 
lar portion  each  was  to  have  and  to  occupy  separate  the 
one  from  the  other,  reserving  a  small  portion  for  himself. 
The  father,  with  the  surveyor,  divided  the  property  in 
lots,  which,  after  the  survey,  were  staked  off,  and  for  the 
purpose  of  a  record  the  surs^eyor  made  a  plan  of  this  divis- 
ion. The  sons  drew  lots  for  the  different  parcels  so 
divided,  and  their  respective  names  were  written  on  the 
lots  they  drew.  Each  went  into  occupation  thereafter  of 
the  lots  so  assigned,  and  continued  to  occupy  and  use  the 
same  until  his  death. 

The  father  and  sons  then  each  signed  the  plan,  and 
seals  were  affixed  opposite  their  names,  and  the  signatures 
were  witnessed  by  Timothy  Baker,  son  of  James.  The 
plan  so  completed  was,  by  the  father,  placed  in  the  custody 
of  James,  the  oldest  son,  for  safe  keeping.  There  is  some 
dispute  as  to  whether  the  father  signed  the  plan  or  not, 
and  whether  there  were  seals  attached,  but  on  considera- 
tion I  am  satisfied  the  father  did  sign,  and  that  seals  were 
affixed,  and  it  was  witnessed,and  delivered  by  the  father 
to  James,  for  himself  and  the  others,  as  evidence  of  their 
title  to  the  lots.  There  was  some  further  evidence  to 
show  that  there  were  words  of  conveyance  written  on  the 
plan,  over  the  signatures,  such  as  "to  hold  and  to  occupy 
forever."  This  evidence  was  somewhat  indefinite,  but  as 
some  of  the  witnesses  who  testified  to  the  words  being 
there  had  not  seen  the  plan  for  eight  years,  they  were 
unable  to  give  the  exact  words,  although  prepared  to  state 
the  effect  of  them,  which  evidence  I  decline  to  receive. 
Ifone  of  the  witnesses  who  were  prepared  to  give  this 
evidence   were   people   of   much    education,  and   it   was, 
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therefore,  difficult  for  them  to  speak  with  precision.  I 
incline  to  the  opinion  that  some  words  were  written 
probably  sufficient  to  convey,  but  come  to  the 
conclusion  that  they  are  not  sufficiently  proved  to  enable 
me  to  give^ effect  to  them.  Two  of  the  sons,  James  and 
Israel,  built  houses  and  barns  on  the  lots.  In  James's 
case,  they  proved  to  be  worth  $800  or  $900;  Israel's, 
$100.  In  1894  the  father  had  also  made  a  will,  in  which 
he  devised  the  property  to  the  three  sons.  Subsequently, 
in  1894,  he  employed  Albert  Pearl  to  make  another  will. 
To  enable  him  to  prepare  this  will,  the  father  sent  for 
the  plan  in  James's  possession.     Mr.  Pearl  states: 

"The  will  that  I  was  then  to  write  was  to  conform 
with  the  division." 

He  wrote  the  will,  and  in  it  he  says: 

"He  gave  the  property  to  his  three  sons,  as  it  stood 
divided  on  the  plan.  I  had  the  plan.  It  was  wrapped 
up  with  the  will,  and  he  said  it  would  be  found  in  his 
chest  when  ho  was  dead." 

This  witness  is  an  important  one,  also,  in  respect  to 
the  plan.     He  says: 

*'I  will  describe  the  plan.  The  surveyor  was  W.  H. 
Andrews,  I  think.  It  was  written  on  the  plan  that  they 
were  each  to  have  the  lot,  and  occupy  the  lands,  as  it  was 
then  sot  forth.  To  the  best  of  my  knowledge,  the  three 
sons  and  the  old  gentleman  signed  it.     There  were  seals." 

He  says  that  the  day  he  wrote  this  will,  the  will  pre- 
ceding it  was  destroyed. 

The  will  and  plan  were  afterwards,  before  the  old 
niairs  death  in  1900,  burnt  and  destroyed,  according  to 
plaintiff's  testinionv,  by  his  father.  It  had  been  kept  by 
the  father  in  his  possession,  after  Pearl  prepared  the  will, 
in  his  chest  under  lock.  He  says  his  father  told  him  he 
had  burned  ther.i  for  the  alleged  reason  that  the  other 
boys  would  do  i.o thing  for  his  support.  The  father,  who 
was  then  living  with  the  plaintiff,  on  the  20th  of  June, 
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1899,  made  a  deed  of  the  whole  property  to  him,  and  in 
May,  1900,  confirmed  the  deed  by  his  last  will,  giving 
everything  to  the  plaintiff,  and  died  on  the  3rd  of  July^ 

1900.  The  plaintiff,  claiming  under  the  deed  and  will, 
now  seeks  to  eject  his  brother  Israel  and  the  heirs-at-law 
of  James  from  the  lands  respectively  assigned  to  them 
under  the  plan  of  division.  The  plaintiff's  title  to  all 
the  lands  in  question  and  right  of  possession  is,  therefore, 
complete  under  the  deed  and  will,  unless  a  prior  title 
vested  in  the  respective  defendants  by  virtue  of  the  plan, 
and  their  possession  thereunder.  I  have  already  stated 
that,  with  some  doubt,  in  my  opinion,  there  is  not  clear 
and  definite  proof  sufficient  to  make  me  say  that  the  words 
on  the  plan  were  words  of  conveyance,  so  as  to  pass  the 
title  to  the  brothers,  but  if  I  were  warranted  in  drawing 
an  inference  to  that  effect  from  the  proof  ^iven,  I  should 
hold  the  plan  division  contained  the  necessary  language 
to  confer  title.  I  incline  to  the  opinion  that  it  did  so, 
and  that  the  father  also  thought  a  will  necessary  to  make 
it  certain,  and  for  that  reason  employed  Pearl  to  write 
one.  It  is,  however,  questionable  \vhether  even  the  words 
used  conveyed  more  than  a  life  estate,  as  no  witness  tes- 
tified that  the  word    "heir"  or  *^heirs"  was  there. 

Assuming  that  defendants  have  failed  to  show  a  legal 
title  to  the  respective  lots  of  which  they  are  in  possession, 
are  there  equitable  grounds  to  stop  the  ])laintiff  from 
recovering  in  these  actions  ?  It  is  proved  beyond  ques- 
tion that  the  defeoidant  Israel,  and  his  deceased  brother, 
entered  into  possession  of  their  respective  lots  under  an 
agreement  in  writing,  to  which  plaintiff,  and  the  father, 
through  whom  he  claims,  were  parties ;  that  in  doing  so, 
the  respective  lots  were  to  belong  to  them  as  their  abso- 
lute property;  that  these  sons,  on  the  faith  of  this  agree- 
ment, built  houses  on  the  I'lnd  so  allotted  to  thom,  and 
worked  on  and  enjoyed  the  separate  use  of  them  from  the 
date  of  the  agreement  until  the  father's  death,  and  it  does 
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not  appear  they  became  aware  of  any  change  in  the 
father's  intention  until  after  his  death.  le  seems  to  me 
that  the  arrangement  made  between  the  father  and  sons 
should  be  treated,  at  any  rate,  as  an  agreement  in  writingi 
made  upon  good  and  valuable  consideration,  to  cormj 
the  respective  lots  to  the  sous,  either  by  virtue  of  lie  plan, 
or  by  his  last  will  and  testament,  and  that  plaintiff,  by 
becoming  a  party  to  the  plan,  was  equally  bound  with  the 
father.  The  defendants  having,  on  the  faith  of  sudi 
agreement,  taken  possession  of  the  lands,  and  changed 
their  position  to  their  o\vn  detriment,  if  the  same  is  not 
observed,  the  plaintiff  cannot  take  advantage  of  the  father's 
attempted  violation  by  ejecting  the  defendants.  The 
plaintiff  and  one  of  his  witnesses  testified  that  the  agree- 
ment was  madei  in  consideration  of  the  defendants  unde^ 
taking  to  aid  in  the  support  and  maintenance  of  the 
father,  and  that  it  was  in  consequence  of  their  refusal 
to  do  so  that  he  changed  his  will.  There  is  no  proof  to 
which  I  give  credit  of  any  refusal  on  the  part  of  the 
defendants,  or  even  of  its  being  demanded,  but  if  the 
maiintenance  of  the  father  was  part  of  the  consideration, 
it  is  cvid^^nco  of  a  valuable  consideration  to  uphold  the 
agreement.  In  my  view  plaintiff  must  be  declared  a 
trustee  for  the  respective  defendants,  and  should  be 
docrorxl  to  convey  to  them  the  lots  assigned  to  each  by 
the  plan,  and  should  be  stopped  from  further  interference 
with  the  defendants  in  the  enjoyment  of  their  respective 
lots.  Plaintiff's  counsel  has  furnished  me  with  an  elab- 
orate and  well-reasoned  brief  of  his  view  of  the  facts.  In 
much  that  he  has  inferred,  as  will  be  gathered  from  this 
division,  I  concur,  but  in  some  essential  points  I  arrire 
at  a  different  conclusion.  He  argues  for  the  plaintiff  that, 
as  a  bona  fide  purchaser  for  valuable  consideration,  the 
plaintiff's  title  must  prevail.  In  my  judgment,  plaintiff 
occupies  no  such  status.  He  had  full  notice  and  know- 
ledge of  the  position  defendants  held  at  tho  time  he  took 
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the  conveyance  to  himself,  and  being  a  party  to  the  plan 
of  agreement,  if  I  am  right  in  so  deciding  that  it  was  an 
agreement,  he  actually  became  a  party  to  defrauding,  or 
attempting  to  defraud,  the  two  brothers  of  the  interest 
each  acquired  thereuinder.  Moreover,  if  promises  to 
support  the  father  were,  as  plaintiff  testifies,  a  part  of 
the  consideration  for  making  the  agreement,  the  defend- 
ants occupied  as  good  a  position  as  he  did  in  respect  to 
valuable  consideration.  The  larger  part  of  counsel  for 
plaintiff's  brief  is  devoted  to  discrediting  the  plan  as  a 
conveyance,  and,  as  will  be  seen  on  reference  to  the  fore- 
going, I  do  not  materially  differ  in  this  respect,  except 
that  I  do  not  concur  in  many  of  the  observations  reflect- 
ing on  the  credit  of  defendants'  witnesses. 

Amendment  may  possibly  be  necessary  for  both 
parties  of  these  pleadings.  These  I  allow,  so  far  as  nec- 
essary, to  make  them  accord  with  the  evidence.  The  con- 
sideration of  the  costs,  in  consequence,  I  reserve.  I  allow 
these  amendments,  as  the  case  was  fully  tried  out  without 
particular  i-eference  to  them  on  the  trial.  As  regards  the 
piece  of  land  reserved  by  the  father,  it  is  probable  the 
defendant  will  find  it  necessary  to  amend  by  limiting  his 
defence  to  the  portion  allotted  to  him  in  the  plan.  But 
this  small  piece  formed  no  part  of  the  real  contest  between 
the  parties. 

The  identity  of  the  lots  defended  for  w^as,  in  mj^ 
opinion,  sufficiently  established. 

There  is  some  evidence  of  declaration  of  the  father, 
Jacob,  afte'r  he  had  parted  with  his  interest  in  the  land, 
objected  to  at  the  trial.  I  then  stated  my  opinion  to  be 
that  it  could  not  be  properly  received.  I  have  not  con- 
sidered said  declaration  in  arriving  at  my  conclusion. 

The  defemdants  in  each  case  wdll,  therefore,  have 
judgment,  aind  the  order  will  be  that  plaintiff  be  declared 
a  trustee  for  the  defendants,  respectively.  Further  con- 
siderations and  costs  reserved. 
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Ritchie  v.  Pyke  et  al. 

Before  McDonald,  C.  J.,  Weatherbe,  TowNSHENDand  Meagher,  JJ. 

In  a  foreclosure  action  the  only  defence  was  by  W.,  a  second  mort- 
gfagee.  and  it  consisted  solely  of  technical  points  of  law  which 
were  heard  and  disposed  of  by  the  judg-e. 

/^<p/</,  that  after  the  decision  on  the  heirin^  upon  points  of  law,  the 
defendant  W.  would  not  be  permitted  to  amend  the  defence, 
inasmuch  as,  if  W.  had  any  g'round  of  defence  upon  the  merits,  it 
should  have  been  pleaded  with  the  points  of  law. 

O.  13,  R.  12,  sub-sec  f.  affords  all  the  protection  such  a  defendant  can 
demand. 

These  were  two  apjjeals  by  the  second  mortgagee 
against  two  orders  granted  in  a  foreclosure  action.  The 
grounds  of  appeal  sufficiently  appear  in  the  judgment  of 
the  court,  (McDonald,  C.  J.,  and  Weatherbe  aad 
^leagher,  JJ.).  The  judgment  of  the  court  was  delivered 
by  Meagher,  J.,  (1904?)  as  follows: 

There  are  two  appeals  on  the  part  of  the  defendant 
Wallace, — one  against  an  order  made  on  the  hearing  of 
points  of  law  raised  by  her  defence;  the  other  from  the 
order  of  foreclosure  and  sale. 

The  plaintiff  is  first,  and  the  defendant  Wallace  is 
s(»cond,  mortgagee  of  certain  lands  from  the  defendant 
Pyke. 

The  claim  in  the  action  was  for  ^^payment,  or  in 
default,  sale  or  foreclosure  and  possession."  It  is  in  the 
form  ])rescribed  by  the  judicature  rules,  App.  C.  s.  2, 
Xo.  5. 

Th(»re  is  no  averment  touching  the  defendant  Wallace, 
other  than  that  she  was  second  mortgagee,  and  was  in 
possession  by  her  tenant,  and  collecting  the  rents. 

Pyke  did  not  defend.  Wallace's  defence  consisted 
of  technical  }joints  of  law,  which  were  pursuant  to  an 
order  set  down  and  heard  on  the  3rd  of  February.  The 
sul)staiice  of  the  order  made  upon  that  hearing  was  that 
the  claim  for  relief  be  amended  by  substituting  the  words 
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"foreclosure  and  sale"  for  the  words  "foreclosure  and  pos- 
session;" that  the  points  of  law  being  disposed  of  by  the 
amendment  and  the  defence  not  constituting  an  answer 
to  the  amended  claim,  it  was  struck  out.  It  contained 
other  terms,  which  need  not  be  noticed.  The  learned 
judge  was  doubtful  whether  the  statement  of  claim  was 
open  to  the  objections  urged;  but  thought  they  were,  at 
any  rate,  met  by  the  amendment.  Order  25,  Rule  3, 
clothed  him  with  jurisdiction  to  make  such  order  on  that 
hearing  as  he  deemed  just.  If  I  had  been  in  his  place 
I  should  have  given  judgment  for  the  plaintiff,  with  costs, 
without  making  any  amendment.  She  was  in  possession 
and  was,  therefore,  properly  joined;  and  possession  as 
against  her  was  correctly  claimed.  It  is  not  necessary  to 
consider  whether  the  possession  so  claimed  was  that  which 
would  follow  in  a  case  of  strict  foreclosure,  or  be  necessary 
to  be  enforced,  under  Order  48,  in  case  oi  purchase,  at 
the  foreclosure  sale,  by  the  plaintiff  or  a  stranger. 

On  the  l3th  of  February  a  motion,  pursuant  to  notice, 
and  in  accordance  with  the  practice,  was  made  for  an 
order  settling  the  amount  due  on  the  plaintiff's  mortgage, 
and  to  foreclose,  and  for  the  sale  of  the  lands.  The  order 
made  thereon  is  in  the  usual  form,  except  the  last  para- 
graph, which  followed  a  provision  in  the  earlier  order 
for  the  defendant  Wallace's  benefit. 

The  appellant  was  heard  on  both  motions  and  on  the 
settling  of  •both  orders. 

The  amendment  made  extended  merely  to  the  relief 
sought,  and  wrought  no  change  in  the  statement  of  claim 
so  far  as  she  was  concerned.  There  was  nothing  new  to 
be  pleaded  to.  If  the  motion  for  the  foreclosure  order 
was  prematurely  made,  or  if  she  desired  leave  to  plead, 
or  the  time  therefor  had  not  expired,  she  should  have 
urged  these  grounds  then.  Ilorton  v.  Bossom  (1899), 
W.  N.  88.  The  first  order  gave  her  more  than  she  was 
entitled  to.     She  was  not  entitled,  as  a  matter  of  right, 
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under  our  practice,  in  the  circumstances  of  this  case,  to 
amend  her  defence,  tnor  to  plead  anew.  The  practice 
books  mention  instances  where,  after  decision  on  a  hearing 
upon  points  of  law,  leave  to  amend  was  refused  If  she 
had  any  ground  of  defence  upon  the  merits,  she  should 
have  pleaded  it  with  her  points  of  law. 

It  was  urged  that  the  order  of  foreclosure  did  not 
bar  nor  foreclose  her.  She  claims  under  Pyke,  and  it 
extends  to  those  who  claim  under  him.  At  any  rate,  she 
is  not  injured  by  the  omission,  and  cannot  complain. 
Then,  it  was  said  that  no  period  for  redemption  was  fixed. 
Under  our  practice,  which  has  prevailed  for  nearly  half 
a  century,  at  least,  no  time  for  redemption  is  fixed  where 
a  sale  is  ordered;  but  the  right  to  redeem,  of  course, 
endures  until  the  proceedings  have  beem  finally  conlinned 
by  order  of  the  court,  after  the  sale,  payment  of  the  price, 
and  conveyance  to  the  purchaser  have  been  completed. 

Order  13,  Eule  12,  sub-section  (jf),  affords  her  all  the 
protection  she  needs  or  can  demand,  including  redemp- 
tion; see  also  Order  51,  Rule  10,  sub-section  3;  and  Order 
16,  Rule  8,  sub-section  8D. 

There  is  no  pretence  that  the  plaintiffs  mortgage  is 
not  valid,  nor  that  the  whole  amount  is  not  due.  The 
plaintiff  does  not  seek  any  relief  against  her;  not  even 
possession  now.  She  is  in  a  position  where  she  can  pro- 
tect her  rights  to  the  fullest  extent,  and  can  redeem  when- 
ever she  desires  to  do  so. 

I  am  unable  to  conclude  that  she  has  any  grounds  of 
complaint  in  the  present  instance.  Even  if  I  thought  the 
earlier  order  wrong  in  point  of  terms,  or  procedure,  I 
should  not,  under  the  circumstances,  disturb  it.  Both 
appeals  will  be  dismissed,  with  costs  to  be  paid  by  her. 
If  not  paid  before  then,  the  plaintiff  will  be  entitled  to 
add  them  to  his  security  and  have  them  deducted  from 
any  sum  payable  to  her  under  her  mortgage. 

Note. —  As   to    time    for    redemption,    Sec   Siubbings   v,    Umlah^ 
ante,  p.   269. 
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Gladwin  v.  Guildford. 

Before  Graham,  E.  J. 

Conclusions  of  law  should  not  be  stated  in  an  affidavit. 

The  statement  oug-ht  to  be  in  such  form  as    to   enable   perjury    to   be 

assig'ned. 
An  order  for  arrest  may  be  granted  notwithstanding-  that   the  claim  is 

for  damages. 

Decided  :   1904.     Gr.vham,  E.  J. : 

By  Order  17,  Rule  5,  the  affidavit  for  an  attachment 
iiuist  show  that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant.  The  parol  agreement,  as  set  forth, 
of  the  three  defendants,  two  natural  persons  and  a 
company,  of  date  18th  of  June,  1904,  was  to  pay  $2,000 
on  or  before  the  30th  of  June,  1904,  and  to  carry  out 
the  contract  in  writing  of  December  14th,  1903,  which  the 
two  natural  persons  had  entered  into,  to  purchase  two  gold 
properties  of  others  for  $60,000,  to  develop  and  to  pay 
to  the  plaintiffs  $20,000. 

I  think  that  the  affidavit  is  uncertain  in  its  statement 
of  the  cause  of  action.  Apparently  it  is  setting  forth  and 
claiming  for  a  breach  of  the  vn-itten  contract,  alleging  it 
to  have  been  made  within  its  jurisdiction,  etc. 

I  think  it  ought  to  be  alleged  that  tne  parol  agree- 
ment was,  in  fact,  executed  in  some  way  by  this  co^ftpany. 
It  may  be  a  conclusioji  of  law  that  it  was  made  between 
the  plaintiff  and  the  company,  or  that  the  company 
thereby  agreed  to  pay,  etc.,  the  mere  allegation  being 
*'the  defendants."  Conclusions  of  law  should  mot  be 
stated  in  an  affidavit.  And  there  ought  to  be  such  a  state- 
ment that  perjury  could  be  assigned. 

2.  Subsequently  to  the  attachment  of  the  company^s 
property  there  was  an  application  for  an  order  for  arrest 
of  one  of  the  defendants,  Kelly,  on  the  ground  that  he  was 
about  to  leave  the  Province,  and  it  was  granted.  This 
was  not  for  a  breach  of  the  supposed  parol  agreement. 
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That  agreement  is  not  mentioned  in  the  affidavit.  It  goes 
for  $20,000  damages  for  breach  of  the  contract  of  Decem- 
ber 14th,  1903. 

It  was  claimed  that  there  could  be  no  order  for  arrest, 
because  this  is  a  claim  for  damages.  In  my  opinion,  at 
least  in  contract,  there  could  be  an  order  to  hold  to  bail 
in  such  a  case,  before  the  Judicature  Act.  And  we  are 
referred  to  that  period  for  the  practice. 

In  respect  to  the  third  ground  in  the  affidavit,  I  think 
the  breach  is  sufficiently  alleged  by  construing  *'the  neglect 
and  refusal  otherwise  to  carry  out  or  complete  the  agree- 
ment'' as  referring  to  the  part  of  the  agreement  to  organize 
the  company,  consolidating  both  properties,  etc.  If  they 
did  not  organize  the  company  as  they  agreed,  then  the 
defendant  cannot  rely  upon  the  contingency  of  the  devel- 
opment. There  is  an  agreement  to  organize,  if  not  to 
develop,  and  damages  may  be  claimed  for  a  breach  of 
this,  as  well  as  a  breach  of  the  parol  contract, 
and  the  damages  may  be  claimed  in  respect  to  a  breach 
by  the  two  natural  persons  before  the  parol  agreement 
was  made.  I  cannot  see  how  there  could  be  a  breach  of 
the  written  agreement  after  the  parol  agreement  was 
made,  because  the  two  contracts  could  not  well  be  running 
collaterally.  Either  no  consideration  for  the  parol  agree- 
ment is  alleged,  which  is  fatal,  (it  would  be  fatal  in  plead- 
ing, 4  Ency.  PL  &  Pr.,  p.  928),  or  the  cocislvicration  is 
by  way  of  novation,  which  means  the  rescission  of  the 
iirst  agreement.     Indeed,  no  novation  is  alleged. 

It  is  not  clear  that  it  is  intended  to  allege  a  breach 
of  a  contract  to  pay  $2,000,  and  to  carry  out  a  written 
contract  to  pay  $20,000,  because  it  is  claiming  $2,000 
and  $1S,000,  or  it  may  be  claiming  $20,000  under  both. 

Then,  as  to  the  expression  parol  agreement,  one  would 
t-iippose  in  this  context,  having  just  spoken  of  one  "agree- 
mont  in  writing,"  that  this  means  one  not  in  writing,  that 
is,  an  oral  agreement.     How  a  company  and  two  persons 
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made  either  kind  without  a  seal  is  not  clear.  But,  at 
least,  the  expression  means  one  without  seal.  And  the 
presumptions  which  follow  the  aflixing  of  a  corporate  seal 
cannot  be  made.  This  is  a  contract  which  would  require 
a  seal  but  for  our  Statute,  2  R.  S.  C.  130.  It  requires 
that  a  contract  which  has  no  seal  shall  be  mad^  within 
the  scope  of  its  charter,  and  under  such  conditions  and 
circumstances  and  in  such  manner  that  the  same  would 
be  valid  if  there  was  a  seal.  .  It  is  not  shown  that  thi^  is 
the  case.  The  foreign  charter  is  not  referred  to.  It  could 
not  have  been  a  resolution,  because  the  two  natural  persons 
could  not  hav«  joined  in  it.  Plaintiff  would  have  an 
action  for  damages  if  the  company  was  not  organized. 


City  of  Halifax  v.    Sisters  of   Charity. 

Before  Russell,  J. 

Althouj^h  the  g'enerai  rule  is  that  statutes  of  exemption  sh.iuld  be 
strictly  construed,  the  rule  is  ot  applicable  where  the  work  per- 
formed is  charity  and  involves  the  assumption  of  a  portion  of  the 
burden  that  would  otherwise  fall  upon  the  public. 

Where  the  purpose  of  a  statute  is  to  exempt  educational  and  charitable 
institutions,  the  statute  should  not  be  strictly  construed,  but  should 
be  interpreted  in  such  manner  as  to  exempt  all  institutions  of  this 
nature  that  can  fairly  be  broug-ht  within  its  language. 

MacCoy,  K.  C,  and  Allison  for  plaintiff. 

\Y.  B.  A.  Ritchie,  K.  C,  and  Tobin  for  defendants. 

Decided:   (1904).     Russell.    J.: 

This  action  is  brought  by  the  City  of  Halifax  to 
recover  $1,892.44  claimed  to  be  due  from  the  defendant 
corporation  for  taxes  on  real  and  personal  property. 

The  defendants  were  incorporated  by  Chapter  29  of 

the  Acts  of  1864,  amended  by  Chapter  113  of  the  Acts 

of  1896,  the  latter  of  which  contains  a  declaration  that 

this  Society  is  incorporated    "for    the    educational    and 

81 — y.  s.  R.  40 
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charitable  purposes  declared  by  the  rules  and  by-laws  of 
the  said  community,  which  are  hereby  affirmed  and 
declared  as  binding  and  operative  as  if  they  w:ere  incor- 
porated in  and  made  part  of  this  Act." 

Under  the  rules  and  by-laws  thus  in  effect,  made  a 
part  of  the  Act  of  the  Legislature,  *'the  principal  object 
of  the  institution  of  the  Sisters  of  Charity  is  to  honor 
Jesus  Christ,  the  source  and  model  of  all  charity,  by  ren- 
dering to  Ilim  every  spiritual  and  temporal  service  in 
their  power  in  the  persons  of  the  poor,  orphans,  found- 
lings, prisoners  and  insane."  A  secondary  object  is  the 
education  of  young  persons  in  all  the  branches  of  useful 
learning,  w^hilst  forming  their  hearts  to  the  love  of  God, 
the  practice  of  every  virtue  and  the  knowledge  of  religion. 
The  Sisters  promise  to  practice  the  virtue  of  poverty  from 
the  moment  they  put  on  and  assume  the  name  of 
''Servants  of  the  Poor."  Accordingly,  no  matter  what 
resources  the  charity  of  the  people,  or  their  own  industry, 
may  place  at  their  disposal,  "they  shall  never  deviate  in 
their  dress,  food,  furniture,  etc.,  from  the  strictest  sim- 
plicity and  that  spirit  of  poverty  so  earnestly  inculcated 
by  their  holy  founder,  remembering  that  whatever 
remains  in  their  hands  after  their  necessaries  are  sup- 
plied is  intended  either  to  extend  their  establishments  for 
the  public  good  or  to  be  applied  to  the  relief  of  the  poor.'^ 
The  establishments  so  to  be  extended,  we  are  bound  to 
assume,  will  conform  to  the  type  indicated  by  the  rules 
which  are  practically  embodied  in  the  statute.  Their 
principal  object  will  be  the  ministry,  from  a  religious 
motive,  to  the  wants  of  the  poor  and  needy,  and  their 
secondary  object  will  be  the  education  of  the  young. 

The  properties  on  wdiich  the  taxes  are  claimed  are  the 
dwellings  of  these  Sisters  of  Charity,  and  furnish  bases 
for  the  prosecution  of  the  charitable  works  in  which  they 
are  exclusively  engaged.  They  all  present  the  same 
general  characteristics.     From  them  the  Sisters  distribute 
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alms  "very  largely/'  visit  the  houses  of  the  poor,  whose 
necessities  they  relieve  with  their  own  funds  and  funds 
procured  through  the  associations  that  they  organize. 
Kefuge  is  afforded  from  time  to  time  to  the  homeless. 
Men,  women  and  children  come  to  them  every  day  in 
numbers,  and  food,  clothing  and  provisions  of  all  kinds  are 
given  to  the  needy  without  distinction  of  creed.  In  some 
cases  ahns  are  given  to  those  in  need  at  their  homes.  In 
others,  the  hungry  are  fed  within  the  walls  of  the  institu- 
tions, but  "the  distributions  of  charity  at  the  door  and  out- 
side are  greater  tham  those  within  doors."  Instruction  is 
given  in  one  or  more  of  the  houses  to  both  children  and 
adults,  which,  in  all  cases,  is  v\athout  remuneration,  except 
in  the  case  of  the  music  taught  in  one  of  the  houses,  for 
which  a  charge  is  made,  which  goes  into  the  community 
fund,  to  be  used  for  the  charitable  purposes  already  out- 
lined. At  one  of  these  places  it  was  stated  that  two  or 
three  hundred  people  received  assistance  in  the  course  of 
the  year;  at  another,  the  number  so  receiving  assistance 
was  estimated  as  running  into  the  hundreds.  In  one 
house,  a  Society  of  ladies  meets,  for  the  purpose  of  making 
garments  for  the  poor.  In  all  of  them  charitable  work 
of  one  kind  or  another  is  prosecuted.  From  one  of  them, 
five  or  six  hundred  dollars  has  been  distributed  in  alms 
in  the  course  of  a  year,  while  in  another  case  the  precise 
amount  was  sworn  to  at  $946.27  for  a  period  of  fifteen 
months,  which,  the  witness  said,  was  not  more  than  the 
sum  distributed  .during  other  periods. 

The  determination  of  the  question  at  issue  may  largely 
depend  upon  the  principles  to  be  applied  in  the  inter- 
pretation of  the  statute.  Shall  it  receive  a  strict  or  a 
liberal  construction  ?  It  is  a  good  general  rule  that,  while 
a  taxing  Act  is  to  be  construed  strictly  in  favor  of  the 
taxpayer,  a  statute  under  which  an  exemption  is  claimed 
from  a  burden  imposed  upon  the  community  at  large  is 
also   to  be  narrowly  construed  against  the   claim  to  be 
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exempt.  But  does  this  principle  apply  to  such  a  case  as 
the  present  ?  In  the  case  against  the  Sisters  of  the  Con- 
gregation of  Notre  Dame,  de  Montreal,  12  S.  C.  C.  45, 
the  principle  was  considered  by  Taschereau,  C.  J.,  to  be 
applicable  to  an  exemption  claimed  for  property  which 
was  not  occupied  for  the  objects  for  which  the  Society 
had  been  instituted,  but  held  for  the  purpose  of  deriving 
a  revenue  therefrom.  The  circumstances  of  that  case 
were  entirely  different  from  those  existing  in  the  present 
case,  and  even  if  they  were  the  same,  the  rule  applied  to 
the  construction  of  a  statute  of  the  Province  of  Quebec 
would  not  be  a  binding  authority  upon  the  construction 
of  the  statute  in  question  here.  On  the  other  hand,  in 
Cox  V.  Babbitts,  3  App.  Cas.  478,  where  the  question  was, 
whether  certain  lands  should  be  exempted  froiu  taxation 
under  the  statutes  then  before  the  court  for  consideration. 
Lord  Cairns  applied  the  doctrine  that  a  taxing  Act  must 
be  construed  strictly.  Wliere,  therefore,  land  which,  in 
the  4  Wra.  &  M.,  being  employed  for  charitable  purposes 
as  the  site  of  an  almshouse,  was  on.  that  account  declared 
by  a  statute  then  passed  to  be  exempt  from  the  land  tax 
■  at  that  time  imposed,  and  the  like  words  of  exemption 
were  used  in'  a  subsequent  statute,  the  fact  that  other  land 
had  since  been  applied  to  the  same  charitable  purpose, 
and  the  original  land  had  been,  by  order  of  the  Court  of 
Chajncery,  directed  to  be  held  by  the  trustees  of  the  charity 
to  their  own  use,  free  from  its  charitable  trust,  did  not 
render  it  liable,  even  in  the  hands  of  a  tenant,  to  the  tax- 
ation from  which  it  had  been  previously  exempt.  It  may 
be  said  that  in  this  case  the  language  of  the  existing  Act 
was  clear  and  unambiguous,  and  the  court  was  simply 
construing  strictly  the  legislation  under  which  the  tax 
was  claimed.  Technically,  this  is  correct,  but,  substan- 
tially, the  question  was  as  to  the  interpretation  of  a  series 
of  enactments  in  pari  materia  relating  to  a  claim  of 
exemption,   and  the  court  was  giving  the  taxpayers  the 
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benefit  of  the  doubt.  Lord  O'Hagan,  moreover,  who 
agreed  with  Lord  Cairns,  evidently  assumed  that  he  was 
construing  a  statute  providing  for  an  exemption.  He  laid 
stress  upon  the  fact  that  the  statute  under  consideration 
was  "not  only  a  taxing  Act,  but  also  an  Act  in  relief  of 
charitable  institutions,"  and  he  interpreted  it  in  a  spirit 
favorable  to  the  exemption. 

In  the  case  of  the  Association  for  the  Benefit  of. 
Colored  Orphans  v.  Mayor,  Aldermen  and  Commonalty 
of  New  York,  104  N.  Y.  586,  Peckham,  J.,  referrimg  to 
the  rule  that  statutes  of  exemption  should  be  strictly  con- 
strued, said  the  court  believed  in  adhering  to  that  prin- 
ciple,— 

"But  such  a  case  as  this  we  do  not  regard  as  coming 
within  the  principle.  The  plaintiff  is  performing  a  work 
of  pure  charity,  and  is  taking  upon  its  shoulders  a  portion 
of  the  burden  that  would  otherwise  fall  upon  the  public. 
It  is  doing  this  good  work  by  the  express  permission  of 
the  Legislature,  and  through  its  aid,  by  reason  of  its 
incorporation,  and,  in  the  language  of  Mr.  Justice  Davis, 
in  the  case  of  the  Swiss  Benevolent  Society,  above  cited, 
the  Legislature  cannot  intend  to  tax  the  means  by  which 
the  relator  performs  the  duty  for  which  it  was  incorpor- 
ated, that  of  taking  a  portion  of  a  public  burden  upon  its 
own  shoulders." 

This  eminently  reasonable  language  of  Peckham,  J., 
who  is  now  an  Associate  Justice  of  the  Supreme  Court 
of  the  L^'nited  States,  and  was  then  speaking  for  the  Court 
of  Appeals  in  New  York,  seems  to  warrant  me  in  taking 
a  liberal  rather  than  a  restricted  view  of  the  statute  uCider 
consideration. 

The  defendants'  counsel  contend  that  the  institutions 
may  fairly  be  considered  as  coming  within  one  or  other, 
if  not  more  than  one,  of  the  exemptions  provided  for  in 
section  336,  and,  in  particular,  that  they  are  covered  by 
the  term  "Almshouses."  Against  this  contention  the 
appeal  is  made  to  the  dictionary,  which  defines  an  alms- 
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house  as  "a  house  appropriated  for  the  use  of  the  poor 
who  are  supported  by  the  public  or  by  a  revenue  derived 
from     private     endowment,"     (Century    Dictionary,    in 
locc),  and  in  England  it  seems  that  the  only  difference 
between  an  almshouse   and   a   poorhouse   is   that   "alms- 
houses" are  generally  a  number  of  small  dwellings  built 
together,  supported  by   private  endowment,   for  the   use 
of   respectable  persons  reduced   to   poverty,   while  poor- 
houses,    or  workhouses,    are   "buildings    for   public   pur- 
poses."    Applying  a  strict  construction  to  the  statute,  the 
properties  in  question  could  not,  under  these  definitions, 
be  brought  within  the  term    mainly    relied    on    for    the 
exemption.     But  the  authorities  referred  to  do  not  seem 
to  call  for  a  strict  construction  against  a  charitable  insti- 
tution, nor  is  the  exemption  provided  for  by  the  statute 
limited  to  the  case  of  an  "almshouse."     The  purpose  of 
the  statute  is  obviously  to  exempt  educational  and  charit- 
able   institutions,    and    it   must   be   interpreted    in   such 
manner  as  to  exempt  all  institutions  oi  this  nature  that 
can  fairly  be  brought  within  its  language.     It  was  argued 
that  the  distribution  of  alms  at  the  door,  or  by  means  of 
house    to   house   visitations,    could    not    constitute    these 
places    almshouses,  even    if  the  same   charity    dispensed 
within  the  walls  would  entitle  them    to    that    name.     I 
cannot  appreciate  the  force  of  this  distinction.     In.  olden 
times,   the  alm^liouse  of  the  monastery    was    the    house 
where  the  alms  of  the  monastery  ^vere  distributed,  and 
the  hospitality  of  the  convent  dispensed,  and  if  thcso  insti- 
tutions were  exclusively  devoted  to  the  work  of  dispensing 
alms  to  the  poor,  whether  within  or  outside  of  the  walls, 
I  should  have  no  doubt  that  they  were  entitle3  to  exemp- 
tion as  almshouses.     They  are  not  exclusively  devoted  to 
this  work,  but  they  are  devoted  to  other  work  of  a  similar 
character,  also  coming  within  the  scope  of  the  exemptions 
provided  for  by  the  statute.     In  so  far  as  they  take  care 
of  orphans,  thev  are  "orphan  houses,"  and  exempt  as  such. 
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la  so  far  as  they  afford  refuge  to  the  destitute  and  the 
fallen,  they  are  "houses  of  refuge,"  which  also  are 
exempted  by  the  statute.  In  so  far  as  they  impart  instruc- 
tion in  housework  of  one  kind  or  another,  as  they  do  in 
some  instances,  to  those  who  without  it  would  be  unable 
to  earn  honest  livings,  and  who  by  means  of  it  are  entitled 
to  become  useful  members  of  society,  they  may  fairly  be 
defined  as  houses  of  industry,  which  are  also  exempted 
from  taxation.  If  they  are  to  be  held  subject  to  assess- 
ment, it  must  be  solely  by  reason  of  the  fact  that,  in  addi- 
tion to  all  these  charitable  purposes,  they  also  afford 
homes  for  the  "devout  women,"  by  whom  these  varied 
works  of  charity  are  carried  on  and  whose  lives  are 
solemnly  dedicated  to  the  charities  for  which  the  institu- 
tions exclusively  exist.  The  statement  of  this  contention 
seems  to  me  to  be  its  refutation.  On  the  same  principle, 
— the  difference  being  only  one  of  degree, — The  Infants' 
Home,  and  the  Industrial  School,  would  have  to  be 
assessed  if  they  should  happen  to  be,  as  I  presume  they 
are,  the  dwellings  of  the  matron,  the  housemaids,  or  the 
instructors. 

I  have  not  considered  it  necessary  to  make  any  special 
reference  to  the  property  sold  to  the  Board  of  School 
Commissioners.  No  question  can  arise  in  future  in  refer- 
ence to  the  assessment  of  this  property,  and  no  distinction 
was  made  between  it  and  the  other  properties  by  counsel 
on  either  side.  The  effect  of  the  proceedings  before  the 
Appeal  Court  in  1890,  as  also  the  objections  taken  to  the 
sufficiency  of  the  plaintiffs'  evidence,  it  is  equally  unnec- 
essary for  me  to  consider. 

The   claim  will  be   dismissed. 
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CORKUM   V.   CORKUM. 
Before  McDonald,  C.  J.  and  Wratherbb,  Ritchie  and  Meagher,  JJ. 

In  an  action  for  enticing  plaintiffs  wife  to  desert  him,  and  for  wrong'- 
fully  harboring'  her,  and  for  wrongfully  and  carnally  knowing  her, 
against  her  will,  the  trial  judge  rejected  the  evidence  of  the  plain- 
tiflTs  wife  which  was  tendered  in  support  ot  the  allegation  that 
defendant  had  committed  a  rape  upon  her. 

Held^  following  Russell  v.  Dunn^  (unreported)  that  the  wife's  evidence 
was  properly  rejected,  she  not  being  a  competent  witness  in  such  a 
case. 

An  action  of  this  kind  is,  in  the  words  of  the  Statute  (R.  S.  N.  S.,  Ch. 
163,  sec.  36)  a  proceeding  instituted  "  in  consequence  of  adultery," 
even  if  the  act  complained  of  was  accomplished  by  force. 

Evidence  of**  harboring,"  considered. 

This  was  an  appeal  from  the  judgment  of  Graham, 
E.  J.,  with  a  jury. 

March  14th,  1902.  Wade,  K.  C,  and  Patori  in  sup- 
port of  appeal. 

McLean,  K.   C,  contra. 

May  6th,  1902.  Meagher,  J.,  delivered  the  following 
judgment: 

This  is  an  action  for  wrongfully  enticing  a.nd  per- 
suading plaintiff's  wife  to  desert  him  against  her  will, 
for  wrongfully  harboring  her,  for  aiding  and  persuading 
her  to  leave  the  Province,  which  she  did,  and  that  whik 
so  harboring  her  he  wrongfully  and  with  force  and 
against  her  will  debauched  and  carnally  knew  her,  etc, 
etc. 

The  jury  found  for  the  defendant,  under  a  charge 
which  was  not  unfavorable  to  the  plaintiff's  right  to 
recover  small  damages,  at  least.  The  evidence  of  the 
plaintiff's  wife  was  tendered  in  support  of  the  allegation 
that  defendant  had  committed  a  rape  upon  her,  and  was 
rejected. 

Two  questions  require  to  be  dealt  with.  First,  was 
this  ruling  correct;  and,  secondly,  was  the  defendant 
liable  on  the  cliarge  of  harboring  her? 

As  to  the  fir-t  question,  I  am  of  opinion  that  the 
wife's  evidence  was  properly  rejected. 
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It  is  covered  by  authority,  so  far  as  this  court  is  con- 
cerned. I  refer  to  Russell  v.  Dunn,  tried  at  Windsor, 
before  the  late  Mr.  Justice  John  W.  Ritchie.  Mr.  John- 
ston, Q.  C,  in  his  opening  address  to  the  jury,  stated 
that  he  would  call  the  plaintiff's  ijiife  to  prove  that  she 
was  forcibly  assaulted  and  ravished  by  the  defendant. 
At  the  close  of  his  address  the  learned  judge  enquired  if 
he  had  any  witnesses  other  than  the  plaintiff's  wife  to 
prove  the  case  opened  to  the  jury;  he  replied  he  had  not,, 
and  thereupon  the  learned  judge  told  him  he  should 
become  non-suit  After  a  lengthy  argument,  the  plaintiff 
became  non-suit,  with  leave  to  move,  and  subsequently 
moved  the  full  court  accordingly.  The  motion  was 
refused,  and  the  ruling  affirmed. 

One  of  the  grounds  of  the  learned  judge's  decision 
was,  that  the  wife  was  not  a  competent  witness  in  such  a 
case.  I  made  a  note  of  the  decision  at  the  time  on  my 
copy  of  the  Revised  Statutes,  opposite  the  section  relating 
to  such  evidence,  and  accidentally  came  across  it  a  few 
days  ago. 

The  act  charged  against  this  defendant  was  an  adult- 
erous one.  The  present  action,  in  that  particular,  is 
founded  upon  such  act,  and,  therefore,  it  seems  to  me,  ii 
is,  in  the  words  of  the  Statute,  "a  proceeding  instituted  in 
consequence  of  adultery."  The  fact  that  it  was  accom- 
plished by  force  cannot  make  any  difference.  The  forct*, 
did  not,  as  to  the  defendant,  make  it  any  the  less  adulter- 
ous. The  statute  does  not  appear  to  me  to  be  limited  by 
its  terms,  nor  by  necessary  implication,  to  a  proceeding 
which  owes  its  origin  to  a  voluntary  participation  by  the 
wife  in  the  adulterous  act.  The  words  ^'in  consequence 
of  adultery"  are  general  and  extend  to  all  cases  which 
originated  from  adultery. 

If  this  were  an  ordinary  action  of  crim  con,  ard 
force  was  not  alleged,  the  wife  would  not  be  permitted  to 
testify.  Hawkins  v.  Hcarle  (1856),  17  C.  B.  595.  Foie? 
was  always  implied  in  an  action  of  that  kind  in  earlie/ 
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times,  upon  the  theory  that  the  wife  was  unable  to  givu 
her  consent,  and  the  form  of  action,  as  a  general  riu-;, 
was  trespass;  but  case  was  often  resorted  to.  See  Saun- 
ders on  Pleading,  vol.  1,  page  875. 

Fyne  v.  Pyne  (1858),  1  Sw.  &  Tr.  178,  and  Whittall 
V.  Whittall  (1860),  30  L.  J.  Prob.  &  Mat.  43,  are  author- 
ities to  support  the  ruling  complained  of. 

The  wide  provisions  of  29  Vict.  Ch.  32,  and  the  con- 
stniction  which  has  been  placed  on  s.  6,  lend  support  to 
the  same  views.  See  Dixon  on  Divorce,  327,  referring 
to  32  and  33  Vict.  Ch.  68,  53. 

So  far  as  there  was  any  conflict  of  testimony,  or  room 
to  draw  inferences  of  fact,  the  jury  settled  these  in 
defendant's  favor.  The  plaintiff's  wife  is,  in  several  par- 
ticulars, in  conflict  with  herself,  and  also  with  defendant 
and  his  wife,  and  Eben  Corkum,  her  friend.  Her  evi- 
dence was,  no  doubt,  greatly  exaggerated.  Her  aim  was 
to  vindicate  herself  to  her  husband,  and  the  public,  and 
throw  the  blame  of  her  conduct  on  the  defendant  and  his 
wife.  So  far  as  enticing,  or  persuading,  ner  1^  leave  the 
plaintiff,  or  doing  paiything  to  alienate  her  affections, 
there  is  no  evidence  upon  w^hich  the  jury  could  properly 
find  for  the  plaintiff. 

It  is  clear  from  her  evidence,  as  well  as  that  of  defend- 
ant and  his  wife  and  Eben  Corkum,  and  to  a  large  extent 
that  of  the  plaintiff  himself,  that  she  was  determined  to 
leave  home,  and  to  remain  away  until  her  hu-Band  sent 
his  mother  out  of  his  house  and  kept  her  away. 

She  had  no  children  and  no  tie  to  detain  her  except 
her  husband.  He  consented  to  her  going,  and  up  to  the 
time  of  her  departure  made  no  promise  or  effort  to  send 
his  mother  away.  After  the  wife  returned  from  the 
States  his  mother  went  to  live  with  another  son.  ^VlliIe 
she  was  absent,  after  leaving  defendant's  house,  she  wrote 
suggesting  that  the  old  lady  should  go  and  live  with  plain- 
tiff's brother.  So  much,  at  least,  is  to  be  gahered  ifrom 
the  statement  of  this  plaintiff: — "My  mother  went  to  live 


Digitized  by 


Google 


CORKUM     V.     CORKL'M.  491 

with  my  brother,  I  think,  after  I  got  back.  She  (his  wife) 
had  mentioned  in  the  letter  about  it,  and  I  went  right  on 
for  her."  It  will  thus  be  seen  that  the  mother-in-law's 
presence  in  the  house  was  the  cause  of  the  strife,  and 
when  he  agreed  to  remove  that,  she  came  home.  The  jury 
were  justified  in  finding  that  he  had  not  withdrawn  his 
consent  to  her  going,  and  she  had  not  abandoned  her  inten- 
tion to  go,  and  to  remain  away,  at  least,  while  his  mother 
was  an  inmate  of  their  home.  That,  clearly,  was  the  situ- 
ation up  to  the  time  he  received  the  letter  from  her  sug- 
gesting that  the  old  lady  should  go  to  live  with  another 
son,  which  was  some  time  after  she  left  the  defendant's 
house.  In  this  view,  the  defendant's  acts  had  not 
necessarily  anything  to  do  with  her  departure,  or  her 
absence.  While  the  situation  remained  as  I  have  stated, 
she  would  not  return  home,  and,  therefore,  it  made  no 
difference  to  the  plaintiff.  I  am  speaking  in  relation  to 
pecuniary  loss,  whether  she  was  at  the  defendant's  house, 
or  on  her  way  to  the  States,  meantime.  Moreover,  even 
if  at  the  defendant's,  he  could  not  forcibly  remove  her 
and  detain  her  in  his  own  house  against  her  will.  Reg  v. 
Jackson  (1891),  1  Q.  B.  678. 

The  defendant  knew  that  the  plaintiff  consented  to 
her  going  to  the  States,  and  was  not  notified  that  he  had 
withdrawn  his  consent  or  changed  his  mind  on  that 
subject.  The  most  that  can  be  said,  in  this  respect,  is 
that  he  merely  told  the  defendant  she  was  not  going  at 
the  time  agreed  upon.  It  is  true,  if  her  story  is  accepted, 
he  urged  some  reasons  upon  her  to  show  that  it  was  better 
she  should  not  go.  But  he  did  not  obiect  to  her  going. 
His  evidence  on  the  subject  of  her  departure  and  why  she 
went,  and  in  which  he  sought  to  show  that  there  was  prac- 
t'cally  no  disagreement  between  his  wife  and  his  mother, 
and  that  she  was  going  to  earn  money,  because  they  were 
poor,  was  anything  but  candid.  It  is  not  surprising  the 
jury  did  not  accept  it.     If  she  was  going  to  earn  money. 
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it  was  with  his  consent,  of  course.  I  have  already  referred 
to  the  character  of  her  testimony.  She  sought  to  make  it 
appear  that  she  entered  the  defendaint's  house  in  a 
stealthy  way  through  the  cellar,  with  the  connivance  of 
defendant  and  his  wife.  They  had  nothing  to  do  with 
that  step  on  her  part.  Eben  Corkum,  and  he  alone,  aided 
her  in.  that,  and  neither  defendant  nor  his  wife  had  aught 
to  do  with  it.  Apart  from  that,  it  was  a  basement 
kitchen,  and  not  a  cellar,  and  was  a  usual  way  of  entering 
the  house.  This  attempted  deception  on  her  part  threw 
discredit  on  her  entire  testimony. 

If  it  is  true,  and  I  think  it  is,  and  I  have  no  doubt 
the  jury  so  found,  that  she  left  home  with  plaintiff's  con- 
sent, and  was  resolved  to  stay  away  imtil  his  mother  went 
elsewhere  to  live,  and  this  was  tnot  changed  until  after 
she  wrote  suggesting  that  the  old  lady  should  go  and  live 
with  another  son,  then  the  plaintiff  was  not  injured  by 
any  act  of  the  defendant,  or,  if  he  was,  it,  at  the  most, 
would  give  him  a  right  to  merely  nominal  damages. 
There  is  nothing  in  this  case  to  indicate  that  the  defendant 
acted  from  any  unworthy  motive  in  sheltering  her  and 
subsequently  driving  her  to  Bridgewater.  There  was  no 
demand  upon  him  further,  or  notice  not  to  shelter  her, 
and  no  notice  that  plaintiff  had  revoked  his  consent  to  her 
going,  or  that  he  sought  her  with  a  view  to  prevent  her 
departing  to  the  States,  as  she  told  the  defendant  and  his 
wife  she  had  left  her  husband  permanently  and  was  not 
going  back  to  live  with  him,  and  they,  without  any 
unworthy  motive  or  intent  towards  plaintiff,  or  otherwise, 
extended  hospitality  to  her  under  the  circumstances,  which 
the  jury  must  have  found  to  exist.  I  cannot  see  that  any 
wrong  was  done  the  plaintiff  which  would  entitle  him  to 
more,  at  the  very  most,  than  merely  nominal  damages. 

It  is  impossible  to  hold  that  in  the  then  state  of  her 
mind,  as  revealed  by  the  testimony,  he  could  have  pre- 
vailed on  her  to  return,  and  I  have  no  doubt  the  jury 
adopted  that  view.     But  assuming  that  it  was  wrong  for 
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the  defendant  not  to  have  disclosed  to  plaintiff  her 
presence  in  his  house,  that  would  give  him,  under  the  cir- 
ciunstances,  nothing  more  than  a  right  to  nominal 
damages.  He  did  not,  at  any  of  the  interviews  in  which 
it  is  said  the  defendant  evaded  his  enquiries  as  to  her 
whereabouts,  show  any  anxiety  to  see  her,  with  a  view  to 
persuading  her  to  return;  his  whole  anxiety  £aff  refer- 
ence to  her  clothing  and  his  desire  to  know  where  she  was. 

Ilolding  the  view  I  do,  that  the  plaintiff  is  not 
entitled,  if  entitled  at  all,  to  recover  more  than  nominal 
damages  only,  I  do  not  think  we  ought  to  award  a  new 
trial. 

The  motion  for  a  new  trial  and  the  appeal  should  be 
dismissed,  with  costs. 

McDonald,  C.   J.,   and  Ritchie,   J.,   concurred. 


BURCHELL   V.   BiGELOW. 

Before  Weathkrbb,  Townshehd  and  Meagher,  JJ. 

A  morXga^e  to  tlie  defendant,  which  was  prior  to  the  deed  to  Hie  plain- 
tiff in  point  of  reg-istry,  is  iusiiflficienlly  proved  where  iheonly  proof 
of  execution  was  the  certificate  of  a  justice  of  the  peace,  prescribed 
for  acknowledjf men t  of  release  of  dower.  Such,  certificate  is  not  a 
compliance  with  the  statutory  requirement,  sec.  28.  which  provides 
that  where  no  oath  is  administered  the  execution  of  the  conveyance 
should  take  place  in  the  presence  of  the  functionary  who  sig^ned  the 
certificate.  As  a  pre-requisite  to  registration  in  such  a  case,  the 
usual  certificate  must  be  varied  to  show  that  the  parties  executed 
the  conveyance  in  the  presence  of  the  justice  of  the  peace. 

All  conditions  necessary  to  proper  registration   must  be  observed. 

McKengie  v.  Lamont,  2  R.  &  C.  517,  not  followed. 

/.  A.  Chisholm  and  Bigelow  in  support  of  appeal. 
Mellish,  K.  C,  and  Burchell,  contra. 

This  was  an  appeal  from  the  decision  of  Ritchie,  J., 
Xovemk^r  30th,  1903.  The  decision  of  the  Court,  on 
appeal,  (March  8th,  1904),  was  delivered  by  Meagher, 
J.,  as  follows: 

The  first  question  is  whether  the  mortgtige  to  the 
defendant,  which   is   prior,  in   point  of  registry,    to   the 
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plaintiflTs  deed,  was  proved  so  as  to  be  entitled  to  be 
entered  of  record  upon  the  books  of  registry  kk  the  office 
of  the  Registrar  of  Deeds. 

Execution,  for  the  purpose  of  registry,  oT  deeds  and 
mortgages  affecting  lands  may  be  proved  in  one  of  three 
ways: — (1)  by  the  acknowledgment  under  oath  by  the 
grantors;  (2)  by  the  oath  of  a  subscribing  witness  thereto; 
or,  (3)  by  the  execution  of  such  instrument  by  the 
grantors,  in  the  presence  of  any  of  the  functionaries 
authorized  to  administer  the  oath  in  cases  coming  under 
1  or  2  above  mentioned.  A  justice  of  the  peace  is  one 
of  such  functionaries. 

The  execution  of  Margaret  J.  McKinnon,  who  owned 
the  land  i.n,  her  own  right,  was,  if  at  all,  only  proved  by 
an  endorsement  upon  the  mortgage  in  the  words  and 
figures  following: 

Province  of  Nova  Scotia, 

County  of  Halifax^  SS. 
Be  it  remembered  that  on  this  1st  day  of  May,  in  the 
year  1002,  before  me,  the  subscriber,  personally  came  and 
appeared  Margaret  J.  McKinnon,  wife  of  the  within- 
named  Duncan  W.  McKinnon,  who  having  been  by  me 
duly  examined,  separate  and  apart  from  her  said  husband, 
did  declare  and  acknowledge  that  she  signed,  sealed  and 
delivered  the  same,  as  and  for  her  act  and  deed,  freely  and 
voluntarily,  without  fear,  threat  or  compulsion  of,  from 
or  by  her  said  husband,  and  for  a  full  release  of  all  her 
claims  to  the  lands  therein  described. 

H.  S.  Rhind, 
J  list  ICC  of  the  Peace  in  and  for  the  Couniy  of  Halifax, 

The  statute,  it  will  be  seen,  requires,  where  no  oath 
has  been  administered,  that  the  execution  by  the  grantor 
must  take  place  in  the  presence  of  the  functionary,  and 
that  the  certificate  given  by  him  in  such  case  shall  be 
varied  accordingly  from  the  certificate  which  would  have 
been  given  in  case  the  proof  was  made  under  1  or  2.  The 
words   "varied   accordingly"   mean    that    the    certificate 
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must  be  so  varied,  and  be  in  such  terms,  as  to  show  that 
the  parties  executed  it  in  the  presence  of  such  functionary. 

It  is  a  statutory  requirement  of  a  character  which 
does  not  admit  of  any  of  its  terms  being  dispensed  with, 
or  regarded  as  merely  directory.  The  burden  of  showing 
due  proof  of  execution  was  upon  the  defendant. 

The  certificate  upon  the  mortgage  of  the  execution  of 
it  by  her,  assuming  it  may  be  deemed  to  be  a  certificate, 
does  not  contain  one  word  to  show  that  she  executed  it 
in  presence  of  the  magistrate  who  subscribed  it  It  is  the 
certificate  prescribed  for  acknowledgment  of  release  of 
dower.  The  circumstance  that  the  same  party  witnessed 
the  execution,  assuming  that  he  was  the  same  party,  and 
then  took  her  acknowledgment  of  its  execution,  by  her,  by 
way  of  release  of  dower,  cannot  make  any  difference.  If 
the  statutory  proof  of  execution  for  r^istry  was  not  com- 
plete, or  correct,  the  registrar  could  not  record  it.  He 
could  not  take  notice  of  the  fact,  if  it  be  a  fact,  for  the 
purpose  of  supplementing  the  proof  necessary  for  registry, 
that  the  witness  and  the  justice  was  one  and  the  same 
person;  nor,  even  if  he  could  do  so,  would  the  fact 
dispense  with  the  certificate  which  the  statute  makes  a 
prerequisite  to  registration. 

The  acknowledgment  in  this  case  has  neither  the 
sanction  of  the  oath  of  the  party,  nor  the  verification 
called  for  by  the  statute;  namely,  that  the  mortgage  was 
executed  in  the  presence  of  the  justice.  The  justice  does 
not  even  certify  that  she  was  a  person  well  known  to  him. 
If  the  proof  for  registry,  which  we  have  in  this  case,  is 
permissible,  then  a  door  is  opened  for  the  easy  perpetra- 
tion of  fraud.  The  checks  now  existing  are  none  too 
stringent  or  numerous;  and  no  harm  can  come  from 
insisting  upon,  at  least,  a  substantial  compliance  with  the 
requirements. 

The  formality  of  recording  deeds  is  for  the  benefit 
of  the  public;  for  giving  notice  to  individuals,  and  the 
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protection  of  bona  fide  purchasers,  without  notice,  in 
respect  to  prior  secret  convey a«nces  and  liens.  The 
registry  of  a  conveyance  affecting  land  is  always  a  matter 
of  substantial  importance  to  the  grantee  and  those  who 
claim  under  him,  and  where  there  is  an  outstanding  unje- 
corded  conveyance,  of  which  the  grantee  is  unaware,  its 
effect  is  wide-reaching  in  inore  than  one  aspect;  conse- 
quently, all  the  conditions  necessary  to  its  proper  regis- 
tration should  be  strictly  fulfilled. 

The  authorities  are,  if  appears  to  me,  to  this  effect: 
that  although  a  deed  may  be  spread  with  due  formality 
upon  the  books  of  registry  in  the  proper  office,  yet  if  its 
registry  was  accomplished  without  due  observance  of  all 
tho  prerequisites  prescribed  by  the  law  to  entitle  it  to 
be  registered,  such,  for  example,  as  proof,  or  acknowledg- 
ment, of  execution  by  the  parties,  certified  according  to 
the  requirements  of  the  statute  in  that  behalf,  it  is  just 
the  same,  in  effect,  in  relation  to  bona  fide  purchasers 
for  value,  unaware  of  its  existence,  as  if  it  had  never 
been  recorded. 

Story's  Eq.  Jurisprudence,  section  404,  says: 

"If  they(  deeds)    are  not  authorized  or   required  to 

be  re^stered,  or  the  registry  itself  is  not  in  compliance 

with  the  law,  the  act  of  registration  is  treated  as  a 
nullity," 

Washburne,  vol.  3,  page  339,  says: 

"But  the  record  of  a  deed  is  not  constructive  notice 
of  its  existence,  or  contents,  unless  all  the  prerequisites 
prescribed  by  law  to  be  observed  in  respect  to  its  regis- 
tration, such  as  acknowledgment,  and  the  like,  have  been 
complied  with.  Xor  would  it  be  constructive  notice  if 
the  deed  were  on  record  in  any  way  not  authorized  by 
law.  *  *  *  It  is  also  true  that  the  registry  of  a 
defective  deed  is  no  notice  of  title  to  any  one.  If  defec- 
tive in  the  formal  requisites  of  its  execution,  or  proof,  it 
is  not  entitled  to  registration  at  all." 

S(H^  the  cases  there  cited,  and  Blood  v.  Blood,  23  Pick. 
80.  McKrnzic  v.  Lamont  (1877),  2  R.  &  C.  517,  was  cited 
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to  show  that  the  statute,  in  the  particular  relied  on,  was 
directory  only.  The  proof  of  the  fact  of  execution  by 
the  grantors  was  complete.  The  date  of  such  proof  was 
alone  wanting  in  the  certificate  in  that  case.  The  date  of 
the  attestation  was  not,  in  express  terms,  made  material 
by  the  statute ;  at  least,  that  much  may  be  said. 

Rooker  v.  Hoofstetter  (1896),  26  S.  C.  E.  41,  was 
relied  on.  There  are  some  statements  in  it  which  appear  to 
lend  support  to  the  appellant's  contention.  But  the  present 
case  falls  within  the  class  referred  to  in  the  concluding 
words  of  the  judgment,  viz.,  "unless,  at  least,  the  objec- 
tion taken  constitutes  an  absolute  defect  in  the  proceed- 
ings, as,  for  example,  the  absence  of  any  affidavit  of  exe- 
cution would  perhaps  have  to  be  held  to  be  a  defect  con- 
stituting nullity  in  the  registration.'' 

The  court,  in  McKenzie  v.  Lamont,  appear  to  have 
regarded  the  proof  of  execution,  as  the  substantial  require- 
ment of  the  statute,  and  held  that  the  date  at  which  such 
proof  was  made  was  but  a  subsidiary  matter  only,  and, 
therefore,  might  be  regarded  as  merely  directory.  They 
did  not  even  discuss  the  reason  why  the  statute  required 
the  date  of  alteration  to  appear  in  the  certificate. 

In  the  present  instance  there  is  no  proof  at  all  of  the 
execution  of  the  deed  by  Mrs.  McKinnon,  and,  therefore, 
the  statute  has  not  in  any  particular  been  complied  with. 
If  we  were  told  that  the  statute  was  directory  in  respect 
to  the  certificate  which  the  functionary  is  required  to 
make,  and  subscribes,  upon  the  deed,  to  the  efiFect  that  it 
was  executed  by  the  parties  in  his  presence,  we  would 
repeal  the  statute,  in  place  of  construing  it.  It  is  quite 
impossible  to  regard  the  statute,  which  is  so  beneficial  in 
character,  and  so  wide  in  its  operation,  and  so  necessary 
to  guard  the  public  from  loss,  in  the  light  demanded  by 
the   appellant. 

I  am  unable  to  regard  McKenzie  v.  Lamont  as  a  con- 
trolling authority  upon  the  point  under  consideration. 
82 — X.  s.  u.  40. 
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There  is  an  alternative  claim  made  by  the  plaintiff, 
which  we  must  notice ;  but  need  not,  in  my  opinion,  for- 
mally decide.  It  is,  that  the  note  which  the  mortgage 
was  given  to  secure  was  paid  and  discharged,  (having 
regard  to  the  terms  of  the  mortgage  itself),  by  payment 
of  $1,000,  and  giving  a  new  note,  on  time,  for  the  balance. 
The  learned  judge  found  against  that  contention,  but 
made  no  order  therein  as  to  costs  or  otherwise.  The 
plaintiff  asserted  a  cross-appeal  against  that  part  of  the 
learned  judge's  opinion. 

The  effect  of  the  decision  below,  which  is  now  affirmed, 
is  to  remove  the  mortgage  out  of  the  plaintiff's  way  as  an 
incumbrance  upon  the  land.  I  do  not  feel  under  any 
obligation  to  consider  questions  arising  upon  what  was 
put  forward  only  as  an  alternative  claim,  and  which,  at 
the  present  stage,  are  merely  academic.  If  costs  had  been 
awarded  against  the  plaintiff  thereon,  perhaps  we  might, 
for  the  purpose  of  freeing  him  from  an  unjust  liability 
therefor,  have  been  obliged  to  consider  that  aspect.  But 
costs  have  not  been  awarded  against  him,  and  the  judg- 
ment does  not  contain  any  adjudication  therein. 

The  learned  judge  below  had  no  occasion  to  consider 
the  alternative  claim,  because  his  decision,  on  the  other 
branch  gave  the  plaintiff  all  the  relief  he  required.  See 
Adams  v.  Croive,  21  S.  C.  E.  353,  per  Patterson, 
J. ;  and  Jordan  v.  McDonald^  31  N.  S.  R  340,  where  the 
principal  appeal  having  been  disposed  of,  the  subsidiary 
one  was  not  dealt  with.  There  are  other  cases  in  this 
court  to  the  same  effect,  which  I  do  not  now  remember. 

If  the  case  should  be  carried  beyond  this  court,  the 
cross-appeal  will  still  be  open. 

The  appeal  of  the  defendant  should  be  dismissed, 
with  costs  ,and  the  judgment  below  in  relation  to  the 
mortgage  and  its  registry  affirmed. 
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BuRCHELL  V.  Smith. 

Before  Townshend,  Meagher  and  Russell,  JJ. 

PlaintifTs  lease  was  for  a  term  g-reater  than  three  years,  but  was  not 
registered.  Defendant  claimed  under  a  subsequent  instrument  and 
.set  up  Chap.  137,  R.  S.,  1900.  sec.  20.  Defendant  had  knowledg^e 
that  plaintiff  had  a  previous  lease. 

Held^  that  the  conscience  of  defendant,  through  his  knowledge  of  the 
lease  to  the  plaintiff  was  affected,  and  that  defendant  could  not 
retain  any  rights  acquired  by  him  under  his  later  instrument  to  the 
injury  of  the  plaintiff. 

Appeal  of  defendant  from  the  following  decision  of 
Fraser,  J.,  delivered,  September  9th,  1904  : — There  can  be 
no  doubt  that  when  defendant  took  an  agreement  from 
Jane  Clark  he  knew  of  the  existence  of  the  agreement 
made  by  her  previously  with  the  plaintiff.  But  the  defen- 
dant contends  he  is  protected  by  Sec.  20  of  Chap.  137,  R. 
S.  of  Nova  Scotia.  It  reads  as  follows  :  "  Every  lease  of 
the  land  for  any  term  exceeding  three  years  shall  as 
against  any  person  claiming  under  any  subsequent  instru- 
ment be  ineflFective  unless  registered  in  the  manner  pro- 
vided in  this  Chapter  previous  to  the  registering  of  such 
instrument."  *  The  lease  from  Jane  Clark  to  Burchell  was 
for  a  term  greater  than  three  years  and  was  not  registered. 
In  Sec.  15  of  the  Act  "  notice  "  is  referred  to.  Both  sections 
are  taken  from  Chap.  84,  Revised  Statutes,  5th  Series, 
By  the  interpretation  clause  of  the  Revised  Statutes,  sec, 
2  (a)  the  term  instrument  referred  to  in  Sec.  15  of  the 
Statutes  would  cover  "  leases "  mentioned  in  Sec.  20. 
Sections  18  and  25  of  Chap.  84,  R.  S.,  5th  Series  refer  to 
subsequent  purchasers  for  valuable  consideration.  **  Notice **■ 
was  introduced  in  the  present  series.  Sec.  10,  Chap.  44, 
Acts  1900,  enacts  that  the  said  Revised  Statutes  shall  not 
be  held  to  operate  as  new  laws,  but  shall  be  construed  and 
have  eflFect  as  a  consolidation  of  the  law  as  contained  in 
the  Statutes  so  repealed  and  for  which  the  Revised  Statutes 
are  substituted.     The   date    of    the   lease   to   plaintiff  is 
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August  15th,  A.  D.  1899.  In  the  plaiutiff's  lease  there  is 
an  option  of  purchase.  With  the  defendant's  knowledge, 
that  plaintiff  had  a  previous  lease  from  his  own  grantor 
should  he  get  the  benefit  of  the  Registry  Act  ?  In  Greaves 
V.  Tofidd,  L.  R.  14  C.  D..  563,  Bramwell  Baron  says :  "I 
understand  the  authorities  to  establish  this,  that  that 
principle  is  not  affected  by  these  acts  of  parliament  which 
require  registration  in  order  to  give  or  prevent  a  priority, 
but  that  the  conscience  of  the  second  purchaser,  as  I  have 
called  him,  is  equally  affecied  and  the  intention  of  the 
legislature  in  such  acts  as  I  have  referred  to  was  to  afford 
a  protection  to  persons  whose  consciences  were  not  affected, 
and  not  to  give  the  second  purchaser  whose  conscience 
was  affected  an  opportunity  of  joining  in  the  comniission 
of  that  which  was  a  breach  of  contract  and  a  wrong  to 
the  first  person  who  made  the  bargain."  In  CUiich  v. 
Peniette,  24  S.  C.  R  385  the  same  principle  was  afBrnied. 
In  this  case  the  conscience  of  the  defendant  through  his 
knowledge  of  the  lease  to  the  plaintiff  w^as  affected  and  he 
ought  not  to  be  permitted  to  retain  any  rights  acquired 
by  him  under  his  agreement  with  Jane  Clark  to  the  injury 
of  the  plaintiff.  The  plaintiff  is  entitled  to  the  declaration 
asked  for. 

Dec.  4th,  1904.     The  appeal  was  heard  before  Towns- 
hend,  Meagher  and  Russell,  J  J. 

Rowlings  in  support  of  appeal. 

Biirchell  contra. 

December    4th.     TowNsitEKD,    J.    delivered  the  judg- 
ment of  the  Court,  dismissing  the  appeal  with  costs. 
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OoiLviE  V.  Ckowell. 


Before  Graham,  E.  J. 

In  an  action  for  trespass  plaintiff  claimed  that  he  was  groing-  to  the 
shore  to  g^ather  seaweed,  that  there  was  a  public  way  to  the  shore 
and  that  because  plaintiffs  fence  was  across  the  way  he  threw  it 
down  Plaintiff  also  claimed  a  private  way,  acquirt^d  by  g-rant  or 
prescription.  The  trial  judge  found  that  there  was  no  public  way» 
and  that  plaintiff  had  failed  to  establish  a  private  way. 

Heldf  that  where  the  road  in  question  was  a  mere  cart  road,  not  a 
thoroughfare,  and  there  was  not  a  public  terminus  at  each  end,  and 
there  was  no  statute  labor  performed  on  the  road,  strong  evidence 
would  be  required  to  show  a  dedication. 

Seaweed  deposited  by  the  sea  above  high  water  mark,  constitutes  a 
pfofit  a  prendre t  and  the  right  to  take  it  and  pile  it  on  the  land  of 
another  could  not  become  established,  either  by  custom  or  prescrip- 
tion, in  favor  of  the  inhabitants  of  a  district. 

Mclnnes  and  T.  W.  Murphy  for  plaintiff. 
W.  A,  Henry  for  defendant 

Decided  :  April  19tTi,  1904.     Graham,  E.  J. : 

The  plaintiff  has  brought  an  action. of  trespass  against 
the  defendant  for  entering  upon  his  land  and  throwing 
doAvn  a  fence.  The  defendant  claims  that  there  was  a 
way  leading  from  the  public  highway  to  the  beach,  and 
that  he  was  going  there  to  gather  seaweed,  and  because 
this  fence  w^as  across  the  way  he  threw  it  down.  There  ^ 
are  three  links  in  this  way,  the  first  leading  from  the 
highway  through  a  gate  directly  to  the  seashore,  the 
second,  along  the  shore,  and  the  third,  because  the  shore 
does  not  now  admit  of  being  easily  followed,  a  short  cut 
across  land  of  Mr.  Graham  and  the  point  of  the  plaintiff's 
land. 

At  the  place  in  question,  where  the  fences  were  thrown 
down,  the  evidence  does  not  show  a  defin^ite  way  which 
had  been  regularly  travelled  by  the  people  in  connection 
with  the  obtaining  of  the  seaweed.  There  is  evidence 
tending  to  show  that  the  beach  was  changed,  and  at  this 
point,  instead  of  cutting  across  *thc  plaintiff's  point,  they 


Digitized  by 


Google 


502  OGILVIE    V.    CEOWELL. 

went  around  by  the  shore.  There  is  also  evidence  tending 
to  show  that  leave  was  given  to  some  of  those  going  there 
to  gather  the  seaweed,  and  even  compensation  had  beea 
made  in  respect  thereto.  The  way  has  been  almost 
entirely  used  by  people  gathering  seaweed  thrown  up  on 
the  plaintiff's  point,  going  there  in  the  autumn  with 
teams  and  piling  the  seaweed  on  the  plaintiff's  land  above, 
and  also  on  land  of  his  neighbor, — afterwards  in  the 
winter  hauling  it  to  their  farms.  It  appears  that  on  one 
or  two  occasions,  when  the  harbor  was  frozen  over,  goods 
from  a  vessel  were  hauled  over  the  road,  also  that  sand 
had  been  hauled  upon  it. 

I  am  of  opinion  that  there  was  no  public  way,  as  the 
defendant  claims;  that  there  was  no  dedication.  It  has 
been  a  mere  cart  road.  It  was  not  a  thoroughfare.  There 
was  not  a  public  terminus  at  each  end.  There  was  a  gate 
kept  up  near  the  highway  on  the  plaintiff's  land,  and  this 
had  to  be  opened  by  people  going  to  the  shore.  The  plain- 
tiff's land,  with  the  seaweed,  constituted  the  other 
terminus.  There  was  no  statute  labor  performed  upon 
it.  Strong  evidence  would  be  required  to  show  a  dedica- 
tion in  such  a  case.  Young  v.  Cuthhertson,  1  McQueen, 
H.  of  Lords  456 ;  Hawkins  v.  Baker,  1  Old.  419 ;  Pearsall 
V.  Post,  20  Wend.  123..  I  find  against  the  existence  of  a 
public  way. 

I  also  am  of  opinion  that  there  was  no  private  way 
acquired  by  grant  or  prescription.  There  is  no  dominant 
tenement, — the  defendant's  place  is  several  miles  away 
from  it  and  from  this  gate  on  the  highway.  The  evidence 
shows  that  very  many  were  using  it  besides  the  defendant 
for  the  purpose  of  getting  the  seaweed.  Ackroyd  v. 
Smith,  10  C.  B.  164.  I  also  am  of  opinion  that  this  way 
cannot  be  claimed  by  the  occupants  of  lands  in  the  dis- 
tricts of  Lawrencetown,  West  Chezzetcook  and  Porter  s 
Lake,  and  by  the  defendant  as  one  of  them,  either  by 
custom  or  prescription. 
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Apparently  seaweed  thrown  upon  the  beach  above 
high  water  mark  belongs  to  the  owner  of  the  land,  and 
below  that  line,  unless  there  is  a  grant  or  presumption  of 
one,  to  the  Crown, — and  the  public,  as  against  the  Crown, 
in  the  latter  case  has  no  right  to  take  it.  Lowe  v.  Govett,  3 
B.  &  Ad.  863 ;  Hoxve  v.  Stowell,  1  Alcock  &  Napier,  348 ; 
Healey  v.  Thome,  Irish  R.,  4  C.  L.  499;  Brew  v.  Haren, 
Irish  R,  11  C.  L.  198;  Emans  v.  Tumbull,  2  Johns,  N. 
Y.  313,  Kautt,  J.  If  the  Irish  decisions  are  correct,  sea- 
weed deposited  by  the  sea  above  high  water  mark  would 
constitute  a  profit  a  prendre,  and  the  right  to  take  it  and 
the  right  to  haul  the  seaweed  up  and  pile  it  on  the  plain- 
tiff's land  could  not  become  established,  either  by  custom 
or  prescription,  in  favor  of  the  inhabitants  of  a  district. 
Seaweed  is  not  placed  on  the  same  plane  as  water;  it  is 
like  sand,  according  to  those  decisions.  Therefore,  the 
defendant  has  not  made  out  a  right  to  cross  the  plaintiff's 
land  to  get  seaweed.  Attorney-General  v.  Mathias,  27 
L.  J.  Ch.  761 ;  Grimstead  v.  Marlowe,  4  T.  R.  717 ;  Bland 
V.  Lipscombe,  note,  4  Ell.  &  Bl.  712;  Pennally.  Post,  20 
Wend.  123. 

I  should  think  that,  apart  from  the  legal  question,  the 
proof  fails  to  make  out  a  custom  in  respect  to  the  inhab- 
itants of  the  districts  named  in  the  pleadings,  or  to  make 
out  prescription. 

The  plaintiff  should  have  judgment.  I  assess  the 
dampges  at  five  dollars,  and  allow  him  the  costs. 


Note.  As  to  the  right  to  dig-  for  and  take  dams,  between  high  and 
low  water  mark,  see  Donnelly  v.  Vroomj  post.  As  to  fishing  rights, 
see  Pitman  v.  Nickerson^  ante^  p.  20. 
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GoLONiAi,  Investment  Go.   v.  Ledbetteb. 

Before   Townshend,   Meagher  and  Eraser,  JJ. 

Where  the  action  is  of  an  equitable  nature  the  judgpe  ought  not  to  grant 
an  application  for  a  jury  without  substantial  reasons,  and  where  he 
exercises  his  discretion  and  grants  a  jury  his  discretion  is  reviewable. 

This  was  an  appeal  from  a  decision  at  Chambers 
granting  defendants  an  order  that  the  issues  of  fact  should 
be  tried  by  a  jury.  The  appeal  was  heard  before  Towns- 
hend,  Meagher  and  Eraser,  on  March  16th,  1904. 

W.  H.  Fulton  takes  the  objection  that  there  is  no 
appeal. 

W.  B.  A,  Ritchie,  K.  C,  in  support  of  appeal. 
W.  //.  Fulton,  contra. 

April  16th,  1904.  The  judgment  of  the  court  was 
delivered  by  Meagher,  J. : 

This  is  an  action  to  foreclose  two  mortgages  made 
by  the  defendant  Ledbetter.  The  defendant  Baillie 
holds  the  entire  equity  of  redemption.  Every  material 
averment  is  denied ;  but  the  defences  most  relied  on  are 
payment  and  fraud  and  misrepresentation. 

There  is  also  a  counter-claim,  which,  amongst  other 
things,  sets  up  a  charge  of  false  and  fraudulent  repre- 
sentation, whereby  Ledbetter  was  induced  to  execute  the 
mortgages  upon  the  faith  that  the  sums  to  be  loaned 
thereunder  were  payable  in.  certain  monthly  sums  over 
certain  periods,  and  that  these  were  paid,  and  no  more 
was  due.  There  is  also  a  claim  to  have  the  mortgages 
reformed,  so  as  to  conform  to  the  alleged  agreement. 

Upon  application  at  Chambers  by  the  defendants  an 
order  was  made  directing  that  the  issues  of  fact  should 
be  tried  by  a  jury,  and  we  are  now  asked  on  appeal  to 
discharge  that  order. 
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This  being  an  action  which,  before  the  Judicature 
Act,  would  have  been  deemed  to  be  of  an  equitable  nature, 
it  comes  within  Order  34,  Rule  2,  and  a  trial  by  jury 
could  not  be  had,  when  the  application  was  made  without 
the  order  of  the  court  or  a  judge. 

The  cause  is  one  peculiarly  for  trial  by  the  ordinary 
methods  pursued  in.  equitable  cases,  namely,  without  a 
jury.  The  defendants  had  not  an  absolute  right  to  have 
it  tried  otherwise.  The  onus  was,  therefore,  upon  the 
defendants  to  show  suificient  reasons  for  the  change  they 
sought.  The  learned  judge  was  not  bound  to  accede  to 
the  application^  Back  v.  Hay  (1877),  o  U.  JJ.  235; 
Timson  v.  Wilson  (1888),  38  C.  D.  72.  He  had  a  dis- 
cretion in  the  matter;  a  discretion,  how^ever,  not  to  be 
exercised  unless  it  appeared  that  it  was  a  case  which 
could  better  be  tried  by  a  jury  than  by  a  judge  without 
one.  The  power  which  deprived  the  plaintiffs  of  their 
right  to  a  trial  of  their  equitable  action,  in  the  way  in 
which  such  actions  are  ordinarily  tried,  ought  not  to  have 
been  exercised  without  substantial  reasons.  For  my  part, 
I  do  not  see  any  occasion  to  invoke  the  aid  of  a  jury  in 
the  present  instance.  The  discretion,  when  exercised, 
ought  not  to  be  disturbed  except  in  a  strong  case. 
Orm^rad  v.  Todmorden  Co.  (1882),  8  Q.  B.  D.  664. 
That  case  was  an  action  for  damages;  but  that  the  dis- 
cretion is  reviewable  is  shown  by  Jenkins  v.  Bushby 
(1891),  1  Ch.  484,  where  the  court  allowed  an  appeal 
from  the  order  of  Stirling,  J.^  refusing  a  jury  in  an 
action  to  restrain  trespass  to  mines  and  for  an  account- 
ing. That  was  a  case  of  disputed  boundary,  and  the 
Court  of  Appeal  went  on  the  ground  that  a  view  by  the 
jury  outweighed  all  other  considerations. 

Jessel,  M.  R.,  in  Mirehouse  v.  Bamett,  20  W. 
R.  690,  said: 

'^Discretionary,'  that  was  to  say,  upon  sufficient 
grounds  being  shown  the  court." 
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I  am  unable  to  conclude  that  this  case  belongs  to  a 
class  in  which  the  granting,  or  refusing,  of  the  order 
rested  purely  in  the  discretion  of  the  judge,  and  is,  there- 
fore, not  reviewable,  as  was  contended  by  the  respondent 

Our  rule,  as  to  costs,  is  wider  on  the  subject  of  dis- 
cretion than  the  rule  under  discussion.  Costs  are  declared 
to  be  in  the  discretion  of  the  court,  or  a  judge,  and  yet  a 
great  many  appeals  have  been  entertained  oa  that  subject 
and  have  succeeded,  from  Black  v.  Bank  of  Nova  Scotia, 
about  1889,  down  to  Townsend  v.  Smith,  in  1899,  32  X. 
a  R  305. 

In  Bohaker  v.  Morse,  19  N.  S.  R.  167,  Mr.  Justice 
Ritchie,  speaking  for  the  court,  said: 

^^Although  there  is  in  this  court  no  appeal  from  the 
discretionary  order  of  a  judge,  it  should,  in  my  opinion, 
be  confined  to  cases  that  are  purely  discretionary,  in 
which  the  discretion  has  been  exercised  on  a  right  prin- 
ciple, and  in  which  no  question  of  law  is  involved." 

lie  then  quoted  from  The  Northampton  CoaH  Co.  v. 
The  Midland  Ry.  Co.  (1878),  7  C.  D.  500,  where  Jessel, 
M.  R.,  referring  to  the  exercise  of  discretion  below,  said: 

^'The  second  point  made  was  that  this  is  a  matter  in 
the  discretion  of  the  court  below.  Of  course,  in  a  sense, 
it  is,  but  not  so  that  a  Court  of  Appeal  cannot  examine 
into  the  ground  of  the  exercise?  of  the  discretion.  It  is 
not  one  of  those  cases  which  are,  what  may  be  called, 
purely  discretionary  cases." 

It  will,  I  think,  be  seen  from  the  cases,  that  when 
Englii^h  judges  spote  of  their  reluctance  to  interfere,  upon 
appeal,  in  cases  of  this  kind,,  with  the  exercise  of  discre- 
tion by  another  judge,  they  had  in  mind,  for  the  most 
part,  if  not  entirely,  cases  where  applications  for  a  jury 
were  made  to  the  Vioc-Chancellor,  or  a  judge  assigned  to 
the  Chancery  division,  and  before  whom  the  case  would 
come  for  trial.     The  remarks  of  Jessel,  M.  R.,  in  Ruston 
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V.  Tobin  (1879),  10  C.  D.  565,  illustrate  that  view,  where 
be  said : 

*'I  am  of  opinion  that,  as  was  said  in  Swindell  v. 
Birmingham  Syndicate,  3  C.  D.  127,  the  Court  of  Appeal 
ought  not,  as  a  general  rule,  to  interfere  with  the  discre- 
tion of  a  judge  as  to  the  way  in  which  a  case  before  him 
shall  be  tried." 

James,  L.  J.,  said*: 

"I  repeat  what  I  have  often  said  before,  that  these 
appeals  from  the  discretion  of  a  judge  as  to  the  mode  in 
which  a  case  before  him  can  most  conveniently  be  tried, 
ought  not  to  be  brought." 

Swindelh  v.  Birmingham  Syndicate,  above-mentioned, 
was  an  appeal  from  Hall,  V.  C,  and,  I  think,  the  majority 
of  the  cases,  if  not  all  of  them,  will  be  found  to  be  in  the 
category  referred  to. 

Jessel,  M.  R,  said,  In  re  Taylor  (1876),  4  C.  D. 
159: 

"When  I  say  'the  discretionary  power  of  the  judge,' 
I  mean  that,  though  the  Act  of  Parliament  gave  the 
power  in  the  most  ample  terms  in  which  language  could 
express  it,  *if  he  should  see  fit,'  or,  as  the  recent  Act 
expresses  it,  'as  the  court  shall  deem  proper,  or  shall 
direct,'  yet,  of  course,  like  every  other  power  given  to  a 
judge,  the  discretion  of  the  judge  is  to  be  exercised  on 
judicial  grounds,  not  capriciously,  but  for  substantial 
reasons." 

Fraud  has  always  been  regarded  as  peculiarly  within 
the  jurisdiction  of  Chancery  Courts.  Malins,  V.  C,  in 
Ruston  V.  Tobin,  p.  562,  on  a  similar,  application,  said: 

"It  (the  Chancery  Court)  always  has  been  consid- 
ered the  peculiar  tribunal  for  trying  these  questions,  and 
being  so,  I  should  not  send  such  a  case  to  be  tried  by  a 
jury,  unless  I  was  absolutely  satisfied  that  justice  could 
not  be  obtained  here,  or  that  there  is  an  absolute  right  on 
the  part  of  the  plaintiff  to  take  the  defendant  to  a  jury." 

At  page  564  he  said: 

"Another  reason  is,  that  there  is  no  occasion  whatever 
that  this  should  go  to  a  jury.     It  is  a  mere  common  case 
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of  allegation  of  fraud  on  the  one  side,  and  denied  on  the 
other,  just  such  a  ease  as  this  court  is  in  the  habit  of 
trying  constantly." 

See  Pilley  v.  Baylis  (1877),  6  C.  D.  241,  to  much 
the  same  effect. 

In  Oardner  v.  Jay  (1885),  29  C.  D.  50,  part  of  the 
action  was  a  Chancery  one,  but  the  rest  was  in  detinue, 
and  the  application  for  a  jury  was  refused. 

Chitty,  J.,  in  Coote  v.  Ingram  (1887),  35  C.  D.  117, 
discharged  his  own  orders  in  Chambers,  directing  a  jury, 
on  the  ground  that  the  order  he  had  made  was  not  founded 
on  the  exercise  of  a  discretion  by  him.  He  had  granted 
the  order,  thinking  the  party  was  entitled  to  it  as  of  right. 

In  Thornton  v.  Union  Discount  Co.  (1891),  7  T. 
L.  R.  322,  the  same  learned  judge  held  that  the  action 
was  one  which  could  have  been  brought  in  the  old  Court 
of  Chancery  before  the  Judicature  Act,  and  that  was  a 
ground  for  retaining  it  in  the  Chancery  division,  and 
trying  it  without  a  jury.  It  is  true,  he  did  not  rest  his 
conclusion  upon  that  ground. 

According  to  this  view,  coupled  with  those  contained 
in  the  quotations  from  Malins,  V.  C,  and  having  r^ard 
to  the  nature  of  the  action,  the  plaintiff  has  a  right  to 
trial  without  a  jury,  unless  it  can  be  shown  clearly  that 
justice  cannot  be  obtained  without  a  jury,  or  that  it  is  a 
case  better  suited  for  trial  by  a  jury,  than  by  a  judge 
without  one.  The  first  of  these  we  may  put  out  of  con- 
sideration, and  then  it  becomes  necessary  to  consider  the 
second. 

The  only  material  before  the  learned  judge  were  the 
pleadings  and  an  affidavit  made  by  Ledbetter  that  he 
believed  he  had  a  good  defence  on  the  merits;  that  the 
facts  in  his  counter-claim  were  true ;  that,  he  believed  the 
evidence  would  be  contradictory,  and  he  desired  a  jury. 
The  main  issues,  apparently,  are  payment,  fraud  and  mis- 
representation. 
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We  have  not  before  us  the  reasons  upon  which  the 
order  was  founded.  Mere  conflict  of  evidence  on  any  of 
the  issues  raised  is  not  enough,  while  the  presence  of  an 
issue  of  fraud  and  misrepresentation,  and  a  claim  for 
rectification  of  the  mortgages,  made  the  case  peculiarly 
one  to  be  retained  for  trial  without  a  jury.  With  respect 
to  the  dispute  as  to  payments  made,  and  which  appear  to 
have  extended  over  several  years,  an  investigation  into 
books  and  accounts  will  probably  be  necessary.  Again, 
the  methods  of  payment,  rendered  n>ecessary  under  the 
mortgages  as  they  stand,  or  as  they  should  have  been  upon 
the  defendants'  contention,  will  require  to  be  considered 
and  passed  upon.  These,  to  a  greater  or  less  extent,  will, 
or  may,  depend  upon  the  rules  and  by-laws  of  the  com- 
pany which  are  made  part  of  the  mortgages.  It  would,  in 
my  judgment,  be  difficult  for  a  jury  to  deal  with  such 
questions,  and  equally  so  for  a  judge  to  direct  them  in 
regard  to  their  consideration.  It  is  worthy  of  note,  too, 
that  the  real  foundation  of  the  transaction  is  a  subscrip- 
tion for  shares  by  the  mortgagor  in  the  company,  which 
made  him  a  shareholder  in  the  company,  and,  therefore, 
subject  to  all  the  incidents  of  that  position. 

No  reason  has  been  shown,  beyond  an  anticipated  con- 
flict of  testimony  and  an  allegation  of  fraud  and  misrep- 
resentation, for  changing  the  mode  of  trial.  I  have  been 
unable  to  find  any  case  where  these  have  been  regarded 
as  sufficient  for  that  purpose.  There  are  cases  to  the  con- 
trary. For  example,  Rvstoji  v.  Tohin,  above  cited.  I 
xaay  also  refer  to  Reynolds  v.  Bank  of  Liverpool,  9  T.  L. 
R.  46,  where  a  jury  was  refused,  although  issues  of  neg- 
ligence and  forgery  were  raised.  Lynch  v.  McDonald 
(1887),  37  C.  D.  227,  where  there  was  a  coimter-claim 
for  damages  for  fraudulent  misrepresentation,  and 
Baring  v.  The  North  Western  By,  Co,  (1893),  2  Q. 
H,  406,  where  "the  action  was  in  the  Queen's  Bench  Divis- 
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ion,  and  might  have  been  regarded  as  a  common  law 
action  for  money  had  and  received. 

The  situation  here  is  widely  different  from  that 
referred  to  in  the  observations  of  Jessel,  M.  R.,  and 
James,  L.  J.,  quoted  from  Ruston  v.  Tobin.  This  case 
was  not  before  the  learned  judge  for  trial,  and  it  may 
never  be.  There  is,  therefore,  no  ground  for  saying  that 
it  is  in  any  sense  an  interference  with  the  mode  of  trial 
before  him. 

The  considerations  I  have  suggested  impel  me  to  the 
conclusion  that  a  condition  exists  in  this  case  quite  suffi- 
cient to  prevent  the  application  of  the  contention  that  the 
order  made  was  a  purely  discretionary  one. 

The  appeal  should,  in  my  opinion,  be  allowed,  with 
costs,  and  the  order  below  discharged;  the  costs  of  the 
motion  in  Chambers  will  be  costs  in  the  cause  to  the 
plaintiffs. 

Under  the  amending  statute,  enacted  at  the  recent 
session  of  the  Legislature,  the  defendants  can  still  give 
notice  demanding  a  jury,  and  the  trial  will  take  place 
accordingly,  unless  the  court  before,  or  a  judge  at,  the 
trial  otherwise  orders. 

That  statute  places  both  classes  on  the  same  footing, 
and  a  jury  in  an  equitable  action  may  now  be  obtained, 
subject  to  the  power  mentioned,  by  giving  a  notice 
therefor. 


Wood  v.  The  Dominion  Lumber  Co. 
Before  Townshend,  Graham,  Mbaghbr  and  Frasbr,  JJ. 

On  an  application  for  the  production  of  documents  the  usual  test  is 
whether,  having  regard  to  the  circumstances  disclosed  by  the 
pleading's,  it  can  fairly  be  said  that  the  discovery  sought  is  not 
necessary  or  may  not  prove  helpful  upon  the  trial.  The  gra«  ting* 
of  the  order  is  practically  a  matter  of  course,  unless  it  is  sought  at 
an  improper  stage  of  the  action. 

This  was  an  appeal  from  a  refusal  of  Weatherbe,  J.^ 
to  grant  plaintiffs  application  for  discovery  of  documents* 
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The  appeal  was  heard  before  Townshend,  Graham, 
Meagher  and  Fraser,  JJ. 

March  9th,  J.904.    Stairs,  in  support  of  appeal. 
Mellish,  K.  C,  and  /.  A,  Chisholm,  contra. 

April  11th,  1904.  Meagher,  J.,  delivered  the  judg- 
ment of  the  court,  as  follows: 

The  recent  decision  in  The  Colonial  Investment  Co. 
V.  Ledbetter  disposes  of  the  question  raised^  that  this  was 
a  matter  resting  in  the  judge's  discretion,  and,  therefore, 
it  was  not  appealable. 

The  issues,  amongst  other?,  in  the  present  case  are : 

(1)  Whether  the  defendant  company  authorized  their 
co-defendant  to  make  an  agreement  with  the  plaintiff  to 
pay  him  a  commii5sion  in  case  he  found  a  purchaser  for 
their  land  at  St.  Margaret's  Bay. 

(2)  Whether  the  company's  co-defendant  made  such 
an  agreement  with  plaintiff. 

(3)  Whether  the  company  ratified  and  confirmed  the 
agreement  which  their  co-defendant,  and  alleged  agent, 
is  said  to  have  made  with  the  plaintiff;  and, 

(4)  W^hether,  under  the  alternative  claim,  the  com- 
pany's co-defendant  falsely  and  fraudulently  represented 
that  he  had  authority  from  the  defendant  company  to 
make  the  alleged  agreement  with  the  plaintiff. 

The  first  question  to  be  considered  is,  whether  the 
issues  presented  are  such  as  to  create  a  presumption  of 
the  existence  of  documents  bearing  upon  them.  If  so, 
the  order  should  have  been  made.  That,  however,  may 
not  be  true,  nor  is  it.  the  only  test. 

Cotton,  L.  J.,  in  Downing  v.  Fahnouth  United  Sewer- 
age Board  (1887),  37  C.  D.  242,  speaking  on  the  subject 
of  the  rule  of  practice  under  consideration,  said,  that  it, 
the  new  rule, — 

"Was  not  intended  entirely  to  alter  the  principles  as 
to  the  production  of  documents,  but  only  to  give  the  court 
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a  discretion  to  refuse  discovery  of  documents  where  it 
can  see  that  no  good  is  reasonably  to  be  expected  from 
ordering  it.  How  is  that  to  be  ascertained  ?  By  looking 
at  the  pleadings.  The  pleadings  show  what  questions 
have  to  be  tried,  and  the  nature  of  those  questions  will 
show  whether  there  is  good  reason  for  coming  to  the  con- 
clusion that  a  production  of  documents  cannot  be  expected 
to  be  of  any  use." 

It  seems  to  me  to  be  impossible  to  say  that  production 
in  this  case  could  not  be  expected  to  be  of.  any  use,  On 
the  contrary,  there  are  some  grounds  for  assimiing  the 
existence  of  minutes  of  proceedings  of  the  defendant 
company,  and  probably  resolutions  passed  by  them, 
powers  of  attorney  given  to,  as  well  as  correspondence 
with,  their  co-defendant  bearing  upon  the  issues  raised; 
the  production  of  which  might  be  of  substantial,  or  of 
some,  value  in  relation  to  some,  or  all,  of  the  questions 
in  controversy.  If,  on  the  other  hand,  there  is  no  truth 
in  the  plaintiff's  averments,  at  all,  there  are  no  documents 
to  produce,  and  no  great  harm  can  happen  from  the 
making  of  an  affidavit  saying  so.  At  any  rate,  I  do  not 
clearly  see  how,  having  regard  to  the  circumstances  dis- 
closed by  the  pleading?,  it  can  fairly  be  said  that  the  dis- 
covery sought  is  not  necessary,  or  may  not  prove  helpful 
upon  the  trial;  that  appears  to  be  a  usual  test,  and  is,  in 
fact,  the  test  supplied  by  the  rule  itself.  The  granting  of 
such  an  order  is  practically  a  matter  of  course,  unless  it 
is  sought  at  an  improper  stage  of  the  action,  or  the  case 
comes  within  the  category  just  mentioned.  During  the 
time  of  Jcssel,  M.  K.,  the  practice  was  to  grant  the  appli- 
cation, as  a  matter  of  course,  except  in  actions  for  the 
recovery  of  land. 

The  practice  books  say  that  the  defendant  may  object 
to  produce  any  one  or  more  of  the  documents  in  question, 
but  that  is  no  reason  why  the  affidavit  should  not  be 
directed  to  be  made. 
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The  ord€r  should  have  been  g^ranted,  and,  therefore, 
the  appeal  must  be  allowed,  with  costs.  The  costs  in 
Chambers  will  be  costs  in  the  cause. 

Townshend,  J.,  and  Graham,  E.  J.,  concurred; 
Fraser,  J.,  dissented. 


McNeil,  Admtx.  v.  The  Dominion  Iron,  Etc.,  Co. 

Before  Townshbnd.  Gr\ham  and  Meagher,  JJ. 

In  an  action  by  the  administratrix  of  an  employe  against  the  employe^ 
for  negWicencCf  the  employe's  ignorance  of  the  dang-er  as  well  as  the 
employer's  knowledge  of  the  danger  must  be  shown  and  should  be 
alleged  in  the  statement  of  claim. 

M.  was  a  night  track-walker  in  the  service  of  defendant  company  and 
his  duty  was  to  walk  backwards  and  forwards  on  the  railway  tracks 
of  the  company  and  keep  the  tracks  clear.  The  roof  of  the  shed 
over  the  defendants'  blast  furnace  projected  some  distance  on  each 
side,  The  tracks  were  under  the  projecting  roof,  and  persons  walk- 
ing along  the  tracks  were  entirely  protected  from  the  falling  of  ice 
from  the  roof.  If  the  tracks  Wfre  obstructed  the  walker  would  have 
to  go  outside  the  track  or  take  the  tmck  on  the  other  sideof  iheshed. 
The  deceased  was  found  dead  one  morning  about  12  feet  outside  of 
the  track,  covered  with  pieces  of  ice,  and  with. marks  on  the  back  of 
his  head  There  was  no  direct  evidence  of  the  cause  of  his  death. 
The  trial  judge  found  the  facts  consistent  equally  with  negligence 
by  the  defendants,  contrioutory  negligence  by  deceased,  and  death 
under  circumstances  for  which  the  defendants  would  not  be  respon- 
sible. The  action  was  dismissed  On  appeal  this  judgment  was 
affirmed. 

This  was  an  action  brought  under  the  provisions  of 
the  Employers  Liability  Act,  and  judgment  given  by 
Ritchie,  J.,  for  defendant.  The  facts  sufficiently  appear 
in  the  judgment  on  appeal. 

March  lith,  1904.    Rowlings  in  support  of  appeal. 
H.  A.  Lovettj  contra. 

April  16th,  1904.  Meagher,  J.,  delivered  the  judg- 
ment of  the  court,  as  follows : 

This  is  an  action  founded  on   alleged  negligence  of 
the  defendant  company,  which  caused   the  death  of  the 
plaintiff's  husband   and   intestate,  through   a  fall  of  ice 
from  the  roof  of  one  of  defendants'  blast  furnaces. 
33 — N.  s.   R.  40. 
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The  duty  assigned  to  the  deceased  was  to  Tvalk  over 
defendants'  railway  tracks  between  the  open  hearth  and 
their  shipping  pier,  a  distance  of  about  half  a  mile,  and 
to  repair  any  breaks  occurring  in  the  night  time,  and  to 
remove  any  obstructions  therefrom. 

The  specific  negligence  imputed  to  the  defendants  in 
the  statement  of  claim,  though  stated  in  various  ways, 
may  be  summarized  thus:  the  defendants  carelessly  and 
negligently  suffered  "and  permitted  a  large  accumulation 
of  ice  and  snow  to  remain  on  the  roof  of  their  blast 
furnace,  which  was  dangerous  to  persons  passing  along 
defendants'  railway  tracks;  it  being  liable  to  slide  off 
said  roof  and  over  and  upon  said  railway  track,  as  the 
defendants,  their  superintendents,  and  foremen,  well 
knew." 

I  do  not  think  this  can  be  regarded  as  a  charge  that 
the  defendants,  or  their  officials,  knew  of  the  allied  accu- 
mulation which  caused  the  death;  but  that  when  such 
accumulation  took  place  upon  the  roof,  it  was  liable  to 
slide  off.  It  is  not  otherwise  alleged  in  the  statement  of 
claim;  neither  is  it  anywhere  averred  that  the  deceased 
was  ignorant  of  such  accumulation,  nor  of  its  tendency 
to  slide  off  and  produce  injury. 

The  action  being  founded  on  negligence,  it  was,  of 
course,  incumbent  upon  plaintiff  to  prove  negligence  on 
defendants'  part,  and  that  such  negligeno/B  caused  her 
husband's  death. 

The  master  is,  as  a  general  rule,  liable  for  injuries 
arising  from  the  unsafe  state  of  his  premises,  but  such 
liability  is  limited  to  cases  where  he  knows,  or  should 
know,  that  they  are  unsafe,  and  when  the  servant  is  igno- 
rant of  the  fact. 

The  rule  is  succinctly  stated  in  Griffiths  v.  The 
London  and  St,  Katharine  Docks  Co.  (1884),  12  Q.  B. 
D.  493 ;  and  on  appeal,  13  Q.  B.  D.  269.     It  arose  there 
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upon  a  question  of  pleading,  it  is  true;  but  that,  it 
appears  to  me,  emphasizes  the  principle  just  mentioned. 
Day,  J.,  said: 

"It  is  necessary  to  allege  that  the  servant  does  not 
know  of  the  danger,  because  if  the  servant  knows  of  the 
danger,  and  does  the  act  which  may,  or  does,  cause  injury 
to  him,  he  has  nothing  to  complain  of,  and  cannot  bring 
an  action  for  the  injury  sustained." 

Brett,  M.  R,   (on  appeal),  260,  said: 

"If  the  danger  is  ene  which  was  known  to  the  master 
and  not  to  the  servant,  the  knowledge  of  the  master,  and 
the  want  of  knowledge  of  the  servant,  make  together  a 
cause  of  action;  and  as  it  is  necessary  that  these  two 
things  should  exist  in  order  to  form  a  prima  facie  cause 
of  action,  it  is  necessary  that  they  should  be  shown  to 
exist  in  the  statement  of  claim." 

No  one  saw  the  accident ;  and  there  is  no  direct  proof 
what  caused  his  death.  His  body  was  found  about  twelve 
feet  away  from  the  railway  track,  covered  up  to  the 
shoulders  with  ice,  pieces  of  which  were  quite  large.  One 
of  his  arms  was  broken  and  his  body  showed  other  injuries 
indicating  a  violent  death. 

The  learned  trial  judge  said: 

"Evidently  the  ice  which  covered  part  of  the  body 
came  from  the  roof  of  the  shed  above  it,  but  there  is  no 
evidence  whatever  of  the  circumstances  attending  the 
falling  of  the  ice,  or  how  or  why  deceased  came  into  the 
place  where  the  body  was  found ;  nor  is  there  any  direct 
evidence  that  his  death  was  caused  by  the  fall  of  the  ice. 
I  am  unable  to  distinguish  this  cause  in  principle  from 
that  of  Wakelin  v.  London  <&  8,  W,  Railway  Co,,  12  Ap. 
Cas.  41.  It  seems  to  me  that  the  facts  proved  are  equally 
consistent  with  negligence  by  the  defendant  company, 
contributory  negligence  by  the  deceased,  and  that  the 
death  was  occasioned  by  circumstances  in  connection  with 
which  the  defendant  company  was  not  responsible." 

If  I  thought  the  plaintiff  was  otherwise  entitled  to 
recover,  I  do  not  think  I  should  permit  a  defect  in  the 
pleading  of  the  character  indicated,  nor  this  finding,  to 
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stand  in  the  way.  I  refer  to  the  finding  that  there  was 
no  direct  evidence  to  show  that  his  death  was  caused  by 
the  fall  of  ice. 

The  track  foreman,  Fader,  said  that  snow  accumulated 
on  the  various  roofs  and  would  melt  and  fall  off,  and  that 
he  cautioned  the  deceased  against  snow  and  ice  dropping 
from  the  roofs  of  the  furnaces.  There  was  no  need  for 
the  deceased  in  the  discharge  of  his  duty  fo  go  outside  of 
the  railway  tracks,  unless  there  was  an  obiiiniction  on  the 
track  which  he  must  evade.  There  was  a  passage  between 
the  two  tracks,  where  he  could  go  back  and  forth,  and 
there  was  no  danger  from  ice  or  snow  coming  from  the 
roof,  if  he  kept  upon  the  tracks  or  between  thenL  The 
fall  in  question  was  some  feet  outside  of  the  tracks. 

There  is  no  proof  that  at  any  time  that  evening,  or 
night,  any  of  the  tracks  there  were  obstructed  from  any 
cause. 

George  Fader  says  that  if  they  were  running  slag  off, 
an  operation  which  took  half  an  hour  or  so,  it  might  not 
be  safe  for  one  to  go  between  the  tracks  meanwhile;  and 
for  absolute  safety  he  would  require  to  walk  outside  of 
the  track.  But  whether  he  would  for  that  purpose  require 
to  go  as  far  out  as  his  body  was  found  does  not  appear 
certain.  I  should  say  no  such  necessity  existed.  There 
is,  however,  not  a  word  to  show  that  they  ran  slag  off  that 
night,  nor  that  anything  else  happened,  or  was  done, 
which  made  it  necessary  or  proper  for  deceased  to  go  out 
where  his  body  was  found,  or  even  outside  of  the  railway 
track.  We  cannot  guess  why  he  went  out.  His  duty, 
ordinarily  speaking,  and  in  the  absence  of  exceptional 
circumstances,  did  not  call  him  there.  He  must  have 
known, — if  Fader  is  believed,  he  did  know, — of  the 
danger  from  the  ice  on  the  roof,  and  its  tendency  to  slide 
off,  especially  during  casting  operations,  when  the  interior 
of  the  shed  became  more  or  less  heated  by  the  molten 
metal  from  the  furnace.  If,  in  these  circumstances,  he 
went  out  and  met  his  death,  he  was  guilty  of  contributory 
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negligence,  which  must    defeat    the    action.     All    that, 
however,  is  matter  of  speculation. 

There  is  no  evidence  upon  which  the  learned  judge 
could  properly  have  found  for  the  plaintiff,  and  we  have 
no  alternative  but  to  dismiss  the  appeal. 


McPheeson  v.  Vail. 

Before  Townshend,  Meagher   and  Fraser,  Jj. 

In  an  action  against  an  employer  to  recover  damages  for  injuries  re- 
ceived while  operating  a  mangle,  it  is  incumbent  on  the  plaintiff  to 
show  an  omission  on  the  part  of  the  employer  to  inform  her  of  some- 
thing which  she  needed  to  know  in  order  to  be  safe.  The  burden 
is  on  the  plaintiff  to  show  that  she  did  not  know  of  the  danger  inci- 
dent to  the  work. 

This  was  an  appeal  from  a  judgment  of  the  trial 
judge  in  favor  of  the  plaintiff. 

Drysdahj  K.  C,  and  Mellish,  K.  C,  in  support  of 
appeal. 

Rowlmgs,  contra. 

April  16th,  1904.  Meagher,  J.,  delivered  the  judg- 
ment of  the  Court,  as  follows : 

This  is  an  action  at  common  law  for  injuries  received 
by  the  plaintiff  while  operating  a  mangle  in  the  defend- 
ant's laundry. 

She  alleges  that: — 

2.  On  or  about  the  16th  day  of  December,  1902,  the 
said  Christina  MacPherson  was  put  to  work  in  said 
laundry  by  defendants  to  run  clothes  through  a  machine 
called  a  "mangle,''  which  machine  was  used  for  mangling 
and  ironing  clothes,  and  consisted  in  part  of  horizontal 
and  revolving  rollers  placed  close  together,  through  which 
the  clothes  were  to  pass. 

3.  The  said  machine,  or  mangle,  was  without  any 
guard  to  prevent  the  hands  of  an  employee  working  it 
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from  being  caught  between  the  rollers,  and  the  said 
machine  was  not  the  safest  or  most  improved  that  could 
be  obtained. 

4.  The  said  machine  was  dangerous  on  account  of  the 
absence  of  any  guards  thereon,  and  was  also  antiquated. 

5.  The  said  machine  was  also  defective  in  doing  the 
work  required,  inasmuch  as  the  clothes  passing  through 
it  were  not  properly  pressed  and  ironed  and  would  fre- 
quently become  wrinkled. 

6.  The  defendants  well  knew  the  said  defective  and 
dangerous  condition  of  the  said  machine  and  its  operation, 
and  the  said  Christina  MacPherson  was  ignorant  of  the 
danger  and  defects. 

7.  On  or  about  the  16th  day  of  December,  1902,  the 
said  Christina  MacPherson,  being  a  servant  of  the  defend- 
ants, as  aforesaid,  and  while  engaged,  as  aforesaid,  work- 
ing at  the  said  machine,  and  endeavoring  to  run  the 
clothes  through  the  said  machine,  so  as  to  be  properly 
mangled  and  ironed,  and  to  prevent  said  clothes  from 
being  wrinkled,  had  her  right  hand  caught  between  said 
rollers  and  badly  burnt  and  crushed. 

The  8  th  paragraph  referred  to  her  pain  and  suffering, 
the  expense  she  was  put  to  for  medical  treatment,  the 
injuries  received,  and  that  her  hand  was  permanently 
disabled.     The  remaining  paragraphs  are: 

9.  The  said  injury  was  caused  by  ihe  negligence  and 
carelessness  of  the  defendants,  set  out  and  referred  to  in 
paragraphs  2,  3,  4,  5,  6,  and  7  of  this  statement  of  claim. 

10.  The  said  Christina  MacPherson  was  put  to  work 
on  said  machine  without  any  proper  instructions  how  to 
use  said  machine,  or  how  to  stop  the  said  machine  from 
running  in  case  of  accident  or  otherwise,  and  on  account 
of  the  neglect  of  the  defendants  to  give  said  instructions 
as  aforesaid,  the  said  Christina  MacPherson  was  griev- 
ously injured  as  aforesaid. 

All  material  averments  were  traversed  by  the  defence. 
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The  injury  was  admitted;  but  it  was  alleged  to  have 
arisen,  (1)  wholly  from  her  own  n^ligence,  and  was  not 
due  to  any  defect  in  the  machine;  (2)  through  her  own 
wrongful  and  careless  act  in  interfering  with  it  while  in 
motion,  that  she  was  aware  of  the  danger  of  such  inter- 
ference, and  her  said  act  was  wrongful  and  contrary  to 
her  instructions.  It  was  also  averred  that  she  was  fully 
and  carefully  instructed  how  Jo  use  the  mangle. 

She  was  upwards  of  eighteen  and  one-half  years  of 
age  at  the  time  of  the  injury,  and  had  been  working  for 
some  time  on  a  mangle  with  one  roller,  whereas  the  one 
which  caused  the  injury  had  five,  which,  we  were  told, 
were  placed  from  four  to  six  inches  apart.  The  roller 
on  the  old  one,  with  which  she  was  familiar,  worked  on 
the  same  principle  as  those  on  the  new.  She,  of  course, 
knew  the  tendency  of  the  rollers  to  draw  in  anything 
which  came  in  close  contact  with  them,  and  consequently 
knew  the  danger  of  letting  her  hand  approach  near  them 
while  in  motion.  The  old  one  had  a  feed  guard  in  front 
of  its  roller  on  the  side  where  the  operator  worked. 
The  new  one  had  a  similar  feed  guard  on  the  roller  next 
the  operator.     The  remaining  rollers  were  unguarded. 

The  substance  of  her  evidence  is: 

Q.  How  did  he  put  you  to  work  ?  A.  He  (Sprague) 
put  one  cloth  through  with  me,  and  it  wrinkled,  and  it 
came  over,  and  he  put  his  hands  in  and  took  it  over.  It 
passed  through  the  first  roller  and  came  up  over  the  roller, 
and  he  put  his  hand  up  and  took  it  over  altogether.  It 
was  the  second  or  third  roller  from  the  feed  side.  The 
third  roller  didnH  catch  it.  I  do  not  know  the  reason  it 
didn^t  catch  it.  He  did  not  make  any  reference  to  the 
machine  or  its  operation  to  me,  nothing  beyond  that.  He 
did  not  make  any  explanations  how  to  work  it.  He  didn't 
show  me  how  to  stop  the  machine;  he  did  not  warn  me 
of  any  danger.  I  have  not  been  working  at  it  since  that. 
I  have  not  worked  anywhere  since,  on  account  of  my  hand. 
I  put  through  a  towel  for  the  first  time,  and  there  was  a 
small  wrinkle  in  it,  and  the    folder  sent    it    back;    she 
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worked  on  the  other  side.  I  put  it  through  the  second 
time,  and  it  went  through  the  first  roller.  There  was  a 
space  between  the  first  and  second  roller,  and  the  towel 
was  wrinkled,  and  I  put  in  my  hand  to  smooth  out  the 
wrinkle,  and  the  second  roller  took  my  hand  in  with  the 
towel.  I  did  not  realize  the  danger.  It  was  my  right 
hand;  it  was  both  burnt  and  crushed;  it  was  in  the 
machine  about  three  and  a  half  minutes.  There  was  no 
one  there  that  knew  how  to  stop  it,  and  it  had  to  wait 
until  Charley  East  came  up  and  stopped  it.  I  have  not 
been  able  to  use  my  hand  sinoe;  I  cannot  use  my  fingers. 
I  was  earning  $3  per  week;  have  not  earned  anything 
since.  Before  I  went  to  that  laundry  I  did  not  work  on 
any  mangle.  The  other  mangle  I  worked  on  in  this 
laundry  was  very  different.  There  was  protection  on  the 
old  machine.  There  is  only  one  place  on  the  old  machine 
where  the  clothes  are  fed,  and  that  place  is  sufficiently 
guarded,  so  that  a  person  cannot  get  their  hands  in. 

She  also  said: 

"This  machine  was  fed  in  the  same  way  as  the  old 
one.  *  *  *  I  got  no  instructions  for  feeding  in  con- 
nection with  the  old  mangle.  *  *  *  I  gaw  them 
operating  when  I  was  folding.  I  knew  how  it  was  done. 
*  *  *  The  one  that  went  through,  Mr.  Sprague  took 
it  over.  I  had  put  through  some  things  before  I  put 
through  the  towel.  It  takes  about  half  a  minute  to  put  a 
towel  through.  I  was  working  steadily  that  morning.  I 
was  hurt  about  five  o'clock  in  the  evening.  I  put  my  hand 
in  to  straighten  the  wrinkle  while  the  machine  was  in 
motion.  That  morning  Mr.  Sprague  put  a  tablecloth 
through,  and  it  certainly  didn't  go  all  right,  and  he  took 
it  out  over  the  first  or  second  roller.  He  didn't  stop  the 
machine  to  take  it  out. 

Q.  He  didn't  try  to  smoothen  it  out  in  the  roller? 
A.  He  couldn't  very  well  smoothen  it  out  then.  I 
didn't  pull  it  out;  I  tried  to  smoothen  it  out. 

Q.  Do  you  mean  to  tell  me  that  Mr.  Sprague  told 
you  to  smoothen  it  out  there?  A.  He  didn't  tell  us  not 
to  do  it.  My  reason  for  trying  to  straighten  out  the 
wrinkle  was  that  I  didn't  want  to  be  scolded  about  it 
again. 


Digitized  by 


Google 


MCPHERSON     V.    VAIL.  521 

Much  stress  was  laid  upon  the  alleged  absence  o? 
instructions  to  the  plaintiff  in  the  methods  of  operating 
the  mangle,  and  the  danger  incident  to  its  use. 

The  language  of  the  court,  in  Ciriack  v.  Merchants 
Woollen  Co.  (1888),  146  Mass.  188,  where  the  plaintiff 
was  only  twelve  years  of  age,  and  had  only  worked  about 
two  months  in  the  room  where  the  injury  was  caused, 
applies  with  great  force  here.  After  referring  to  the  con- 
tention, on  behalf  of  the  plaintiff,  that  the  defendants 
omitted  to  give  him  suitable  instructions  relative  to  the 
dangers  to  which  he  would  be  exposed  in  the  course  of 
his  employment,  the  court  said: 

"His  injury  arose  from  coming  in  contact  with  the 
revolving  cog  wheels  of  a  machine;  and  the  instructions 
which  he  was  entitled  to  receive  must,  therefore,  have 
been  concerning  the  danger  from  that  cause.  But  it 
seems  to  us  that  it  must  be  fairly  assumed  that  the  plain- 
tiff had  all  such  knowledge  as  it  was  the  duty  of  the 
defendant  to  impart  to  him.  There  was  no  peculiar  or 
secret  source  of  danger.  Anybody  seeing  the  machine  in 
motion  must  soon  become  aware  of  the  danger  which 
would  arise  from  coming  in  contact  with  it.  The  duty 
of  the  defendant  would  be  sufficiently  discharged  by 
pointing  out  to  the  plaintiff  the  situation  of  the  machine, 
and  the  rapid  revolution  of  the  wheels  when  in  operation, 
and  explaining  the  probable  effect  of  touching  them  under 
these  circumstances.  *  *  *  The  master  is  only 
bound  to  give  such  instructions  as  are  reasonably  neces- 
sary in  order  to  enable  the  servant  to  understand  the 
perils  to  which  he  is  exposed  by  reason  of  his  employment. 
A  servant  is  held  to  take  the  risk  of  such  damages  us  are 
known  and  understood.  In  the  present  case  the  duty  of 
the  defendant  to  the  plaintiff  would  not  require  an  expla- 
nation of  anything  which  he  already  sufficiently  under- 
stood. In  order  to  show  actionable  negligence  on  the 
defendant's  part  it  was  incumbent  on  the  plaintiff  to  show 
an  omission  to  inform  him  of  something  which  he  needed 
to  know  in  order  to  bi?  safe.  Sullivan  v.  India  Manufg, 
Co,,  113  Mass.  396." 
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The  jury  found  for  the  plaintiff  in  that  case,  and 
exceptions  were  taken  to  the  refusal  of  the  trial  judge  to 
rule  that  there  was  no  evidence  to  warrant  a  verdict  for 
the  plaintiff.     The  exceptions  were  sustained. 

There  is  no  evidence  to  show  that  she  did  not  know 
the  danger  of  letting  her  hand  come  in  contact  with  the 
revolving  rollers.  She  says  she  did  not  realize  the 
danger.  But  can  that  statement  be  accepted  as  conclu- 
sive? She  knew,  as  already  stated,  the  action  and 
tendency  of  the  rollers,  and  imputing  to  her,  as  we  must, 
average  powers  of  observation  and  intelligence,  she  should 
have  realized  the  danger  of  permitting  her  hand  to  come 
in  contact  with  them.  The  accident  appears  to  me  to 
have  arisen  from  a  lack  of  sufficient  care  and  precaution 
on  her  part,  and  not  from  the  defendants  negligence.  If, 
with  the  knowledge  she  possessed  of  the  action  of  the 
rollers,  she  did  not  at  the  moment  realize  the  dangerous 
nature  of  what  she  attempted  to  do,  it  must  be  attributed 
to  absence  of  mind  on  her  part,  and  not  to  any  cause  for 
which  the  defendant,  ^as  matter  of  law,  is  liabla 

There  is  a  duty  resting  upon  the  employer  to  provide 
reasonable  and  fit  machinery;  and  if  the  work  is  of  a 
dangerous  character,  he  is  bound  to  take  all  reasonable 
precaution  for  the  workman's  safety,  and  is  responsible 
to  his  servant  for  a  defective  system  of  using  machinery. 
See  Lord  Watson,  Smith  v.  Baker  (1891),  A.  C.  353. 
The  master  must  know  that  it  is  unsafe  and  the  servant 
must  be  ignorant  of  the  fact.  Both  are  alleged  here,  and 
denied,  and,  therefore,  the  burden  of  that  issue  was  upon 
the  plaintiff.  I  am  of  opinion  that  the  proof  fails  to 
sustain  the  foregoing  averment.  Beven  (1st  Ed.)  366, 
says: 

"Knowledge  by  the  servant  of  the"  dangers  incidental 
to  the  work  in  which  he  is  engaged  is  to  be  presumed." 
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At  page  356,  Lord  Watson,  in  Smith  v.  Baker, 
further  ?aid: 

"There  are  many  kinds  of  work  in  ^/hich  danger  is 
njeieessarily  inherent,  where  precautions  such  as  would 
ensure  safety  to  the  workman  are  either  impossible  or 
would  only  be  attainable  at  an  expense  altogether  incom- 
mensurate with  the  end  to  be  accomplished.  In  all  such 
cases  the  workman  must  rely  upon  his  own  nerve  and 
skill;  and,  in  the  absence  of  express  stipulation  to  the 
contrary,  the  risk  is  held  to  be  with  him,  and  not  with 
the  employer." 

The  mangle  was  a  reasonably  fit  machine,  in  good 
condition  and  in  proper  use.  With  respect  to  the 
absence  of  guards,  I  am  persuaded  they  could  not  have 
been  put  on  in  the  way  suggested  without  seriously  im- 
pairing its  efficiency  and  limiting  its  work  substantially. 
The  evidence  falls  short  of  showing  that  such  guards  are 
usual  or  could  usefully  be  employed. 

The  evidence  shows  that  articles  being  put  through 
will  occasionally,  it  would  not  be  too  much  to  say  fre- 
quently, after  passing  through  one  roller,  come  out  in  the 
space  between  two  of  the  rollers,  instead  of  passing  under 
the  next  one  in  due  succession.  They  have  then  to  be 
lifted  out  of  the  space  mentioned  and  put  through  again. 
If  the  rollers  were  screened  as  suggested  this  could  not 
be  done,  and  the  machine  would  require  to  be  stopped  at 
evefy  such  incident,  and  even  then  it  it  not  clear  that  the 
article  could  be  got  out  unless  the  screen  was  movable; 
and  that  could  not  very  easily  be  done,  nor,  perhaps,  with 
safety. 

The  accident  happened,  in  my  opinion,  from  an 
attempt  on  the  part  of  the  plaintiflf  to  do  something  which 
her  own  experience  must,  or  should,  have  told  her  was 
dangerous.  She  saw  a  similar  incident  occur  that  day, 
and  saw  a  wholly  different  course  pursued,  and  one  free 
from  risk. 
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The  weight  of  the  evidence  is,  that  before  the  plain- 
tiflF  began  working  with  the  mangle  Sprague  operated  it 
for  some  time  in  the  presence  of  plaintiff  and  lie  wit- 
nesses, McGillivray  and  McPhee,  and  also  of  East^  Both 
Sprague  and  East  stopped  and  started  it  several  times; 
one  of  them  being  at  one  side  of  the  machine,  and  the 
other  at  the  opposite  side.  The  plaintiff  is  silent  as  to  ite 
then  being  stopped  or  started,  and  so  is  Miss  McPh^ 
Miss  McGillivray  does  not  deny  that  some  one  stopped 
it,  but  she  says  Sprague  did  not.  Her  evidence  is  not 
very  consistent,  but,  in  any  view,  it  cannot  outweigh  the 
consistent  and  positive  evidence  of  Sprague  and  East, 
that  it  was  stopped  and  started  several  times.  There  was 
no  need  to  say  in  words  how  it  was  stopped  and  started. 
The  girls  knew  they  were  brought  there  on  that  occasion 
to  witness  the  operation,  and  need  only  use  their  evea.  It 
was  all  done  by  moving  a  lever.  They  all  say  no  instnic- 
tions  were  given.  They  mean,  no  doubt,  verbal  instruc- 
tions. Judging  from  Easf s  evidence,  the  noise  was  too 
great  to  admit  of  conversation  being  heard.  But  it  was 
an  object-lesson  they  received.  They. saw  Sprague  remove 
the  tablecloth  when  it  came  out  between  the  rollers,  and 
they  saw  that  he  did  not  attempt  the  hazardous  task  of 
trying  to  smoothen  the  wrinkles  in  it  while  it  was  lyin^ 
between  the  rapidly  revolving  rollers.  Sprague  said,  and 
it  is  not  contradicted,  that  if  you  stopped  the  machine 
you  could  not  take  out  an  article  which  came  up  between 
tlie  rollers.  See  on  the  subject  of  instructions  to  em- 
ployees not  familiar  with  machines  they  are  operating, 
or  may  be  working  close  to,  Chimiel  v.  Thomd^e  Co., 
182  Mass.  112. 

What  was  said,  in  Rudd  v.  Bell,  13  Ont.  51,  bv 
Boyd,  C,  is  applicable  in  this  case. 

Cockbum,  C.  J.,  in  Woodley  v.  The  MetropolUan 
Ey,  Co.  (1877),  2  Ex.  Div.,  at  page  388,  said: 

"A    man    who    enters    on    a    necessarily    dangerous 
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employment  with  his  eyes  open,  takes  it  with  its  accom- 
panying risks." 

I  am  altogether  unable  to  conclude  that  the  plaintiff 
was  ignorant  of  the  use  of  the  mangle,  or  of  the  danger, 
whatever  it  may  have  been,  incident  to  its  operation.  I 
do  not  see  that  there  was  any  danger  in  operating  it  which 
very  ordinary  care  would  not  avoid. 

The  fact  that,  through  delay  in  stopping  the  mangle, 
assuming  it  arose  from  want  of  knowledge  how  to  stop  it 
on  the  part  of  those  assisting  in  the  work  she  was  then 
engaged  on,  greater  injury  was  occasioned  to  her,  cannot 
affect  defendant's  liability. 

Cockbum,  C.  J.,  in  Orizzle  v.  Frost  (1863),  3  F.  & 
T,  624,  said,  as  to  this  principle: 

"The  absence  of  proper  means  for  stopping  the 
machine  could  not  alone  sustain  the  action  unless  there 
was  negligence  on  the  part  of  the  defendants,  or  for  which 
they  were  liable,  by  which  the  accident  was  originally 
caused,  for  the  delay  in  stopping  could  only  have  aggra- 
vated the  injury,  not  caused  it.'' 

I  am  sorry  that  I  am  compelled  to  reach  the  conclusion 
that  the  plaintiff  cannot  recover.  It  is  the  class  of  case 
where  one's  smypathy  is  liable  to  affect  his  judgment. 
The  appeal  should  be  allowed  and  the  action  dismissed. 


The  Acadia  Loan  Corporation  v.   Wentworth. 

Before  Townshbnd,  Meagher  and  Russell  J  J. 

IVbere  an  application  was  made  from  the  ag'ent  of  a  company  to  W. 
to  subscrit>e  for  shares  in  the  company,  and  W.  Sigreed  to  take 
shares  and  pay  the  calls  thereon,  the  transaction  was  complete  ^and 
W.  thus  became  a  shareholder,  althoug^h  no  shares  were  formally 
allotted  to  him  and  no  notice  of  allotment  was  g'iven  to  him. 

This  was  an  appeal  from  the  following  decision  of 
Ritchie,  J.: 

By  an  Act  of  the  Parliament  of  Canada,  passed  in 
-July,  1900,  William  B.  Ross,  Alexander  Stephen,  John 
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Mclnnes,  Guy  C.  Hart,  AKred  Whitman  and  John  J. 
Stewart,  together  with  such  persons  as  might  become 
shareholders  in  the  company,  were  incorporated  under 
the  name  of  The  Acadia  Loan  Corporation. 

The  persons  above  named,  together  with  such  persons 
as  they  might  associate  with  them,  not  exceeding  six,  were 
appointed  the  provisional  directors,  and  power  was  given 
them  to  open  stock  books,  procure  subscriptions  of  stock 
for  the  undertaking,  make  calls  on  stock  subscribed,  and 
receive  payments  thereon,  and  do  generally  what  was 
necessary  to  organize  the  company.  By  section  2  of  the 
Companies'  Clauses  Act,(  Ch.  118,  R.  S.  C),  which  is 
applicable  to  this  special  Act,  "shareholder"  is  defined  to 
mean  every  subscriber  to,  or  holder  of,  stock  in  the 
company. 

A  day  or  two  previous  to  the  23rd  of  July,  1901, 
Alfred  Whitman,  who  was  one  of  the  provisional  directors, 
and  the  secretary  of  that  board,  applied  to  the  defendant 
to  take  stock  in  the  plaintiff  company,  which  he  agreed 
to  do,  and  he,  with  other  persons,  signed  the  following 
agreement,  the  defendant  subscribing  for  twenty  shares, 
value  $2,000 : 

"The  Acadia  Loan  Corporation,  incorporated  by 
special  Act  of  the  Dominion  Parliament,,  A.  D.  1900. 

"Capital,   $500,000,    (with    power    to    increase     its 
capital),  in  5,000  shares,  of  $100  each. 
"Provisional  Directors, 
"(with  power  to  add  to  their  numbers.) 
"(names  of  eight  directors.) 

"The  undersigned  hereby  agree  with  the  Acadia  Loan 
Corporation  to  take,  at  par  value  thereof,  the  number  of 
shares  in  the  capital  stock  of  said  company  set  opposite 
our  respective  names,  and  to  pay  all  calls  on  said  shares 
as  the  same  may  from  time  to  time  be  made ; 

"Provided,  that  not  more  than  fifty  per  cent,  of  the 
subscribed  capital  shaH  be  called  in  within  two  years 
from  the  time  when  the  company  commences  business,  and 
that  the  first  call  shall  not  be  mol-e  than  thirty-three  and 
one-third  per  cent,  of  the  amount  of  stock  subscribed,  and 
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that  no  call  after  the  first  call  shall  be  more  than  ten  per 
cent,  and  there  shall  be  at  least  two  months  between  each 
call." 

At  a  meeting  of  the  provisional  directors,  held  on  the 
23rd  of  July,  1901,  and  which  was  adjourned  to  and  con- 
tinued on  the  following  day,  a  call  of  thirty-three  and  one- 
third  per  cent,  on  the  capital  stock  subscribed  for  was 
made,  to  be  paid  on  the  11th  of  September,  following,  at 
the  Peoples  Bank,  in  Halifax.  On  the  25th  of  July,  1901, 
a  notice  of  this  call  was  sent  by  the  secretary  to  the 
defendant,  and  received  by  him  within  a  day  or  two  there- 
after. The  defendant  took  no  notice  of  this  call  until 
the  15th  of  August,  when  he  wrote  to  Mr.  Whitman,  the 
secretary,  asking  to  withdraw  his  name  from  the  list  of 
stockholders.  The  directors  did  not  assent  to  this,  and 
finally  this  action  was  brought  to  recover  this  first  call 
of  thirty-ihree  and  one-third  per  cent,  (viz.,  $666.67) 
from  the  defendant.  On  the  trial,  the  defendant's  counsel 
contended  that  he  was  not  a  shareholder,  because  no  shares 
were  formally  allotted  to  him,  and  notice  of  allotment 
given  him.  But  I  do  not  think  any  allotment  is  necessary 
in  this  case.  If  this  has  been  an  application  by  defendant 
for  shares  made  to  the  directors  or  the  company,  in  order 
to  perfect  the^  contract,  the  shares  should  be  allotted,  but 
in  this  case  the  application  is  from  the  agent  of  the 
company  to  defendant,  and  as  soon  as  he  subscribes  for 
the  shares  and  agrees  with  the  company  to  take  them,  and 
pav  the  calls  thereon,  the  transaction  is  completed,  and 
he  has  become  a  shareholder. 

The  cases  cited  by  defendant's  counsel  in  support  of 
his  contention,  from  14  S.  C.  R.  664,  and  16  Ont.  Ap. 
508,  are  inapplicable,  in  my  opinion,  the  facts  of  the 
cases  being  entirely  different. 

There  is  a  case,  however,  in  16  N.  B.  R.  3,  (E.  & 
N,  A,  Railway  Co.  v.  McLeod)^  which  is,  I  think,  very 
much   in  point,  particularly  the  judgment  of  the  Chief 
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Justice,  at  page  31,  where  the  whole  question  bearing  on 
cases  similar  to  this  is  discussed.  See  also  the  judgment 
of  Pollock,  B.,  in  2  Price  93,  and  White  on  Compcuny 
Law,  page  122.  There  will  be  a  judgment  for  the  plain- 
tiff company  against  the  defendant  for  the  amount  of 
the  call,  $666.67,  with  interest  and  costs. 

An  appeal  was  heard  before  Townshend,  Mjeagher 
and  Russell,  JJ.,  and  dismissed,  (January  28th,  1905), 
for  the  reason  given  in  the  judgment  appealed  from. 


Smith  v.  Faulknee  et  ai>. 

Before  Townshend,  J. 

The  rules  as  to  following  (rust  funds  in  the  hands  of  a  defaulting-  trustee 
apply  against  the  assignee  of  a  defaulting  trustee  as  fully  as  against 
the  trustee  himself. 

The  beneficial  owner  has  a  charge  on  the  property  wrongfully  disposed 
of,  and  may  follow  it  wherever  it  can  be  distinguished.  In  this 
respect  there  is  no  distinction  between  an  express  trustee,  or  an 
agent  or  a  bailee  or  anybody  else  in  a  fiduciary  position. 

Harris,  K.  C,  for  plaintiff. 
Ross,  K.  C,  for  defendant. 

Decided:  March  2nd,  1905.     Townshend,  J.: 

This  action  has  arisen  from  the  fraudulent  and 
criminal  transactions  of  Edw.ard  F.  Smith,  a  broker, 
doing  business  in  Halifax,  who  absconded  from  the 
Province  in  October  last.  Margaret  Smith,  surviving 
trustee,  under  the  marriage  settlement,  of  Mrs.  Saer, 
placed  in  his  hands,  as  her  agent,  to  collect  the  dividends 
and  interest  on  the  following  bonds  and  debentures: — 2 
bonds  of  the  Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  of  the  par  value  of  $500  each,  1  debenture  of 
the  City  of  St.  John  for  $1,000,  and  1  debenture  of  the 
City  of  Halifax  for  $1,000. 

As  treasurer  of  the  St.  Andrew's  Presbyterian  Church 
Sunday  School,  the  said  Smith  had  in  his  custody  and 
charge,  for  the  like  purpose,  the  following  debentures: — 
3  debentures  of  the  City  of  Halifax  for  the  sum  of  $100 
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each,  and  1  debenture  of  the  City  of  Halifax  for  $500. 
Mr.  A.  M.  Bauld,  one  of  the  defendants,  is  now  the 
treasurer. 

Smith,  without  the  knowledge  of  Mrs.  Smith,  and  in 
violation  of  his  duty  to  her  and  the  Sunday  School, 
misappropriated  all  these  securities  by  pledging  them  to 
the  Koyal  Bank  of  Canada  as  collateral  security  for  loans 
made  to  him  by  the  bank,  and  as  security  for  his  indebt- 
edness. The  bank,  of  course,  had  no  knowldege  as  to  the 
ownership  of  the  bonds  or  debentures,  and  took  them  in 
good  faith. 

His  indebtedness  to  the  bank  for  loans  and  interest 
on  the  21st  day  of  December,  1904,  amounted  to 
$187,452.09. 

Smith,  during  the  timp  of  these  transactions,  was  the 
owner  of  648  shares  of  the  capital  stock  of  the  bank,  and 
under  the  Bank  Act,  ^he  bank  had  the  right  to  reimburse 
itself  for  any  indebtedness  of  the  shareholder  before 
recognizing  any  transfer  of  the  stock,  by  selling  the 
debtor's  shares  and  appropriating  the  proceeds  to  the 
2)ayment  of  liis  indebtedness. 

After  Smith  had  absconded,  and  after  he  made  an 
assignment  to  the  defendant  Faulkner,  as  official  assignee, 
the  bank,  in  the  month  of  October,  sold  the  bonds  and 
debentures,  and  out  of  those  belonging  to  Mrs.  Smith 
realized  $3,172.68,  and  out  of  those  belonging  to  the 
Sunday  School  $879.04.  These  sums  being  insufficient 
to  meet  its  claim,  in  the  month  of  December,  the  bank 
caused  the  648  capital  shares  to  be  sold,  m^d  realized 
therefrom  $190,023.39,  which  left  a  balance  in  its  hands 
of  $2,571.20.  It  is  for  this  balance  or  a  share  of  it,  in 
connection  with  the  treasurer  of  the  Sunday  School,  that 
this  action  has  been  instituted.  The  defendant  Faulkner, 
as  assignee,  claims  it  for  the  general  benefit  of  the 
creditors. 

34 — N.  s.   K.  40. 
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It  is  to  be  noted  here  that  the  bank  did  not  sell  the. 
648  shares  in  the  open  market,  in  the  ordinary  way,  but 
by  an  arrangement  with  the  defendant  Faulkner  they 
were  privately  disposed  of,  and  more,  probably,  obtained 
than  if  offered  at  public  sale.  So  far  as  the  legal  position 
of  all  parties  is  concerned,  it  was  arranged  that  they  stood 
exactly  as  if  sold  by  the  bank  in  the  market  to  pay  the 
indebtedness  to  it 

The  plaintiff  claims,  for  two  reasons,  that  she  should 
have  the  balance, — (1)  that  the  bank,  in  appropriating 
the  proceeds  of  Smith's  assets  and  the  stock  he  had  wrong- 
fully pledged,  were  bound  to  apply  first  to  payment  of 
his  indebtedness  his  own  funds,  which,  by  reason  of  the 
Bank  Act,  it  controlled,  and  that  any  balance  remaining 
out  of  the  sale  of  the  bonds  and  debentures  should  go  to 
those  to  whom  it  has  been  proved  to  belong;  (2)  that  in 
this  case  it  has  been  conclusively  established,  if  that 
method  of  appropriation  is  upheld,  that  the  balance  repre- 
sents what  was  realized  by  the  sale  of  the  illegally  pledged 
bonds  and  debentures, — in  fact,  that  she  has  traced  and 
ear-marked  her  own  property  in  the  hands  of  the  bank, 
and  the  other  creditors  can  assert  no  just  claim  to  it. 

It  is  urged,  in  opposition  to  these  reasons,  that  the 
bank  was  obliored  first  to  realize  on  the  securities  pleaded 
to  it  for  its  loans,  and  the  plaintiff,  to  succeed,  must 
make  out  a  case  which  would  entitle  her  to  immediate 
execution  against  Edward  F.  Smith,  and  that  she  must 
show  herself  entitled  to  a  lien  on  the  money  now  in  the 
bank's  hands.  It  is  further  contended  that,  not  only  has 
she  not  traced  the  proceeds  of  the  salfe  of  her  bonds  and 
debentures,  but  that,  under  the  circumstances,  it  would 
have  been  impossible  for  her  to  do  so.  A  number  of  cases 
Avere  cited  for  these  propositions,  but  an  examination  of 
them  shows  that  either  they  have  been  overruled  by  later 
cases,  or  have*no  application  to  the  facts  in  evidence. 
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I  think  it  iMmecessary  to  go  further  than  cite  In  re 
Hallett's  Estate,  13  Ch.  D.  696,  and  what  is  there  laid 
down  as  the  law,  especially  in  the  judgment  of  Jessel, 
M.  R,  to  decide  that  the  plaintiff  is  entitled  to  recover 
from  the  bank  in  this  action,  and  against  the  ac&Ignee  the 
balance  of  money  in  question,  or  a  proportionate  part. 
In  the  case  mentioned  above.  Sir  George  Jessel  says : 
**The  modern  doctrine  of  equity,  as  regards  property 
disposed  of  by  persons  in  a  fiduciary  position,  is  a  very 
clear  and  well-established  doctrine;  You  can,  if  the  sale 
was  rightful,  take  the  proceeds  of  the  sale,  if  you  can 
identify  them.  If  the  sale  was  wrongful,  you  cam  still 
take  the  proceeds  of  the  sale  in  a  sense,  adopting  the  sale 
for  the  purpose  of  taking  the  proceeds,  if  you  can  identify 
them.  There  is  no  distinction,  therefore,  between  a 
rightful  and  a  wrongful  disposition  of  the  property,  so 
far  as  regards  the  right  of  the  beneficial  owner  to  follow 
the  proceeds." 

He  then  proceeds  to  say  that  when  the  trustee  has 
used  the  money  in  the  purchase  of  property,  the  owner 
has  a  lien  on  it,  or  even  where  the  trustee  has  mixed  in 
the  money  with  his  owm,  and  purchased  property,  the 
beneficial  owner  has  a  charge  on  the  property. 

"The  moment,"  he  says,  "you  get  a  substantial  portion 
of  it  furnished  by  the  trustee,  using  the  word  trustee  in 
the  sense  I  have  mentioned  as  including  all  persons  in  a 
fiduciary  relation,  the  right  to  the  charge  follows." 

He  then  poiats  out  that  in  this  respect  there  is  no 
distinction  between  an  express  trustee,  or  an  agent,  or  a 
bailee,  or  a  collector  of  rents,  or  anybody  else  in  a 
fiduciary  position. 

"If  the  bailee,"  he  says,  "sells  the  goods  bailed,  the 
bailor  can,  in  equity,  follow  the  proceeds  wherever  they 
can  be  distinguished,  either  being  actually  kept  separate 
or  mixed  up  with  other  moneys." 

He  then  refers  to  the  case  of  Frith  v.  Cartland,  2  II. 
&  M.  417,  as  correctly  stating  the  law,  as  follows : 

"The  rules  as  to  following  trust  funds  in  the 
Lamds  of  a  defaulting  trustee  apply  against  the  assignee 
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of  a  defaulting  trustee  as  fully  as  against  the  trustee 
himself,  and  the  circumstance  that  the  trust  fund  was 
acquired  on  the  eve  of  the  bankruptcy,  and  when  the 
bankrupt  was  about  to  abscond  witla  that  and  his  other 
moneys,  held  not  to  raise  an  equity  in  favor  of  the 
assignees." 

In  that  case,  as  here,  the  defaulting  party  was  an 
agent. 

I  have  already  said  that  it  is  conclusively  shown  here 
that  the  balance  in  the  bank  is  the  proceeds  of  the  bonds 
and  debentures,  if  the  bank  ought  first  to  have  applied 
Edward  F.  Smith's  own  property,  that  is  to  say,  proceeds 
of  the  sale  of  his  shares  of  capital  stock,  to  the  payment 
of  his  indebtedness  to  the  bank,  and,  for  my  own  part,  I 
cannot  entertain  any  doubt  under  the  authorities  referred 
to  that  such  was  the  obligation  and  duty  of  the  bank. 

I  have  said  nothing  as  to  the  rights  of  the  defendant 
Eauld,  as  there  was  no  si>ecial  discussion  on  that  point, 
but  my  present  view  is  that  plaintiff  and  Bauld  are 
from  the  bank^  in  proportion  to  the  amounts,  their  respec- 
entitled,  as  against  the  defendant  Faulkner,  to  recover 
tive  claims  to  the  balance  in  the ,  bank's  hands.  Costs 
reserved. 


VanBuskiuk  v.  The  North  Kiver  Lumbeb  Co.. 

Before  Townshknd,  Meagher,  Fraser  and  Russell,  JJ. 

Where  a  charter  party  provided  that  a  steamer  was  to  be  loaded  with 
the  g^rea  est  possible  dispatch  day  and  night,  but  there  was  no 
provision  as  to  the  time  and  manner  of  unloading-,  the  law  implies  an 
obligation  to  discharge  with  all  reasonable  diligence,  having  regard 
to  the  situation  and  circumstances  existing  and  the  appliances  in 
use  at  the  time,  at  the  port  of  discharge,  and  where  a  jury  were 
instructed  that  the  provision  in  the  contract  that  the  steamer  was  to 
be  loaded  with  all  possible  dispatch  night  and  day  was  an  element 
to  be  taken  into  consideration  in  determining  what  should  constitute 
reason<&ble  diligence, — 

Heldj  that  there  had  been  misdirection. 

Rule  as  to  non-direction  discussed. 

This  was  an  appeal  from  the  findings  of  a  jury  and 
the  order  of  judgment  granted  by  Graham,  E,  J. 
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The  facts  sufficiently  appear  in  the  judgment  of  the 
court,  on  appeal. 

January  24th,  1905.  H.  A,  Lovett  in  support  of 
appeal. 

W.  B.  A.  Ritchie,  K.  C,  and  T,  R,  Robertson,  contra. 

March  4th,  1906.  Meagher,  J.,  delivered  the  judg- 
ment of  the  Court,  as  follows: 

The  charter  party,  upon  which  this  action  is  founded, 
provided  that  the  steamer  "Eros,"  then  under  the  plain- 
tiffs control,  should  load  a  cargo  of  pulp  wood  at  Murray^s 
C.  B.,  and  proceed  to  Bath,  and  there  deliver  it  to  the 
defendants. 

One  of  its  terms  was  that  she  was  to  be  loaded  with 
quickest  possible  dispatch,  day  and  night;  but  there  was 
no  provision  as  to  the  time,  or  manner,  of  unloading. 

Four  days'  demurrage,  viz.,  between  the  24th  and 
28th  of  August,  are  claimed,  at  $100  each ;  but  only  two 
of  these  at  that  rate  were  allowed. 

Several  grounds  were  urged  for  a  new  trial, — (1) 
there  was  no  evidence  to  go  to  the  jury;  (2)  the  letter 
of  July  21st,  1903,  was  improperly  received;  (3)  there 
was  misdirection;  (4)  there  was  a  failure  to  direct  in 
several  particulars,  and,  (6)  the  plaintiff  was  improperly 
recalled  and  permitted  to  give  evidence  after  counsel  for 
the  defendant  had  begun  his  closing  address  to  the  jury. 

As  to  the  first  of  these,  I  shall  not  say  more  than 
that,  under  the  evidence,  the  case  could  not  properly  have 
been  altogether  withdrawn  from  the  jury,  although  some 
aspects  put  to  them  were  not  supported  by  evidence. 

With  respect  to  the  letter,  it  was  tendered  some  time 
before  the  close  of  the  plaintiff's  case,  and  at  a  stage  when, 
having  regard  to  the  pleadings,  it  was  impossible  for  the 
learned  judge  to  say  how  far  it  might,  or  miglit  not,  be 
relevant,  especially  in  relation  to  the  charge  of  false  and 
fraudulent  representations,  alleged  to  have  b(*en  made 
by  it. 
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But,  if  not  receivable,  I  cannot  conclude  that  it 
wrouglit  any  injury  to  the  defendants,  having  regard  to 
the  instructions  to  the  jury  touching  it,  who  were  told 
that  it  did  not  form  any  part  of  the  contract  between  the 
parties,  and,  therefore,  the  jury  must  not  take  into  con- 
sideration the  representations  made  in  it  in  advance  as 
to  the  probable  rate  of  discharge,  the  mode  of  discharge, 
and  so  on.  The  correct  course  appears  to  me  to  have 
been  taken  by  the  learned  judge. 

The  recall  of  the  plaintiff  to  give  further  evidence  was 
within  the  discretion  of  the  learned  judge,  who  could 
better  determine  the  fairness,  and  necessity,  of  that  step 
than  we  can.  Moreover,  no  attempt  was  made,  upon  the 
argument,  to  show  that  any,  or  any  special  injury,  or 
prejudice,  was  thereby  occasioned  to  the  defendants;  and 
short  of  that,  at  least,  we  should  not  interfere. 

A  complaint  of  non-direction  is  never  given  effect  to 
unless  the  court  deems  the  verdict  against  the  weight  of 
evidence;  nor,  but  rarely,  if  ever,  unless  the  judge's  atten- 
tion has  been  called  in  due  season  to  the  need  of  further 
directions  upon  the  point  in  question;  and  it  is  only  done 
then  in  the  exercise  of  discretion  and  to  prevent  injustice. 

Lord  Ilalsbury,  in  Nerill  v.  The  Fine  Arts  Co, 
(1897),  A.  C.  75,  said: 

^'The  question  whether  or  not  this  was  a  privileged 
coniniunication,  as  a])art  from  the  question  whether  it 
was  a  privileorpd  o:*easion  *  *  *  has  not  been 
detennined  by  the  jury.  That  would,  but  for  what  I  am 
about  to  say,  give  the  app.ellant  only  the  right  to  ask  for 
a  new  trial,  which,  though  ho  has  not  asked  for  it,  it  is, 
no  doubt,  within  your  Lordship's  competence  to  give 
him;  but  what  ])nts  him  out  of  court  in  that  respect  is 
this:  that  when  you  are  com])laining  of  non-direction  of 
the  judge,  or  that  lie  did  not  leave  a  question  to  the  jury, 
if  you  had  an  o])i)ortunitv  of  asking  him  to  do  it,  and 
you  abstained  from  asking  for  it,  no  court  would  ever  have 
grantinl  you  a  new  trial,  for  the  obvious  reason  that  if 
you  thought  you  had  got  enough  you  were  not  allowed  to 
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stand  aside  and  let  all  the  expense  he  incurred  and  a  new 
trial  ordered  simply  because  of  your  own  neglect" 

See  also  Davies  v.  The  Commercial  Bank  of  Wi/ndsor, 
32  N.  S.  R.  366,  and  the  authorities  there  cited,  in  my 
opinion,  on  the  subject  of  a  new  point  in  the  Court  of 
Appeal,  and  The  Confederation  Life,  etc.,  v.  Borden,  34 
S.  C.  R.  364. 

It  did  not  need  the  high  authority  of  Lord  Halsbury 
on  this  point.  It  was  settled  in  England  a  great  many 
years  ago,  and  I  only  refer  to  it  because  the  principle 
involved  has,  I  fear,  been  too  often  overlooked  in  this 
court. 

Burmester  v.  Hodgson  (1810),  2  Camp.  488,  is  like 
this  case  in  this,  that  the  bill  of  lading  did  not  contain 
any  stipulation  whatever  for  demurrage,  or  for  unloading 
in  any  particular  time. 

Eodgers  v.  Forrester,  2  Camp.  483,  was  cited  upon 
the  trial  to  Mansfield,  C.  J.  The  charter  party  sued  upon 
in  that  case  provided  that  the  usual  and  customary  time 
to  unload  the  vessel  at  her  port  of  discharge  should  be 
allowed,  but  Mansfield,  C.  J.,  was  of  opinion  that  it  could 
not  be  di.stin^uishcd  from  the  case  before  him,  and  said: 

^^Ilere  the  law  could  only  raise  an  implied  promis-e  to 
■do  what  was  there  stipulated  for  by  an  express  covenant, 
viz.,  to  discharge  the  ship  in  the  usual  and  customary 
time  for  unloading  such  a  cargo.  That  has  been  rightly 
held  to  be  the  time  within  which  a  vessel  can  be  unloaded 
in  her  turn  into  the  bonded  warehouses.  Such  time  has 
not  been  exceeded  by  the  defendant." 

This  seems  still  to  be  the  law.  Lord  Selbome,  in 
Postlethwaite  v.  Freekind  (1880),  5  A.  C.  609,  said: 

"If  your  Lordships  should  agree  that  the  present 
appeal  ought  to  be  dismissed,  you  will,  I  think,  be  adher- 
ing to  the  principle  of  Eodgers  v.  Forrester,  2  Camp.  483, 
and  Burmester  v.  Hodgson,  2  Camp.  488,  which  does  not 
appear  to  me  to  be  inconsistent  Avith  that  of  the  later 
iiiithorities." 
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He  proceeded  to  refer  to  Ford  v.  Colesworth  (•187Q)> 
L.  R.  6  Q.  B.  544,  and  Wright  v.  The  New  Zealand  Co. 
(1879),  4  Ex.  D.  165,  as  to  the  former  of  which  he  said 
he  thought  it  was  perfectly  consistent  with  the  earlier 
cases.  The  contract  in  that  case  was,  that  the  "cargo 
should  be  delivered  in  the  usual  and  customary  manner/*^ 

A  bombardment  of  the  port  where  delivery  was  being 
made  was  threatened,  and  the  authorities  there  refused 
for  several  days  to  allow  any  more  of  the  cargo  to  be 
landed.  The  jury  was  directed  by  the  Lord  Chief  Justice 
of  England,  that, — 

"The  question  whether  the  time  was  reasonable  or 
unreasonable  ought  to  be  judged  with  reference  to  the 
mjeans  and  facilities  available  at  the  port  and  to  the  facil- 
ities and  course  of  business  at  the  port," 

Referring  to  this,  Lord  Selbome  said  that  he  thought 
this  direction  was  correct,  and  that  he  did  not  perceive 
that  the  Court  of  Error  thought  otherwise. 

He  then  proceeded  to  deal  with  Wright  v.  The  New 
Zealand  Company^  as  to  which  he  said : 

^There  were  special  circumstances  on  which  the  decis- 
ion might  very  well  have  been  founded,  but  to  which,  (as 
it  does  not  appear  to  me  to  have  been  in  fact  founded 
upon  them),  I  do  not  more  particularly  refer.  The  dis- 
tinctions between  that  case  and  the  present,  (whether  the 
doctrine  laid  down  in  it  can  be  supported  or  not),  are 
that  there  no  express  reference  was  made  in  the  contract 
to  the  custom  of  the  port,  and  that  if  such  a  reference 
ought  to  have  been  implied,  no  custom  or  other  circum- 
stance existed  which  would  have  made  it  impossible  for 
the  charterer,  by  the  use  of  reasonable  diligence,  to  pro- 
vide himself  with  lighters  for  the  discharge  of  the  cargo 
earlier  than  he  did.  What  the  Lord  Justices  in  that  case 
held  was,  (in  Lord  Justice  Cotton's  own  words)  that,  ^an 
obligation  was  imposed  upon  the  charterer  of  providing 
at  the  port  of  discharge  sufficient  appliances  of  the  kind 
ordinarily  used  at  the  port;'  and  it  was  expressly  added 
that  he  would  not  have  been  bound  to  provide  appliances 
which  were  not  in  use  there,  but  which  might  be  in  use 
in  other  ports." 
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This  language,  it  appears  to  me,  can  be  used  witK 
great  force  against  the  contention  made  here  that  special 
gangways  or  chutes  for  discharging  should  have  been 
made  by  the  defendants  and  used  for  the  discharge  of 
the  under-deck  cargo,  while  the  steamer  lay  at  the  North 
wharf  and  before  the  centre  pier  was  available. 

There  may  have  been  gangways,  or  chutes,  used  before 
then  in  Bath,  but  none  existed  suitable  for  use  at  the^ 
north  pi-er  upon  this  steamer.  Some  of  the  witnesses  say 
they  could  not  have  been  used  there  at  all,  owing  to  the 
rise  and  fall  of  the  tide,  the  position  of  the  vessel  pro- 
duced thereby,  the  short  hoist,  owing  to  the  character  of 
her  masts,  and  the  way  in  which  the  steamer  lay  at  the 
wharf. 

I  cannot  conceive  that  the  defendants  were  under  an 
obligation  to  procure  material  and  make  chutes  to  dis- 
charge her,  and  which  never  would  be  of  any  use  again, 
because  of  the  size  and  shape  they  Avould  be  required  to  be^ 
in  consequence  of  the  peculiar  position,  due  to  her  great 
length,  in  which  she  lay  at  the  wharf,  and  the  great  dis- 
tance one  end  of  her  always  was  from  the  wharf. 

Bigham,  J.,  in  Lyh  Shipping  Co.  v.  Cardiff  Corpor- 
ation (1899),  69  L.  J.  Q.  B.  93,  said: 

"I  am  of  opinion  that  the  whole  obligation  in  the 
present  case  upon  the  charterer  is  to  do  his  best  to  procure 
the  appliances  that  are  customarily  used  at  this  port  for 
*the  purpose  of  discharging  vessels  The  appliances  com- 
monly used  were  the  waggons  of  certain  specified  railway 
companies,  and  no  other.  The  defendants  used  their  best 
exertions  to  get  the  services  of  those  appliances.  Their 
contractual  obligation  goes  further,  however,  than  the 
mere  obligation  to  obtain  the  appliances.  Having  obtained 
them,  they  must  use  them  with  proper  despatch,  and  in 
the  present  case  they  did." 

lie  also  said: 

"Moreover,  the  practice  as  to  the  kind  of  appliances 
to  be  used  in  the  discharge  and  as  to  the  sourctja  trom 
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which    they    are    to    be    obtained,    must   be    taken    into 
account/' 

Th-e  foregoing  judgment  was  affirmed.  See  (1900) 
2  Q,  B.  638. 

Lord  Selborne,  in  Postlethwaite  v.  Freeland,  approved 
of  the  direction  of  Cockburn,  C.  J.,  to  the  jury  in  Ford 
V.  Colesworth,  L.  K.  4  Q.  B.  127,  that  the  question 
whether  the  time  was  reasonable  or  unreasonable  ought  to 
be  judged  with  reference  to  the  means  of  facilities  avail- 
able at  the  port,  and  to  the  regulations  and  course  of 
business  at  the  port. 

It  was  contended  in  Postlethwaite  v.  Freeland  that 
Lord  Coleridge  should  have  told  the  jury  that  the  defend- 
ants ought  to  have  provided  one  lighter  for  every  working 
day,  except  the  days  they  were  engaged  in  discharging: 
mail  steamers.  They  were  directed  that  the  defendants 
were  not  so  liable.  The  ruling  was  upheld  by  the  Court 
of  Appeals  and  the  House  of  Lords. 

Cotton,  L.  J.,  who  dissented  in  the  Court  of  Appeal, 
thought  the  defendants  were  liable,  as  a  larger  number 
of  lighters  might  have  been  employed.  But  all  the  other 
judges  held  that  they  had  performed  their  undertaking  to 
unload  according  to  the  custom  of  the  port.  That  custom 
was  the  definite  one  of  using  specific  apparatus  there 
existing,   in  the  manner  habitually  observed. 

Moreover,  I  feel  very  cnn^^iderable  doubt  whether  any 
obligation  rented  upon  the  defondants  to  go  elsewhere  than 
to  the  centre  pier  to  iml.oTd.  T  say  this  upon  the  evidence 
which  shows  that  the  centre  pier  was  the  only  dock  of 
sufficient  <^ize  to  di^charoo  a  steamer  of  her  draft  and 
length, — the  only  dock  with  suitable  facilities  therefor, 
and  the  only  one  at  which  vessels  carrying  cargoes  for 
shipment  by  rail  were  unladen. 

The  evidence  affords  substantial  reasons  to  justify 
the  defendants  in  savins:  they  were  entitled  to  abstain 
from  doinf):  anything  until  she  could  take  her  turn  at  the 
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<!entre  pier,  after  the  vessel  there  in  advance  of  her  waa 
discharged. 

This  aspect,  however,  was  only  adverted  to  by  counsel 
in  connection  with  that  part  of  the  charge  in  which  it 
was  said: 

"If  it  was  not  practicable  to  discharge  there  at  all, 
(that  is,  at  the  north  pier),  why  did  the  charterers  resort 
to  that  course?'* 

The  complaint,  as  to  this,  was  that  it  was  liable  to 
induce  the  jury  to  interpret,  and  apply,  the  contract,  and 
the  defendants'  duty  under  it,  in  respect  to  going  to  that 
wharf,  and  what  occurred  there, — in  the  light  of  what 
they  did, — rather  than  what  the  contract  demanded  of 
them.  Mulligan  testified  that  she  went  there  because  of 
a  desire  on  defendants'  part  to  discharge  her  as  quickly 
as  possible.  In  the  light  of  that,  it  may  be  doubted, 
though  I  do  not  determine  it,  whether  the  test  quoted 
from  the  charge  should  have  been  put  in  the  way  it  was. 

If  the  jury,  as  they  might  well  have  done,  in  the  light 
of,  at  least,  part  of  the  charge, — I  refer  more  particularly 
to  page  86,  lines  20,  21  and  22, — came  to  the  conclusion 
that  the  discharging  should  have  been  proceeded  with  at 
night,  they  did  so  contrary  to  the  evidence  of  the  custom 
there,  which  custom,  it  appears  to  me,  should  have  regu- 
lated her  discharge. 

The  only  evidence  touching  the  custom  of  discharging 
vessels  at  night  in  Bath  was  given  in  the  defendants' 
<»ase.  Mulligan,  a  stevedore  of  fifteen  years'  ex]oerience; 
Morse,  another  .of  twnety  years'  experience,  and  x\nder- 
flon,  the  station  agent  of  the  railway,  who  had  eleven 
years'  experience,  all  of  them  in  Bath,  said  it  was  not  the 
custom  to  discharge  there  at  night ;  that  it  was  not  done 
before  the  "Eros",  came,  and  there  were  no  lights  and  no 
facilities  in  existence  for  discharging  at  night.  Mulligan 
«aid  it  was  dangerous  to  discharge  pulp  wood  from  the 
'"Eros"  even  with  the  aid  of  the  lights  •they  specially  pro- 
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vided,  with  the  view  of  enabling  them  to  get  her  cargo 
out  at  night. 

There   is   not  one   word  of  evidence  opposed  to  the 
foregoing,  and  cross-examination  did  not  vary  or  affact 
what  was  said  on  the  subject  by  the  witnesses  I  have 
mentioned.      If,  therefore,   the  custom    of    the    port   is 
regarded,  there  can  be  but  one  answer  to  the  complaint 
that  they  did  not  work  all  night,  or  every  night,  and  that 
is,  they  were  not  under  any  obligation  to  do  so.     The 
charter  did  not  fix  any  time  absolutely  for  the  discharge, 
and,  therefore,  if  defendants  could  not  prevail  upon  the 
men  usually  engaged  in  discl\arging  cargoes  at  Bath  to 
work  at  night,  I  cannot  see  that  they  should  be  held  liable 
for  their  failure    in    that    respect,    any    more  than  lie 
defendants  in  Postlethwaite  v.   Freeland  were  held  not 
liable  for   a   scarcity  of  lighters;   or  the   defendants  in 
Lyle  Shipping  Co.  v.  Cardiff,  who  were  held  not  liable 
for  a  deficiency  of  railway  waggons;  or  the  defendants 
in  Ilichs  v.   Raymond,  who  were  held  not  liable  for  a 
delay  occasioned  by  a  strike.     The  refusal  of  the  men  to 
work  at  night  at  all,  or  to  work  only  for  a  limited  time, 
was  something  beyond  the  defendants'  control;  something 
which  thev  neither  occasioned,  nor  contributed  to.     Two 
of  their  men   were  injured  while   discharging  at  night, 
and  ilulligan  gave  reasons  why  it  was  dangerous.     The 
claim  that  men  should  have  been  brought  from  Portland 
soeins  quite  absurd,  in  the  light  of  Mulligan's  evidence, 
the  cost  of  bringing  them  and  the  time  required  to  dis- 
charge her. 

The  question  whether  they  should  have  worked  at 
night  was  put  to  the  jury,  but  it  should  not  have  been, 
if  custom  is  to  govern,  because  the  evidence  was  all  the 
other  way.  The  custom  was  absolutely  disproved.  The 
jury  must,  it  seems  to  me,  have  been  of  opinion  that 
they  should  have  worked  at  night,  or  they  could  not  have 
found  for   two   days. 
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With  respect  to  Wright  v.  New  Zealand,  Lord 
Herschell,  in  Hicks  v,  Raymond,  distinguishes  it  much  in 
the  same  way  as  Lord  Selborne  did  by  the  quotation 
already  made. 

The  former,  in  the  case  first  mentioned,  at  page  32, 
.said,  in  reference  to  procuring  more  lighters,  which  was 
the  accustomed  mode  of  discharging  at  the  place: 

*'It  will  thus  be  seen  that  the  circumstances,  which 
prevented  the  vessel  being  discharged  within  the  ordinary 
time,  were  not  beyond  the  control  of  the  defendant." 

But,  in  that  connection,  it  sliould  be  observed  that  the 
means  which  the  defendants  were  held  liable  to  supply 
were  those  in  accustomed  use  at  that  place,  and  that  a 
greater  supply  would  have  been  available  for  the  vessel 
in  question  but  for  the  fact  that  the  defendants  had 
several  vessels  there  at  the  time,  upon  which  lighters  were 
being  used,  and  thus  had  created  the  difficulty  themselves. 

Lord  Herschell,  in  Hicks  v.  Raymond,  said  that  Lord 
Blackburn  regarded  Wright  v.  New  Zealand  as  in  conflict 
with  Postlethwaite  v.  Freeland,  and  Smith,  L.  J.,  in  Lyle 
Shipping  Co.  v.  Cardiff  (1900),  2  Q.  B.  645,  said,  ''m 
my  judgment,  it  is  not  now  law." 

Carver  on  Carriage  by  Sea,  section  610,  says : 

"And  again  the  time  is  often  left  wholly  undefined, 
the  charter  being  silent  about  it.  In  such  cases,  the  char- 
terer undertakes  no  definite  obligation  in  the  matter ;  but, 
as  in  other  cases,  where  the  contract  is  silent,  the  law 
requires  him  to  perform  his  part  in  the  work  with  dili- 
gence." 

After  pointing  out  that  the  difference  between  charters 
which  do  and  those  which  do  not  provide  a  specific  time 
for  doing  the  work,  is  of  great  importance,  and  that  in 
the  former  of  these  the  contract  has  to  be  performed, 
regardless  of  circumstances,  the  author  (section  611)  says; 

"In  the  other  case  the  question  whether  the  charterer 
has  been  duly  diligent  must  be  determined  by  reference 
to  the  conditions  under  which  he  has  actually  worked." 
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I  cannot,  in  the  light  of  the  facts,  and  what  I  regard 
as  the  state  of  the  authorities,  conclude  that  the  defend- 
ants were  liable  for  any  delay  which  arose,  either  because 
the  cargo  was  not  continuously  discharged  at  night,  or 
because  they  did  not  make  and  provide  special  chutes  suit- 
able for  discharging  her  in  the  situation,  and  under  the 
circumstances,  where  she  lay  at  the  north  pier,  nor  because 
they  did  not  erect  and  provide  more  electric  lights,  so 
that  the  work  there  could  have  been  done  with  less  danger 
and  more  speed,  nor  because,  when  the  men  of  the  place 
declined  to  work  at  night,  or  all  night,  they  did  not  pro- 
vide others  willing  to  do  so.  Simply,  as  well  as  collater- 
ally, these  would  have  been,  it  appears  to  me,  extraordi- 
nary, and  not  ordinary  or  reasonable,  exertions,  while  the 
law  demands  only  reasonable  diligence. 

These  might,  however,  well  have  formed,  (at  any  rate, 
some  of  them  might),  questions  of  fact  only  for  the  jury, 
and  if  there  had  been  no  misdirection,  I  might  have  hesi- 
tated, perhaps,  in  setting  the  verdict  aside,  except  in  so^ 
far  as  the  question  of  night  working  is  involved. 

The  following  appears  in  the  charge: 

"There  is  another  thing  to  be  considered,  and  that  is, 
that  this  was  an  expensive  steamer,  and  the  delay  was  a 
serious  thing.  There  is  evidence  tending  to  show  that 
she  was  costing  something  like  $100  per  day,  and  in  the 
charter  party  itself  that  is  the  sum  per  day  fixed  for 
demurrage  in  connection  with  loading, — not  the  unloading, 
but  the  loading,  and  that  will  possibly  be  some  guide  to 
you,  as  to  what  she  would  be  worth  per  day.  Nothing  is 
said  about  what  the  rate  of  discharge  should  be,  in  the 
charter  party,  but  as  a  guide  to  what  the  plaintiff's  idea 
of  the  importance  of  delay  to  the  ship  would  be,  he  had 
stipulated  in  loading  that  she  was  to  be  loaded  with  all 
possible  despatch,  day  and  night.  I  do .  not  mean  that 
they  agreed  that  this  term,  this  loading  night  and  day, 
was  to  apply  to  the  discharge  of  her,  or  that  it  was  to  be 
done  Svith  the  greatest  possible  despatch,'  but  it  is  an 
element  to  take  into  your  consideration  in  determining^ 
what  should  constitute  reasonable  diligence" 
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It  will  be  seen  from  the  foregoing  that  the  jury  were- 
given  as  a  guide,  wherewith  to  measure  the  plaintiff's  idea 
of  the  importance  of  delay,  the  fact  that  he  had  stipulated 
that  she  was  to  be  loaded  with  all  possible  despatch,  day 
and  night.  This  was  said  after  their  attention  was  point- 
edly called  to  two  things,  viz.,  that  she  was  an  expensive 
steamer  and  delay  was  serious,  and  that  $100  per  day  had 
been  fixed  as  demurrage  in  connection  with  the  loading. 

What  the  plaintiff's  idea  of  the  importance  to  him  of 
delay  in  the  discharge  was,  I  submit,  with  deference, 
beside  the  question  the  jury  had  to  determine,  and  should 
not  have  been  imported  into  it;  not  even  upon  the  subject 
of  damages.  The  question  was,  what  contract  did  the- 
law  imply  between  the  parties,  and  what  obligation  did 
it  impose  upon  the  defendants',  touching  the  means  and 
the  manner  of  discharging  the  cargo  at  Bath?  These 
instructions,  it  seems  to  me,  were  liable  to  impress  the 
jury,  and  lead  them  to  reason  thus :  She  was  an  expensive 
steamer,  delay  was  a  serious  matter  to  the  plaintiff,  and 
in  order  to  get  at  what  was  in  his  mind  in  reference  to 
the  diligence  and  the  means  to  be  employed  in  her  dis- 
charge, we  must  keep  in  sight  the  fact  that  he  had  stip- 
ulated she  jyas  to  be  loaded  with  all  possible  despatch 
day  and  night;  thus  adding,  as  I  think,  to  the  matter 
to  be  considered  by  the  jury,  an  element  to  the  contract 
which  the  parties  intentionally  left  out  of  it.  What  was 
in  the  plaintiff's  mind,  or  what  he  deemed  of  importance, 
or  what  was  stipulated  for,  in  regard  to  the  loading,  so 
far  as  I  am  able  to  perceive,  had  no  application  to,  or  use 
upon,  the  legal  aspect  of  the  case,  and  the  duties  and 
obligations  created  by  the  contract,  or  springing  from  it, 
and  the  situation  at  Bath.  The  manner  and  time  of  load- 
ing were  expressly  provided  for  by  the  charter,  which  was 
silent  touching  the  discharge.  One  can  readily  understand 
why  it  was  drawn  in  that  form.  The  loading  was  to  be 
at  defendants'  premises,  by  their  own  men,  who,  with  all 
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appliances  there,  were  under  defendants'  immediate 
control;  but  the  discharge  was  to  be  at  Bath,  where 
neither  men  nor  appliances  were  under  their  control,  and 
where  the  situation  and  facilities  were,  more  or  less, 
unknown  to  them. 

The  fact  that  the  parties  made  special  provision  in 
r^ard  to  the  time  and  method  of  loading,  and  made  none 
in  reference  to  discharging,  furnishes  a  cogent  reason  for 
concluding  that  their  intention  was  to  leave  the  matter 
of  unloading  the  cargo  at  large;  that  is,  subject  only  to 
such  obligations  in  that  behalf  as  the  law  would  imply. 

The  law,  in  the  absence  of  provisions  in  the  charter 
directing  how  the  discharge  is  required  to  De  made, 
implies  an  obligation,  as  already  pointed  out,  to  dischai^o 
with  all  reasonable  diligence,  having  regard  to  the  situa- 
tion and  circumstances  existing  and  the  appliances  in 
use  at  the  time,  at  the  port  of  discharge ;  and,  as  was  3ai<l 
by  Homer,  L.  J.,  in  Lyh  Shipping  Co.  v.  Cardiff  (1900), 
2  Q.  B.  647, — "In  considering  what  is  reasonable  dili- 
gence, you  must  have  regard  (  inter  a^id)  to  the  appli- 
ances for  discharge  customary  at  the  port."  The  word 
"customary"  was  in  that  charter.  But  I  do  not  think 
that  can  make  any  material  difference,  because  whatever 
custom,  as  to  the  manner  or  process  of  discharging,  may 
have  prevailed  at  Bath,  was  in  contemplation  of  the  parties 
when  they  made  the  contract. 

This  view,  it  is  true,  in  one  part  of  the  charge,  was 
fairly  and  accurately  expressed  to  the  jury.  But  I  cannot 
avoid  the  conclusion  that,  when  the  learned  judge,  in  the 
concluding  words  of  the  paragraph  above  quoted,  told  the 
jury  that  while  it  was  not  agreed  that  the  terms  of  the 
charter  in  regard  to  loading  night  and  day,  and  with  the 
greatest  possible  despatch,  should  apply  also  to  her  dis- 
charge, yet  that  it  was  an  element  which  they  should  take 
into  consideration  in  determining  what  should  constitute 
reasonable  diligence  in  respect  to  her  discharge,  he  added 
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an  element  to  the  discharging  part  of  the  contract,  which 
was  not  permissible,  and  which  the  parties  themselves 
abstained  from  putting  into  it.  I  am  at  a  loss  to  con- 
ceive upon  what  principle  it  can  properly  be  said  that 
what  they  agreed  upon  in  regard  to  the  loading  should 
either  govern  or  be  in  any  sense  a  guide  to  the  matter  of 
diligence  in  discharging,  as  to  which  they  were  purposely 
silent.  The  circumstances  and  appliances  may  have  been, 
and  apparently  were,  widely  different;  or,  at  any  rate, 
were,  in  some  substantial  measure,  dissimilar  at  the 
respective  ports.  In  the  one  place,  for  example,  the  facil- 
ities were  such  that  night  work  could  be  effectively  per- 
formed, and  men  were  in  the  habit  of  working  at  night ; 
while  the  reverse  may  have  been  the  condition  at  the 
other.  Why,  therefore,  what  was  stipulated  to  be,  or  could 
be,  done  at  one  port  should  be  regarded  as  an  element  in 
determining,  or  as  a  measure  of  what  should  constitute, 
reasonable  diligence  at  the  other,  is  something  I  cannot 
satisfactorily  understand  or  explain.  I  have  been  unable 
to  find  any  warrant  for  such  a  principle  in  any  of  the 
many  cases  I  have  examined. 

The  obligation  is  to  discharge  within  a  reasonable 
time,  and  that  is  performed  if  it  is  done  within  a  time 
which  is  reasonable,  under  the  existing  circumstances, 
assuming  those  circumstances,  so  far  as  they  involve 
delay,  are  not  caused,  or  contributed  to,  by  the  party 
liable  to  effect  the  discharge.  This,  it  will  be  seen,  covers 
the  whole  law,  as  stated  in  Hicks  v.  Raymond;  and  it 
puts  out  of  consideration  altogether  all  reference  to  any 
terms  agreed  upon  in  relation  to  the  loading,  and  places 
the  liability  solely  upon  what  should  reasonably  be  done 
at  the  port  of  discharge. 

I  am,  therefore,  reluctantly  driven  to  the  conclusion 

that  there  must  be  a  new  trial.    I  say  reluctantly  because 

the  amount  involved  is  comparatively  small,  and  heavy 

costs  have  been  incurred,  and  it  is,  therefore,  regrettable 

35 — X.  s.   R.  40. 
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that  these  must  be  increased,  especially  in  a  case  like  this, 
where  the  disproportion  between  the  amount  at  stake  and 
the  expenditure  in  litigation  must  already  be  quite  sub- 
stantial. 

The  law,  however,  must  be  applied  regardless  of  these 
and  all  other  considerations. 

Since  the  foregoing  was  prepared,  I  found  the  case 
of  Hulthen  v.  StewaH  &  Co.  (1903),  A.  C.  389,  which 
affirmed  the  decision  of  the  Court  of  Appeal  (1902),  2 
K.  B.  199. 


SissiBoo  Pulp  Co.  v.  Carrier  Lane  Co. 

Before   Graham,  E.  J. 

Defendants  recovered  judg-ments  ai^ainiit  B.  in  1901  and  registered 
them  so  as  to  bind  his  lands.  At  that  time  2000  acres  of  land  be> 
longing  to  plaintiffs  and  conveyed  to  the  plaintiffs  by  B.  .stood  in 
the  name  of  B.  owing  to  ihe  conveyance  not  being  reg-istered. 

Heldf  that  as  the  lands  were  not  the  lands  of  the  judgment  debtor,  and 
there  was  no  laches  on  the  part  of  the  plaintiffs,  there  should  be  a. 
declaration  that  these  judgments  did  not  bind  the  lands. 

When  a  person  registers  a  judgment  which,  like  a  dragnet,  is  to  catch 
everything,  he  cannot  complain  if  he  only  gets  the  interest  which 
the  debtor  had  in  any  thing  he  encloses. 

//.  A.  Lovett  iand  G.  F,  Pearson  for  plaintiffs. 
PcUcn,  K.  C,  for  defendants. 

Decided  :  March  7th,  1905.     Graham^  E.  J. : 

The  defendants  recovered  one  judgment,  about  the 
15th  of  July,  1901,  and  another,  about  the  23rd  of  July, 
1901,  against  Charles  Burrill,  and  about  these  dates, 
respectively,  registered  them  at  Weymouth  so  as  to  bind 
his  lands.  At  that  time,  about  2,000  acres  of  land 
belonging  to  the  plaintiff  company  and  conveyed  to  ttte 
plaintiff  company  by  Burrill,  owing  to  the  deed  not 
being  registered,  stood  in  the  name  of  Burrill,  and  it  is 
claimed  that  the  judgments  caught  these  lands.  Hence 
this  action  to  restrain   the  sale  under  executions.      The 
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lands  were  never  Burrill's  lands.  On  the  27tli  of  Novem- 
ber he  was  appointed  managing  director  of  the  plaintiff 
company.  These  lands  were  owned  by  Mr.  Sabeans,  and 
were  valuable  for  the  industry  that  the  plaintiff  company 
contemplated  carrying  on,  viz.,  the  manufacture  of  pulp 
wood,  and  they  were  in  the  immediate  vicinity  of  the 
plaintiff's  works  and  other  property.  Burrill,  on  the  30th 
of  Xovember,  purchased  these  lands  from  the  Sabeans 
for  the  plaintiff  company.  He  paid  $600  cash  and  gave 
his  own  personal  notes  for  the  balance  of  the  purchase 
money,  the  price  being  $9,000, — seven  for  $1,000  and 
one  for  $1,500, — payable  each  succeeding  month.  The 
deed  was  taken  in  his  own  name,  and  was  registered  on 
the  5th  of  December,  1899.  The  circumstances  of  the 
company  at  that  time  did  not  admit  of  their  paying  cash 
for  these  lands.  And  there  were  other  persons  seeliing 
to  buy  them,  so  that  it  was  necessary  to  act  at  once  and 
secure  them.  BurriU  paid  to  the  company  stumpage  for 
timber  which  he  cut  on  these  lands  during  December, 
1900,  and  January  and  February,  1901,  and  the  company 
has  occupied  the  lands  ever  since.  Meanwhile,  money 
was  coming  in  to  the  treasury  of  the  company,  and  on 
May  10th,  1900  they  paid  Burrill  $2,000,  and  on  May 
30th,  1900,  $7,000,  and  with  this  money  he  paid  off  the 
notes  and  renewals.  On  that  latter  date  he  delivered,  at 
Montreal,  a  deed  to  the  company  of  the  lands,  delivering 
it  to  the  directors  or  secretary  of  the  company  there,  with- 
out first  registering  it  at  Weymouth.  By  an  oversight,  it 
was  not  registered  until  the  30th  of  May,  1902.  The 
defendants'  judgment  had  been  registered,  as  I  said,  in 
July,  1901,  and  before  any  one  discovered  that  this  deed 
had  not  been  registered.  It  was  not  known  by  the  defend- 
ants or  their  solicitors  when  the  judgments  were  regis- 
tered that  the  land  was  in  the  name  of  Burrill.  Mr. 
Burrill  did  not  know  of  it  not  being  registered  until  after 
it  was  registered. 


Digitized  by 


Google 


648  SISSIBOO   PULP   CO.    V.    CABBIEB    LAXE   Ca 

Burrill  had  nothing  but  the  legal  title.  The  eompanjr 
had  the  sole  beneficial  interest  in  the  lands^  and  it  would 
have  been  a  fraud  for  Burrill  to  have  attempted  to  hold 
this  legal  title  against  the  company.  In  my  opinion,  the 
judgments  of  the  defendants  did  not  attach  to  these  lands. 
Under  section  16  of  the  Registry  Act,  R.  S.  c.  137,  it  is 
provided  that  the  registry  of  a  certificate  of  judgment 
shall,  from  the  date  of  such  registry,  %ind  and  be  a 
charge  upon  any  land  within  the  district  of  any  person" 
against  whom  such  judgment  was  recovered,  whether  such 
land  was  acquired  before  or  after  such  registry,  as  effect- 
ually and  to  the  same  extent  as  a  registered  mortgage 
upon  such  land  of  the  same  amount.  It  is  only  to  be  a 
charge  upon  any  land  of  that  person,  not  upon  land  of 
another,  and  to  the  same  extent  as  a  mortgage  given  by 
the  owner  of  the  land.  The  drastic  provision  formerly 
added  to  that  section  and  upon  which  Orindley  v.  BlaUde, 
19  N.  S.  R.  27,  and  MUler  v.  Duggan,  21  S.  C.  R.  33, 
were  founded,  is  not  there  now.     It  was  as  follows: 

"And  deeds  or  mortgages  of  such  land  duly  executed, 
but  not  registered,  shall  be  void^  against  the  judgment 
creditor  who  shall  first  register  his  judgment." 

It  may  be  said  that  this  provision  is  really  contained 
in  section  15  of  the  same  chapter,  but  that  section  will 
yield  to  construction  to  avoid  the  obvious  injustice  pointed 
out  by  Sir  Henry  Strong,  in  Miller  v.  Duggan.  This 
construction  will,  then,  harmonize  with  Chapter  170, 
s.  12,  namely,  that  the  deed  of  the  sheriff  shall  be  suffi- 
cient to  convey  to  the  purchaser  "all  the  interest  of  the 
judgment  debtor  in  such  land  bound  by  the  judgment" 

I  think  this  case  is  very  much  like  that  of  Oxley  v. 
Culion,  32  N".  S.  R.  256.  There,  at  page  267,  Mr.  Justice 
Townshend  makes  the  point  that  the  lands  were  not  at 
any  time  the  lands  of  the  judgment  debtor,  while  in 
Orindley  v.  Blaikie  they  onoe  had  been.  That  distinction 
applies  here.     And,  at  page  258,  Mt.  Justice  Meagher 
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points  out  that  a  judgment  recorded  against  the  beneficial 
intei>est,  although  undisclosed  in  the  registry,  would, 
under  this  Act,  bind  it.  And  if  that  m  so^  the  sheriff's 
deed  would*  transfer  it  under  the  section  just  quoted. 
Hence  that  the  sheriff's  deed,  upon  a  sale  under  a  judg- 
ment against  the  trustee  or  person  having  the  mere  legal 
title,  would  not  transfer  more  than  the  legal  title. 

The  Act,  since  its  amendments  already  referred  to, 
and  since  it  now  clearly  recognizes  equitable  titles,  is 
more  like  the  Acts  referred  to  by  Sir  Henry  Strong,  in 
Miller  v.  Duggan,  and  I  see  no  reason  why  his  dissenting 
opinion  and  the  House  of  Lords,  in  Eyre  v.  McDowell, 
9  H.  L.  Cas.  619,  cannot  now  be  followed. 

The  case  for  the  plaintiff  cannot  be  worse  because 
there  was  a  deed,  and  it  was  not  registered,  than  it  would 
be  if  there  was  no  deed  at  all.  Emphasis  was  laid  upon 
the  contention,  at  the  argument,  that  the  company  neg- 
lected to  register  its  deed.  If  it  had  no  deed  at  all,  it 
would  be  with  equal  force  contended  that  the  company 
neglected  to  have  a  deed  executed.  The  fact  is,  that  when 
a  person  registers  a  judgment,  which,  like  a  dragnet,  is 
to  catch  everything,  he  cannot  complain  if  he  only  gets 
the  interest  which  the  debtor  had  in  anything  he  encloses. 
Neglect  is  harmful  in  law  where  it  amounts  to  laches,  or 
where  a  person  owes  a  duty.  Here  there  was  no  laches, 
at  least,  until  after  the  judgments  were  registered,  and 
the  company  owed  no  duty  to  these  defendants  to  register 
their  deed. 

I  refer  also  to  the  case  of  Jellett  v.  WillHe,  26  S.  C.  R. 
282. 

In  my  opinion,  there  should  be  a  declaration  that 
these  judgments  do  not  bind  these  lands.  Also  a  perpetual 
injunction  to  restrain  the  defendants  from  selling  these 
lands  or  attempting  to  enforce  these  judgments  against 
them.    Costs  to  the  plaintiffs. 

Note. — See  Hfooney  v.  McDonald,  i  E.  L.  R.  78. 
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Patterson  v.  Munro. 

Before   Graham,  E.  J.,  (at  Sydney). 

In  an  action  by  P.  against  M.  for  malicious  arrest  upon  a  capias  for  $75 
the  falsity  complained  of  was,  (i)  that  P.  was  about  to  leave  the 
county,  (2)  that  the  cause  of  action  did  not  exceed  $80.  It  appeared 
that  P.  had  given  tn  M  an  order  for  his  claim  which  had  not  been 
honored,  and  had  inadc  several  appointments  with  M.  which  bad 
not  been  kept ;  that  P  was  trying  to  let  his  hon.-e  and  that  his  wife 
had  gone  away  and  that  M.  h-d  been  informed  by  two  resfiectable 
persons  that   P.  was  about  leaving, — 

Held^  that  M.  had  '*  reasonable  and  probable  cause.*' 

In  respect  to  the  alleged  falsity  that  the  cause  of  action  was  under  $80, 
it  appeared  that  the  cause  of  action  which  M.,  a  sub-contractor,  had 
against  P.,  a  contractor,  wns  for  plastering  a  hou  ;e  of  L.  and  that 
the  amount  coming  to  M.  was  actually  $150,  and  he  had  filed  a 
Mechanics  lien  for  this  amount.  There  were  two  prior  liens, 
and  M  after  inquiries,  estimated  that  his  lien  wonld  not  realize 
more  than  one-half  from  this  source,  and,  therefore,  considered  that 
he  was  justified  in  deducting  that  mi.ch,  and  proceeding  by  a  capias 
for  the  baUnce. 

Held^  that  there  was  nothing  in  the  circumstances  from  which  malice 
could  be  inferred. 

The  ordinary  layman,  acting  honestly,  is  not  to  be  held  responsible  in 
this  kind  of  action  if  he  makes  a  mistake  in  an  intricate  question  of 
law. 

Burchell  for  plaintiff. 
Fullerton  for  defendant. 

Decided:  May  25th,  1905.     Graham^  J.: 

This  is  an  action  for  malicious  arrest  upon  a  capias 
issued  by  a  stipendiary  magistrate  for  a  sum  of  $75.  The 
falsity  complained  of  in  the  aflBdavit  is,  (1)  that  the 
"cause  of  action  does  not  exceed  eighty  dollars,"  (2)  that 
"the  said  John  A.  Patterson  is  about  to  leave  the  county." 

Dealing  with  the  last  point  first,  I  think  that  the  now 
defendant  had  good,  reasonable  grounds  for  believing 
that  the  now  plaintiff  was  about  to  leave  the  county.  He 
had  given  Munro  an  order  for  his  claim,  which  was  not 
honored.  He  had  made  several  appointments  with  him, 
which  were  not  kept.  On  one  occasion  he  went  earlier 
in  the  morning  than  the  hour  fixed,  and  found  that  he 
WHS  disappearing.     He  was  trying  to  let  his  house,  and 
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his  wife  had  gone  away.  Two  respectable  witnesses  who 
were  called  before  me  had  told  Munro  that.  Patterson  was 
j.bout  leaving.  In  my  opinion,  Munro  honestly  believed 
:hat  he  was  about  to  leave,  and  he  had  reasonable  and 
probable  cause  for  arresting  him.  A  reasonably  cautious 
and  prudent  man,  under  the  circumstances,  would,  I 
think,  have  taken  that  course. 

(2)  In  respect  to  the  allegation  that  the  cause  of 
action  was  under  $80,  it  appears  that  Munro,  a  sub-con- 
tractor, had  a  cause  of  action  against  Patterson,  a  con- 
tractor, for  plastering  a  house  of  oYie  Lowe,  at  so  much 
a  yard,  and  that  the  amount  coming  to  him  was  actually 
$150.05.  But  he  had  put  on  a  mechanic's  lien  for  this 
amount  against  the  premises.  There  were  two  previous 
liens  of  other  persons  already  against  it,  and  Munro  esti- 
mated, after  making  inquiries,  that  his  lien  would  not 
realize  more  than  half  from  this  source,  namely,  the 
amount  due  from  Lowe  to  Patterson,  and  he  thought  he 
was  justified  in  deducting  that  much,  or  giving  credit  for 
it,  and  proceeding  by  a  capias  for  the  balance.  Perhaps 
some  one  will  contend  that  it  would  be  more  honest  for 
him  not  to  have  credited  anything  on  account  of  a  possible 
realization  from  this  lien,  or  be  able  to  tell  exactly  what 
he  ought  to  hp.ve  done. 

In  order  to  succeed  in  this  kind  of  an  action,  the 
plaintiff  must  show,  (1)  malice,  (2)  want  of  reasonable 
and  probable  .cause.  In  my  opinion,  there  was  not 
malice,  or,  in  plain  terms,  improper  or  indirect  motive. 
No  indirect  motive  was  pointed  out,  i.  e.,  there  was  no 
express  malice,  and  there  was  nothing  in  the  circumstances 
from  which  malice  could  be  inferred.  Splitting  the  cause 
of  action  by  a  layman  of  Munro's  qualification  was  not 
such  an  unreasonable  thing  to  do,  as  to  lead  to  the  con- 
clusion that  there  must  have  been  an  indirect  motive.  For 
the  larger  amount  he  could,  undoubtedly,  have  arrested 
Patterson  in  a  County  Court,  or  in  the  Supreme  Court, 
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and  he  would  have  no  motive  in  going  to  an  inferior 
court.  The  only  possible  suggestion  which  might  be  made, 
— it  was  not  made, —  is  that,  in  the  magistrate's  court, 
he  could  arrest  by  merely  alleging  that  the  debtor  was 
about  to  leave  the  "county,"  whereas,  in  the  other  courts, 
he  would  have  to  allege  that  the  debtor  was  about  to  leave 
the  Province.  That,  I  think,  is  too  subtle  for  the  ordi- 
nary layman  to  arrive  at,  and  I  do  not  think  that  was  the 
object.  I  believe  that  he  wished  to  give  credit  for  the 
amount  that  he  would  possibly  realize  from  the  lien,  and 
that  he  was  honest  in  his  belief  that  he  could  do  that  and 
issue  a  capias  for  the  balance.  I  think  that  he  had  reason- 
able and  probable  cause  for  taking  that  course. 

I  refer  to  the  case  of  Mardey  v.  Oillespie,  27  N.  S.  R. 
301,  where  a  person  who  had  a  claim,  which  was  not  a 
debt,  recoverable  in  that  court,  proceeded  by  capias  for 
it  in  a  magistrate's  court,  alleging  it  to  be  a  debt, — and 
in  the  action  brought  against  him  for  malicious  prosecu- 
tion succeeded  on  the  ground  of  bona  fdes.  Where 
ninety-nine  put  of  a  hundred  claims  sued  in  magistrates' 
courts  are  sued  without  the  intervention  of  solicitors,  the 
magistrate  himself  generally  being  a  layman,  I  think 
that  Munro  acted  with  reasonable  care  and  prudence.  The 
ordinary  layman,  acting  honestly,  is  not  to  be  held  respon- 
sible in  this  kind  of  an  action  if  he  makes  a  mistake  in 
a  question  of  law,  rather  intricate  for  a  lawyer  who  has 
not  looked  it  up. 

In  Phillips  V.  NayJor,  4  H.  &  N.  568,  the  Court  said: 

"It  is  contended  that  they  have, — (acted  without  rea- 
sonable and  probable  cause), —  "because  it  is  assumed  that 
they  knew  that  a  poor  rate  is  provable  under  a  Bank- 
ruptcy Act,  and,  therefore,  that  the  12  &  13  Vict.,  Chap. 
106,  ss.  112,  113,  gave  protection  to  a  person  declared 
bankrupt.  But,  having  heard  the  argument  of  the  plain- 
tiff's counsel,  we  think  that  the  parish  oflScers  cannot  be 
said  to  have  r  cted  without  reasonable  and  probable  cause, 
becauvse  they  had  not  formed    a    clear    opinion    upon    a 
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matter  which  an  astute  lawyer  took  considerable  time  to 
enforce  upon  the  court." 

The  burden  is  upon  plaintiff  of  showing  malice  and 
want  uf  reasonable  and  probable  cause  for  the  arrest. 
Abrath  v.  N.  E.  Ry.  Co,,  11  A.  C.  247,  and,  in  my 
opinion,  neither  has  been  shown.  I  refer  also  to  Hicks 
V.  Faulkner,  8  Q.  B.  D.  167,  and  Brown  v.  Hawkes 
(1891),  2  Q.  B.  718. 

There  is  another  point  which  I  n^ed  not  decide.  The 
English  cases  show  that  the  proceeding  complained  of 
must  have  been  disposed  of  in  favor  of  the  plaintiff  before 
he  can  maintain  that  kind  of  action  for  its  consequences. 
In  Shaw  v.  McKenzie,  6  S.  C.  K.  181,  the  person  arrested, 
it  was  decided,  had  been  compelled  by  duress  to  pay  the 
claim,  and,  therefore,  that  he  need  not  show  that  the 
capias  had  been  set  aside.  Here,  I  am  satisfied  that  there 
was  not  duress.  It  is  rather  difficult  to  show  duress  when 
the  amount  is  due  and  nothing  but  legal  process  is  used 
to  enforce  the  claim.  There  is  some  confusion  about  there 
being  no  jurisdiction  in  the  magistrate.  The  magistrate 
had  complete  jurisdiction  upon  this  affidavit.  The  process 
was  good  on  its  face. 

The  action  must  be  dismissed,  and  with  costs. 


Watt  v.  McQuaio. 

Before  Meaghrr,   Frasbr  and  Russell,  J  J. 

In  an  action  for  slander,  what  a  bystander  >>ays  he  understood  the 
words  to  mean  is  not  the  ^uide  the  law  provides  for  the  jury.  The 
true  g-uide  is  what  he  would  on  the  occasion  of  the  speaking  of  the 
words  have  reasonably  understood  them  to  mean. 

A  jury  should  not  be  directed  that  they  roig-ht  draw  an  inference  as  to 
the  sense  in  which  words  were  understood,  from  the  conduct  of  a 
bystander,  particularly  where  such  conduct  was  equivocal, 

Althoug^h  the  amount  of  damag-es  is  in  a  very  larg-e  sense,  in  the  hands 
of  the  jury,  it  is  necessary  always  as  a  matter  of  law  to  direct  their 
attention  to  the  rule  which  the  law  prescribes  for  their  guidance,  and 
not  to  leave  them  under  the  belief  that  they  need  not  make  any  inquiry 
as  to  the  injury  occasioned  to  the  complainant  by  the  slander,  but 
were  free  to  give  whatever  they  thought  proper. 
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This  was  an  appeal  of  defendants  from  the  finduigs 
of  a  jury  and  an  order  for  judgment  of  Townshend,  J., 
in  favor  of  plaintiff. 

December  1st,  1904.     O'Connor  in  support  of  appeal. 

Drysdale,  K.  C,  contra. 

January  10th,  1905.  Meagher,  J.,  delivered  the  judg- 
ment of  the  Court,  as  follows : 

The  jury  were  told  that  the  point  for  them  to  enquire 
into  and  determine  was  what  the  boy  understood  the 
words,  said  to  have  been  used  by  the  defendant,  to  mean. 
It  was  put  to  them  at  a  later  stage  in  the  same  sense  and 
aspect,  and  quite  as  pointedly,  more  than  once.  There  is 
no  proofs  how  the  boy  understood  the  words,  and,  there- 
fore, that  was  an  irrelevant  enquiry.  It  was,  however, 
for  reasons  I  shall  endeavor  to  show,  liable  to  prejudice 
the  defendant's  case  with  the  jury,  especially  when  he 
referred  to  the  inference  they  were  at  iiberty  to  draw 
from  his  conduct. 

AVhat  a  bystander  says  he  understood  the  words  to 
mean  is  not  the  guide  the  law  provides  for  the  jury;  but 
it  is  what  he  would,  on  the  occasion  of  the  speaking  of 
the  words,  liave  reasonably  understood  them  to  mean.  The 
element  of  reasonableness  on  the  part  of  the  bystander 
was  not  mentioned  to  the  jury,  and  they  were,  therefore, 
left  to  determine  the  case  upon  what  the  sons'  understand- 
ing was,  without  reference  to  whether  it  was  reasonable 
or  wholly  unreasonable.  The  jury  were  not  obliged  to 
accoi)t  the  auditor's  version  of  what  he  understood  the 
defendant  to  mean,  p?r  Maule,  J.,  in  Broome  v.  Oosden 
(1845),  1  C.  B.  731;  and,  I  think,  in  the  light  of  what 
was  said  to  them,  they  should  have  been  so  instructed. 

If  the  limitation  of  reasonableness  is  not  applied  by 
the  jury,  then  their  verdict  merely  registers  the  opinion 
of  the  witness;  and  a  defendant  would  thus  be  exposed 
to  the  malice,  or  stupidity,  or  both,  of  the  testifying  party. 
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The  witness  in  this  case  was  a  mere  boy;  and  stood 
in  such  a  relation  towards  the  plaintiff  as  to  render  it 
quite  possible,  to  say  the  least,  that  he  was  influenced, 
unconsciously  perhaps,  by  her  in  the  meaning  he  ascribed 
to  the  words  employed  by  the  defendant,  whether  judged 
from  wiiat  he  said  or  did ;  and,  therefore,  a  greater  neces- 
sity existed  for  precision  of  language  in  the  directions, 
and  also  for  giving  to  the  defendant  the  benefit,  with  the 
jury,  of  the  caution  and  limitation  I  have  suggested. 

I  have  not  lost  sight  of  the  fact  that  the  learned  judge 
at  one  part  of  the  charge  told  them  they  must  look  at  the 
whole  conversation  and  see  if  the  boy  could  have  under- 
stood it  in  that  way,  viz.,  as  imputing  immorality.  But 
almost  immediately  afterwards  he  said, — "If  you  believe 
that  defendant  did  anything  to  impeach  her  character  on 
that  occasion,  and  that  the  boy  understood  it  as  such,  then 
the  plaintiff's  case  is  made  out.''  And  his  last  words  to 
them  were: 

"If  you  believe  he  did  say  *you  are  a  woman  of  bad 
reputation,'  was  it  understood  by  the  only  hearer  that 
she  was  a  woman  of  immoral  character  ?" 

Having  regard  to  the  'vvhole  scope  of  the  charge,  it 
seems  to  me  it  was  liable  to  lead  them  away  from  all  con- 
sideration of  the  reasonableness  of  the  boy's  understand- 
ing, and,  therefore,  it  is  altogether  probable  they  failed 
to  consider  any  other  aspect,  even  although  it  be  conceded 
that  the  sentence  quoted  in  the  beginning  of  this  para- 
graph gave  them  the  true  rule  in  that  particular.  It  was, 
however,  scarcely  full  enough  to  do  that. 

The  jury  were  also  directed: 

"That,  although  the  boy  had  not  said  in  his  evidence 
that  he  understood  the  defendant  accused  his  mother  of 
immorality,  but  still  he  ordered  the  defendant  out  of  his 
mother's  house,  and,  therefore,  the  jury  might  infer  from 
that  that  he  thought  his  mother  was  accused  of  being  *an 
immoral  woman.'  " 

With  all  deference,  I  cannot  agree  to  the  soundness 
of   that    proposition.     The    jury   should    not    have    been 
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asked  to  regard  that  fact  at  all ;  and  much  less  to  make  it 
the  foundation  of  an  inference  adverse  to  the  defendants 
I  feel  confident  that  a  case  cannot  be  found  where  such  a 
course  was  pursued,  or  ^vhere  a  jury  were  directed  that 
they  might  draw^  an  inference  as  to  the  sense  in  which  the 
words  were  understood  from  the  conduct  of  a  bystander; 
and  certainly  not  where  such  conduct  was  in  itself  equiv- 
ocal, and  still  less  so,  where  the  party,  whose  conduct  was 
to  be  the  basis  for  such  an  inference,  stood  in  close  rela- 
tionship to  the  plaintiff,  was  called  as  a  witness  and  given 
an  opportunity  to  testify  in  what  sense  he  understood  the 
words,  but  failed  to  avail  himself  of  it.  In  fairness,  it 
seems  to  me,  there  was  greater  room,  having  regard  to 
his  failure  to  testify  on  that  point,  for  the  inference  that 
he  did  not  understand  the  words  in  the  sense  alleged  by 
the  innuendo,  than  for  the  inference  which  the  jury  w^ere 
told  they  were  at  liberty  to  draw.  Moreover,  the  son's 
evidence  was  the  best  to  be  had  on  that  subject,  and  if  not 
elicited,  none  other  should  have  been  resorted  to;  at  any 
rate,  not  in  the  sense  it  was  used  here,  nor  under  such  cir- 
cumstances. 

The  son's  conduct  was  equivocal.  The  defendant  and 
his  mother  were  engaged  in  an  angry  altercation,  and,  no 
doubt,  the  defendant  said  she  contracted  bills  wherever 
she  could  without  any  intention  of  paying  them.  This 
was  quite  offensive;  but  it  was  not,  in  a  legal  sense, 
slander.  The  boy  could  not  fail  to  have  imderstood  the 
insult  it  conveyed,  and  for  that  reason  alone  may  have 
ordered  the  defendant  out.  The  jury,  however,  were  not 
asked  to  consider  this,  or  any  other,  phase  of  the  situa- 
tion, in  that  aspect,  but  were  told  that,  under  the  law, 
they  could  infer  from  the  son's  ordering  him  out,  that  he 
understood  the  words  in  an  injurious  sense.  They  had 
previously  been  told  that: 

"If  the  boy  understood  it  in  a  bad  sense,  the  plaintiff 
has  proved  the  innuendo.     The  question  is  always:  How 
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did  those  to  whom  the  words  were  published  understand 
them?  That  is  the  whole  law,  as  far  as  necessary,  to 
explain  in  this  case." 

A  word  as  to  the  damages.  The  defendant  denied 
using  the  words  complained  of,  and  says  he  spoke  only 
of  her  reputation  in  relation  to  the  non-payment  of  her 
bills.  There  was  nothing  in  the  defendant's  conduct, 
apart  from  the  use  of  whatever  words  he  employed,  which 
could  afford  ground  for  aggravating  the  damages. 

The  words,  if  spoken  at  all,  were  spoken  only  in  her 
son's  presence,  a  person  who  would  not  repeat  or  circulate 
them,  to  the  prejudice  of  his  mother.  He,  of  course,  did 
not  believe  that  the  imputation  was  true.  It,  therefore, 
appears  to  me  that  this  case  was  pre-eminently  one  where 
it  was  necessary  to  tell  the  jury,  not  as  they  were  told, 
that  they  were  free  to  give  such  damages  as  they  saw  fit, 
but  to  give  such  damages  as  would  fairly  compensate  the 
plaintiff  for  the  injury  occasioned  by  the  speaking.  The 
amount  of  damages  is,  of  course,  in  a  very  large  sense,  in 
the  hands  of  the  jury;  but  it  is  necessary  always,  as  a 
matter  of  law,  to  direct  their  attention  to  the  rule  which 
the  law  prescribes  for  their  guidance,  and  not  leave  them 
under  the  belief  that  they  need  not  make  any  enquiry  as 
to  the  injury  occasioned  to  the  complainant  by  the  slander, 
but  were  free  to  give  whatever  they  thought  proper. 

The  damages  appear  to  me  to  be  very  large,  in  the 
light  of  all  the  facts.  See  the  commentary  in  the  first 
part  of  Folkhard  en  Slander  and  Libel,  page  28,  where 
the  subject  of  damages  is  discussed  in  relation  to  the 
numbers  present  on  the  occasion  of  the  speaking.  The 
motion  must  prevail,  with  costs. 
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BoYCE  V.  The  Nova  Scotia  Steel  Co.  . 

Before  Graham,  E.  J- 

In  an  action  for  negltgfence,  brought  by  a  •'rapper"  in  the  employ  of  de- 
defendant,  it  appeared  that  a  chain  connected  with  some  cars  of  the 
defendants  company  broke,  owing^  to  defective  welding,  and  the 
breaking  of  the  chain  caused  certain  cars  to  jump  the  rail,  one  jf  the 
cars  striking  the  plaintiff  and  injuring  him.  It  also  appeared,  however 
that  the  plaintiff  was  not  required  to  be  where  he  was,  at  the  time  of 
the  accident  and  that  the  duty  of  '*  rapping  "  could  easily  have  been 
performed  by  him  in  another  and  safei:  place. 

Heidi  that  the  accident  was  due  to  his  own  negligence. 

Joseph  McDonald  for  plaintiff. 
R,  II,  Butts  for  defendants. 

Decided:  September  16th,  1905.     Graham,  E.  J.: 

The  plaintiff,  fourteen  years  of  age,  had  been  employed 
for  several  months  in  the  defendants'  mine,  and  on  the 
occasion  of  this  accident  was  .doin^  duty  as  a  "rapper." 
That  means  that  it  was  his  duty  to  pull  a  wire,  like  the 
strap  in  a  street  car,  passing  along  the  side  of  the  mine 
to  the  donkey  engine  room,  where  it  sounded  a  gong,  and, 
according  to  the  signal,  one  or  three  raps,  as  the  case 
might  be,  the  engineer  hauled  up,  stopped,  or  let  out  the 
wire  rope  which,  running  on  rollers,  revolved  around  the 
drum  at  the  engine,  and  thus  controlled  the  trip,  or  train 
of  cars,  empty  or  loaded  with  coal,  which  was,  by  means 
of  a  three-foot  chain,  attached  to  the  wire  rope. 

There  were  some  thirteen  empty  cars  being  drawn 
from  the  empty  road,  over  a  switch,  towards  the  engine,  at 
the  plaintiff's  signal,  and  when  drawn  a  very  short 
distance  further,  they  would  have  been  altogether  on  the 
main  line,  when  it  would  have  been  the  plaintiff's  duty 
to  signal  to  stop,  then  the  switch  w^ould  have  been  shifted, 
and  on  another  signal  the  cars  would  have  been  started 
back  on  the  *^main  deck."    * 

There  is  a  place  called  a  cabin, — a  hole  in  the  wall 
of  the  mine.  It  is  used  for  more  than  one  purpose.  Some 
things  are  stored  there.     It  is  the  deputy's  room.     But 
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at  any  rate,  the  signal  wire  goes  above  the  entrance,  and 
the  rapper  boy  is  expected  to  pull  the  signal  wire  there. 
Perhaps  it  is  not  as  convenient  to  do  it  there  as  outside, 
but  it  is  safer,  because  there  is  so  very  little  room 
at  the  side,  between  the  track,  or  rather  the  cars  on  the 
track  when  they  are  passing,  and  the  wall  of  the  mine, 
that  it  is  no  place  for  any  one  to  be.  Xow,  unfortunately, 
the  plaintiff  was  not  in  this  entrance  at  the  time  when  he 
was  rapping,  or  about  to  rap.  He  was  about  two  yards 
above  the  cabin.  The  chain  attaching  the  cars  to  the 
wire  rope  broke,  and  the  released  oars  ran  back  on  the 
empty  road,  except  the  last  two  or  three,  which  jumped 
the  rail,  and  the  last  one  caught  the  plaintiff  between  the 
track  and  the  wall,  and  he  was  very  badly  injured.  First, 
there  is  the  chain,  and  the  link  which  broke.  I  think  that 
there  was  a  defective  welding,  a  latent  defect  in  the  link, 
which  separated  at  the  welding.  I  think  there  was  no 
lack  of  inspection  of  such  things,  and  if  there  was  any 
flaw  which  might  be  discovered,  it  would  easily  be  dis- 
covered in  this  chain, — a  three-foot  chain,  constantly 
being  attached  and  detached.  I  refer  to  the  case  Read- 
head  V.  MidiJand  liy.  Co.,  L.  E.  2  Q.  B.  412. 

Then,  I  think,  the  cabin  afforded  a  safe  place  in  which 
to  signal,  and  this  boy,  who  was  unusually  bright  and 
clever,  and  who  had  experience  in  rapping,  could  easily 
do  the  rapping  there.  He  was  not  required  to  signal 
where  he  was  at  the  time  of  the  accident. 

I  am  disposed  to  hold  that  the  accident  was  due  to  his 
own  negligence.  In  Dominion  v.  Day,  34  S.  C.  R.  387, 
the  Chief  Justice  of  Canada  said: 

'*As  I  read  the  evidence,  if  he  had  stepped  off  to  the 
ground  immediately  on  the  car  stopping,  he  would  not 
have  been  hurt.  He  is  not  merely  guilty  of  contributory 
negligence,  but  is  the  victim  of  his  own  carelessness.  It 
is  a  case  where  it  was  perfectly  in  the  power  of  the  servant, 
by  keeping  his  eyes  open,  to  guard  himself  against  a  pos- 
sible danger  of  which  he  was  fully  aware.     If  by  not  doing 


Digitized  by 


Google 


560  MCDONALD    V.     DICKSON. 

80  he  suffers  injuries,  he  must  take  the  consequences  of 
his  own  neglect.  Without  the  respondent's  negligence,  or 
stupidity,  this  accident  would  never  have  happened." 

^'Keeping  his  eyes  open"  was  a  figurative  expression 
in  that  case.  I  say  that  because,  otherwise,  in  a  case 
respecting  these  dark  mines,  the  citation  might  not  appear 
applicable. 

The  piece  which  had  been  broken  off  one  of  the  points 
had  nothing  to  do  with  the  derailment  of  the  cars  or  the 
accident. 

The  action  must  be  dismissed,  and  with  costs. 


McDonald  v.  Dickson. 

Before  Graham,  E.  J.  (at  Sydney). 

Under  R.  S.  (1900)  Ch  177,  s.  2.,  dealings  with  actions  af^ainst  execu- 
tors for  injuries  done  by  deceased,  although  the  action  is  brougpht  in 
the  lifetime  of  the  deceased,  if  he  dies  before  judgment,  there  can  be 
no  recovery  against  the  estate,  if  six  months  have  elapsed  between 
the  acts  complained  of  and  the  death. 

Reasons  for  not  allowing  costs. 

The  'facte  sufficiently  appear  in  the  judgment. 

Decided:  April  3rd,  1905.     Graham,  E.  J.: 

Walter  Dickson,  since  deceased,  was  foreman  of  a 
number  of  men  who  carted  away  from  the  plaintiff's 
beach  from  $30  to  $60  worth  of  gravel,  to  be  used  in  the 
construction  of  the  approaches  to  a  bridge  built  by  the 
Xova  Scotia  Government.  The  contractor  was  one  Cam- 
eron, and  it  was  supposed,  I  believe,  that  this  was  land 
of  the  Government.  Dickson  was  a  foreman,  under 
Cameron,  and  the  latter  having  been  killed,  Dickson  took 
his  place,  but  I  have  not  evidence  before  me  to  show  that 
any  of  the  gravel  was  taken  when  Dickson  had  the  work. 
From  the  fact  that  Cameron  told  the  plaintiff  to  make 
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up  the  bill  and  send  it  to  the  Government,  I  infer  that 
the  gravel  was  taken  in  his  lifetime.  The  action  was 
brought  the  13th  of  July,  1903.  Walter  Dickson  died 
on  the  26th  of  December,  1903,  and,  unfortunately  the 
gravel  was  not  taken  **within  six  months  before  his  death." 
It  was  taken  in  the  autumn  and  spring  of  1901-1902  or 
1902-1903. 

This  construction  has  been  put  upon  K.  S.  (1900), 
Chap.  177,  s.  2,  that,  although  the  action  is  brought  in' 
the  lifetime  of  the  deceased,  if  he  dies  before  judgment 
there  can  be  no  recovery  against  the  estate  if  six  months 
have  elapsed  between  the  acts  complained  of  and  the  death. 
Kirk  V.  Todd,  21  C.  D.  484.  It  is  sought  to  distinguish 
this  case,  and  the  plaintiff  relies  upon  the  exception  in 
Phillips  V.  Homfray,  24  C.  D.  454.  That,  in  effect, 
decides  as  follows: 

'*A  remedy  for  a  wrongful  act  done  by  a  deceased 
person  cannot  be  pursued  against  his  estate,  unless 
property  or  the  proceeds  or  value  of  property  belonging 
to  another  person  have  been  appropriated  by  the  deceased 
person  and  added  to  his  estate  or  moneys." 

Bo  wen,  L.  J.,  says: 

"The  property  or  the  proceeds  or  values  which,  in  the 
lifetime  of  the  wrongdoer,  could  have  been  recovered  from 
him,  can  be  retraced  after  his  death  to  his  assets,  and 
recaptured  by  the  rightful  owner  there.  But  it  is  not 
every  wrongful  act  by  which  a  wrongdoer  indirectly 
benefits  that  falls  under  this  head,  if  the  benefit  does  not 
consist  in  the  acquisition  of  property  or  its  proceeds  or 
value.  When  there  is  nothing  among  the  assets  of  the 
deceased  that  in  law  or  equity  belongs  to  the  plaintiff,  and 
the  damages  Avhich  have  been  done  to  him  are  unliqui- 
dated and  uncertain,  the  executors  of  a  wrongdoer  cannot 
be  sued  merely  because  it  was  worth  the  wrongdoer's 
while  to  commit  the  act  complained  of.  *  *  *  It 
seems  to  us,  as  we  have  said,  that  the  profits  arising  from 
a  wrong  done  by  a  deceased  man,  which  can  be  followed 
against  his  estate,  are  only  such  profits  as  take  the  shape 
86 — \.  s.  K.  40. 
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of  property  or  the  proceeds  or  value  of  property  with- 
drawn from  the  rightful  owner  and  acquired  by  the 
wrongdoer." 

In  this  case,  Walter  Dickson  was  only  a  foreman, 
obtaining  wages,  I  suppose,  and  not  a  contractor  making 
money  out  of  the  gravel.  The  action,  in  my  opinion, 
must  be  dismissed,  but  without  costs. 

My  reasons  for  not  allowing  costs  are  as  follows :  Sir 
♦George  Jessel  said  of  the  case  which  I  have  cited,  Kirk 
V.Todd,  and  which  is  like  this, — ^*I  cannot  help  feeling 
that  this  is  a  very  hard  case."  Hall,  V.  C,  in  that  case, 
refused  the  defendants  all  costs  except  those  subsequently 
to  the  order  for  the  adding  of  the  representatives  of  the 
deceased  as  parties.  And  Sir  George  Jessel  said, — "I 
cannot  say  he  was  wrong  in  the  discretion  which  he  exer- 
cised as  to  costs." 

The  solicitor  for  the  representatives  could  have  had 
the  order  continuing  the  action  in  the  name  of  the  repre- 
sentatives set  aside,  and  this  would  have  disposed  of  the 
matter  at  a  trifling  expense. 

The  administrator  entered  no  formal  appearance  in 
the  action  and  appears  at  no  place  in  the  record. 

It  was  suggested  at  the  trial  that  the  trial  had  gone 
over  at  the  first  term,  which  elapsed  before  the  death,  at 
the  request  of  the  solicitor  for  the  deceased. 


Thompson  v.  City  of  Sydney. 

Before  Graham,  E.  J.  (at  Sydney). 

Under  a  statute  empowering;-  expropriation  of  lands,  the  duty  devolved 
upon  the  defendant  municipality  to  provide  for  the  appraisement  of 
the  compensation.  The  defendant  municipality  did  not  give  the 
owner  of  the  lands  notice  to  appear  hefore  ihe  arbitrators  but  treat- 
ed the  land  as  that  of  another  person  and  paid  to  that  other  person 
the  amount  awarded  for  the  land  taken 

ffe/df  in  an  action  by  plaintiff  for  compensation  that  the  defendants 
could  not  set  up  the  defence  that  the  statutory  remedy  by  arbitra- 
tion was  exclusive  ;  under  such  a  statute  the  necessity  of  giving* 
notice  to  the  owner  of  the  lan<l  will  be  implied  and  defendant  muni- 
cipality remained  liable  to  the  true  owner. 
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L.  X,  McDonald  for  plaintiff. 
Hugh  Ross  for  defendant. 

Decided:  March  20th,  1905.     Graham^  E.  J.: 

The  Reverend  Patrick  McKeagney,  who  owned  a  con- 
siderable area  of  land  at  Indian  Point,  on  Maloney's  (now 
Muggah's)  Creek,  Sydney,  died  in  1859,  intestate.  His 
heirs  were  James,  Michael,  and  the  children  of  Francis, 
brothers,  and  the  children  of  Catherine  and  Nancy, 
sisters, — for  the  three  last  named  had  died  before  him, — 
five  shares  in  all.  Michael  died  in  1871.  Mrs.  Francis 
Xunn  was  the  sole  surviving  child'of  James,  and  inherited 
his  share.  By  deed,  dated  1881,  she  bought  the  share* 
of  the  other  heirs,  both  their  own  shares  and  the  interest 
which  they  took  in  Michael's  share  by  inheritance.  Of 
course,  she  took  an  interest  in  his  share  by  inheritance 
herself ;  but  I  will  have  to  qualify  that  statement. 

Michael,  on  the  third  day  of  April,  1869,  by  deed, 
registered  the  5th  of  May,  1869,  conveyed  to  the  plaintiff, 
not  his  interest  in,  but  ^^all  those  certain  lots," — ^being 
lots  6  and  7,  on  the  south  side  of  Henry  street,  in  Block 
letter  B.  They  are  a  fractional  part  of  the  whole  area. 
And  he  gave  covenants  for  title  and  of  warranty.  Lots 
6  and  7  comprise  the  land  in  dispute. 
In  the  deed  was  this  recital: 

"Whereas  the  said  Michael  McKeagney  is  one  of  the 
heirs-at-law  of  the  late  Keverend  Patrick  McKeagney,  and 
has  agreed  with  the  other  heirs-at-law  to  a  partition  of  the 
estate  of  which  he  died  possessed,  a  part  of  which  belong- 
ing to  the  said  Michael  McKeagney  he  has  hereby  agreed 
to  convey  to  the  said  James  Thompson  for  the  considera- 
tion hereinafter  mentioned.      Now,   therefore,   etc." 

The  evidence  given  at  the  trial  shows  possession  in  the 
plaintiff  from  that  time  forward  of  lots  6  and  7.  George 
Xunn's  evidence  to  the  contrary  is  not  at  all  satisfactory. 
The  deed  accounts  for  the  possession.  In  my  opinion,  the 
recitals  and  covenants  in  that  deed  bind  Mrs.  Nunn ;  and 
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in  any  action  for  partition  I  have  no  doubt  that  the  deed 
would  be  respected,  and  that  lots  6  and  7  would  be  set  off 
to  the  plaintiff  and  charged  against  Michael  McKeagney's 
share  in  other  lands,  lands  now  held  by  Mrs.  Nunn.  I 
cite  the  case  of  Brown  v.  Dooley,  36  N.  S.  E.  56,  Graham, 
J.  I  believe  there  were  other  lots  conveyed  by  MichaeL 
But  there  is  nothing  which  leads  me  to  suspect  that  he 
attempted  to  convey,  away  more  than  his  share  in  the 
whole  estate.  And,  as  I  have  said,  there  is  the  recital  to 
ahow  that  some  kind  of  a  partition  was  made.  The  deed 
is  witnessed  by  a  solicitor  now  dead. 

When  land  fox*  the  Dominion  Iron  &  Steel  Company 
was  expropriated  and  paid  for  by  the  Town  of  Sydney, 
Mrs.  Nunn's  land,  as  well  as  lots  6  and  7,  were,  by  the 
filing  of  a  plan,  vested  in  the  Town  of  Sydney;  and  lots 
6  and  7  were  included  in  the  award  made  by  the  arbitra- 
tors in  respect  to  land  damages, — that  is  to  say,  the  arbi- 
trators' description  of  the  land  included  lots  6  and  7,  for 
they  were  not  excepted,  as  some  other  lots  were^  and  the 
damages  awarded  in  respect  to  the  whole  area  amounted 
to  $3,155.  There  was  later  an  additional  sum  of  $245, 
given  as  compensation  in  respect  to  this  whole  area.  The 
first  award  was  dated  the  23rd  of  August,  1899. 

On  the  5th  of  March,  1901,  the  plaintiff,  by  a  solicitor, 
addressed  a  letter  to  the  mayor  and  council  of  Sydney,  as 
follows : 

^Take  notice,  that  I  claim,  on  behalf  of  my  client, 
Jam<^s  Thompson,  part  of  the  money  assigned  to  pay 
owners  of  land  on  Indian  Point,  in  the  said  town,  my 
client  being  the  owner  of  two  lots  at  said  Indian  Point, 
which  were  taken  by  the  said  town  and  handed  over  to  the 
Dominion  Iron  &  Steel  Company,  Ltd.,  without  any  com- 
pensation to  my  client/' 

The  council  passed  these  resolutions,  one  under  date. 
of  March  7th,  1901,  as  follows: 

^The  letter  of  the  solicitor  of  James  Thompson,  in 
reference  to  expropriated  land,  was  read,  and,  on  motion, 
referred  to  the  former  expropriated  land  conmiittee." 
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And  another,  under  date  of  the  20th  of  March,  1901 : 

"The  report  of  the  finance  committee  was  read  by  the 
mayor,  to  recommend  that  in  the  matter  of  the  claim  of 
James  Thompson,  Mr.  E.  W.  Moseley  be  asked  to  search 
the  records  for  the  title  to  the  land  in  question.  Also, 
that  the  amount  awarded  to  Mrs.  Francis  Nunn  be  paid 
to  her  conditionally,  upon  the  town  recorder's  approval." 

The  report  of  Mr.  Moseley  to  the  council  is  not  forth- 
coming. However,  the  town  could  have  availed  itself  of 
a  provision  in  the  Act,  and  paid  the  money  into  court, 
and  had  the  claims  settled  there.  It  did  not  do  so.  On 
the  30th  of  April,  1901,  it  paid  to  Mrs.  Nunn  the  large 
amount  awarded  for  all  the  land  taken,  and  the  receipt 
taken  from  the  Nunns  admits  that  it  was  paid  in  respect 
to  the  w^hole  area,  which,  as  I  have  said,  includes  lots  6 
and  7.  Fortunately,  the  city  took  a  bond  of  indenmity 
from  the  Xunns. 

Then,  as  to  the  remedy.  It  would  be  difficult  for  the 
plaintiff  to  make  a  mistake  in  bringing  an  action  to 
recover  his  just  compensation.  He  could  have  proceeded 
against  the  defendants  in  either  one  of  two  ways.  I  take 
this  from  Lewis  on  Eminent  Domain,  s.  627,  for  which 
he*  cites  Hatch  v.  New  York,  82  N.  Y.  436,  and  it  sup- 
ports that  view,  namely: 

"If  a  party  condemning  have  notice  of  adverse  claims 
to  the  damages  awarded,  it  should  deposit  the  same  for 
the  use  of  the  true  owner,  and  if,  after  notice,  it  pays  to 
the  wrong  party,  it  will  be  liable  to  the  true  owner." 

Or,  the  plaintiff,  ignoring  the  award  because  the 
defendants  ignored  him,  and  they  had  the  initiating  of 
the  appraisment  of  the  compensation  under  this  particular 
statute,  is  entitled  to  maintain  an  action  for  the  compen- 
sation. The  defendants  cannot  set  up  the  defence  that 
the  statutory  remedy  by  arbitration  is  exclusive,  when  they 
had  the  duty  devolving  upon  them  to  provide  for  the 
appraisement  of  the  compensation,  having  vested  his  land 
absolutely  in  the  town,  and  have  not  done  so.  -  The  award 
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ignored  him,  th-e  town  ignored  him  by  not  giving  him 
notice  to  come  before  the  arbitrators.  They  made  the 
mistake  of  treating  the  land  as  that  of  Mrs.  Nunn.  The 
town  has  pleaded  the  award,  but  it  has  not  shown  that  the 
plaintiff  was  notified.  In  such  a  statute  the  necessity  of 
giving  a  notice  to  a  person  whose  land  is  taken  is  implied, 
and,  of  course,  if  there  is  no  notice,  the  person  is  not 
bound.    I  cite  Cripps  on  Compensation,  pp.  53  and  54. 

The  plaintiff  proceeded  on  the  latter  theory,  and  the 
defendant  has  failed  in  respect  to  his  statement  of  defence, 
in  setting  up  an  award. 

As  I  intimated  at  the  trial,  I  will  allow  any  amend- 
ment to  the  pleadings  to  enable  the  plaintiff  to  recover  a 
just  claim,  if  that  is  necessary.  Such  an  amendment  as 
was  granted,  for  instance,  in  Fairman  v.  City  of  Montreal, 
31  S.  C.  R.  210,  a  case  not  unlike  the  present.  R  S. 
(1900),  C.  71  s.  274,  has  no  application  to  an  action  of 
this  character. 

I  give  judgment  for  the  plaintiff  in  the  sum  of  three 
hundred  dollars,  and  costs. 


McKeegan  v.  the  Cape  Breton  Coal,  Etc.,  Co. 

Before  Meagher,   J.   (at  Sydney). 

While,  as  a  general  rule,  the  neg'lig'ence  of  a  contractor  prudently 
selected  is  not  the  neg-Iigence  of  those  who  employ  him,  this  prin- 
ciple is  suhject  to  two  exceptions,  (i)  where  by  the  terms  of  the 
contract,  control  or  supervision,  with  power  to  direct  chang^es  in  its 
execution,  is  reserved  to  the  employer  so  that  the  work  may  be 
reg-arded  in  a  sense  as  the  joint  operation  of  both;  (2)  where  the 
other  principle  applies  whereby  the  employer  is  obliged  both  by 
common  law  and  statute  to  have  his  works  suitable  for  the  opera- 
tions  to  be  carried  on  in  them  with  reasonable  safety. 

Where  the  negligence  of  a  master  combines  with  that  of  a  fellow- 
servant  and  both  contribute  to  the  accident  the  servant  injured  may 
recover  from  the  master 

Where  a  contractor,  who,  through  his  men  did  certain  shoring,  not 
upon  any  plan  or  method  of  his  own,  nor  because  any  term  of  bis 
contract  obliged  him.  but  in  conformity  with  the  directions  of  an 
agent  of  his  employer, — 

ffeldf  that  he  did  not  do  the  work  as  an  *'  independent  contractor." 

Daniel  v.  Metropolitan  Ry,  Co.,  L.  R.  5  H.  L.  61  ;  Hovye  v.  FimK  »7 
Q.  B.  D.  187  ;  and   Moore  v.  Gimson^  5  T.  L.  R.  177,  distinguiibed. 
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Fullerton  for  plaintiff. 
MeUish,  K.  C,  for  defendants. 

Decided  :  May,  1906.    Meagher^  J. : 

The  plaintiff,  a  widow,  and  the  mother  of  Christopher 
McKeegan,  who  was  killed  on  the  night  of  the  30th  of 
November  last,  by  the  falling  of  a  wall  of  a  partly  erected 
building  of  the  defendants,  in  which  he  was  working, 
seeks  recovery  of  damages  from  them,  under  Chap.  178, 
and,  alternatively,  under  Chap.  179.  Negligence  and 
default  are  alleged  in  various  ways  and  on  different 
grounds.  It  may  be  the  averments  are  not  quite  sufficient 
to  cover  all  the  grounds  I  allude  to,  but  they  may  be 
amended. 

The  deceased  was  unmarried,,  and  always  lived  with 
his  mother  until  he  went  to  Broughton,  where  defendants' 
works  are,  a  year  or  so  before  his  death.  He  supported 
his  mother  all  his  life,  and  while  at  Broughton  he  sent 
her  all  his  earnings  except  what  he  required  to  pay  for 
his  board  and  clothing.  Besides  one  brother,  who  is  self- 
supporting,  there  is  another,  an  imbecile,  who  is  unable  to 
care  for  himself. 

The  wall  which  fell  was  on  the  southern  side  of  the 
structure;  it  was  made  of  brick,  and  was  sixty-one  feet 
long  and  twenty-two  feet  high.  The  building  was  forty- 
five  feet  wide.  The  wall  was  twelve  inches  thick,  except 
the  pilasters,  which  were  sixteen  inches  thick  and  twenty- 
eight  inches  long,  and  occurred  every  fifteen  feet.  There 
was  one  of  these  at  the  outer  end  of  the.  wall  which  fell. 

The  defendants  contracted  with  one  Farlinger,  a 
builder,  for  the  erection  of  the  building  in  question,  a 
boiler  house.  The  work  was  to  conform  to  a  plan  which 
called  for  the  erection  of  two  side  walls  and  one  end  wall, 
and  a  stack  foundation,  and  nothing  more.  Case,  the 
engineer  and  architect,  who  superintended  the  work  and 
had  charge  of  the  defendants'  building  construction,   so 
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testified.  The  contractor  was  to  supply  the  materials, 
tools,  and  labor  required. 

The  contract  empowered  the  defendants  at  any  time 
during  the  progress  of  the  work  to  make  any  changes  in 
the  work  or  any  material  embraced  therein,  as  they  might 
deem  proper.  The  final  payment  to  the  contractor  was 
only  to  be  made  upon  the  acceptance  of  the  work  by  the 
defendants'  constructing  engineer.  The  construction  and 
placing  of  the  roof  was  reserved  out  of  the  contract. 

The  walls,  at  the  end  of  August,  were  built  up  to  the 
height  required  for  receiving  the  roof,  but  the  gable  of  the 
end  wall,  which  the  contractor  was  required  to  build,  was 
not  erected;  no  further  work  by  the  contractor  towards 
completion  was  done  between  that  time  and  the  happen- 
ing of  the  accident ;  a  period  of  fully  three  months. 

Before  the  contractor  had  stopped  work  upon  the 
building,  as  above  stated,  the  deceased  and  his  assistant 
fireman,  Doyle,  were  put  to  work  by  the  defendants,  main- 
taining fires  in  the  boilers,  which  the  defendants  tbem- 
selves  had  erected  within  the  area  of  the  three  walls ;  and 
they  were  engaged  in  that  work  continuously  thereafter 
until  the  wall  fell,  three  months  later.  These  boilers 
generated  steam  wherewith  the  defendants'  colliery  was 
operated. 

During  the  night  of  the  30th  of  November,  while 
deceased  and  Doyle  were  at  their  accustomed  work,  the 
southern  wall  fell,  and  injured  McKeegaai  to  such  an 
extent  that  he  only  lived  a  few  hours  in  an  unconscious 
state.  A  heavy  southeasterly  wind  storm,  accompanied 
with  squalls  of  very  considerable  violence,  prevailed  that 
night. 

The  defendants'  constructing  engineer  designed  an 
iron  roof  for  this  boiler  house,  but  later  on  it  was  decided 
to  substitute  a  wooden  one.  The  delay  in  getting  the 
roof  on  arose  from  some  blunder,  or.  neglect,  on  the  part 
of  the  defendants'  staff  in  England.    This  delay  prevented 
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Farlinger  from  completing  his  contract,  and  the  defend- 
ants from  roofing  the  walls. 

The  boiler  house  was  upon  their  own  premises  and 
was  designed  and  intended  for  use  in  their  mining  and 
other  operations,  and  was  a  place  where  their  servants 
would  be  required  to  work  for  them. 

The  design  of  the  structure,  namely,  having  three 
walls  only,  and  being  without  a  roof  or  other  suitable 
support,  was  a  defective,  and  unusual,  as  well  as  an 
unwise,  one,  and  the  sequel  proved  it  was  a  dangerous 
method  of  construction.  The  danger  of  the  side  walls 
falling,  while  left  in  the  condition  they  were,  was,  or 
should  have  been,  apparent  to  any  person  of  ordinary 
experience  and  judgment.  Case,  defendants'  engineer, 
realized  the  walls  were  unsafe  for  that  season  of  the  year, 
and  admitted  that  there  was  always  danger  of  a  single 
wall  falling. 

The  defendants  used  the  structure  for  the  purposes  of 
their  business,  and  required  the  deceased,  and  his  asso- 
ciate fireman,  to  work  in  it,  while  incomplete  and  in  an 
obviously  unsafe  condition. 

Lord  Coleridge  in  HesJce  v.  Samuelson,  12  Q.  B. 
D.  31,  applied  as  a  test  of  a  defect  in  the  condition  of 
anything  complained  of  under  the  Act,  the  inquiry 
whether  the  particular  thing  complained  of  was  not  in  a 
proper  condition  for  the  purpose  for  which  it  was  applied, 
Hej^lce  V.  Samuelson  was  approved  of  by  the  Court  of 
Appeal,  in  Cripps  v.  Judge,  13  Q.  B.  D.  583.  Applying 
that  test  here,  there  was  a  defect  in  the  condition  of  the 
building,  or  works,  of  the  defendants ;  and  the  defect  was 
one  which  clearly,  in  the  light  of  the  surrounding  circum- 
stances, implied  negligence  in  them.  Under  the  statute, 
assuming  the  plaintiff  is  obliged  to  invoke  it,  the  defect 
must  be  one  which  implies  negligence  in  the  employer. 

The  defendants  having  undertaken  to  erect  a  building 
for  their  business,  and  in  which  their  servants  would  be 
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required  to  work,  had,  apart  "from  the  statute,  the  duty 
cast  upon  them  of  seeing  that  it  was  reasonably  safe  for 
tiio  operations  to  be  carried  on  within  it.  At  any  rate, 
they  erected  it,  at  thL^'--  peril,  up'm  a  plan  or  design  which 
maiic  it  a  veritable  death-trap  lur  their  servants.  It  is 
not  reasonable  that  they  should,  without  being  liable  for 
the  consequences,  be  permitted  to  use  it  for  their  business 
purposes,  and  meanwhile  allow  it  to  remain  insecure  and 
unsupported.  They  knew,  or  they  should  have  known,  it 
was  in  an  altogether  unsafe  condition  for  that  season  of 
the  year.  They  alone  were  responsible  for  its  erection 
upon  a  design  -which  rendered  it  intrinsically  unsafe,  and 
also  for  wrongfully  continuing  it  so  for  an  unreasonable 
length  of  time. 

They  left  this  necessarily  weak  structure  without  the 
usual  and  necessary  support  of  a  joof,  or  even  of  the 
joists  or  beams,  between  the  side  walls,  and  without  any 
effective,  or  even  useful;  support  against  wind  pressure 
for  three  months  of  that  part  of  the  year  when  violent 
wind  storms  are,  in  the  knowledge  of  everyone,  liable  to 
occur.  It  was  nothing  short  of  foolhardiness,  under  the 
circumstances,  to  put  their  boilers  within  that  structure 
meanwhile,  and  set  their  servants  to  work  upon  them. 
That  view  is  all  the  more  apparent  when  the  length  and 
height  of  the  w^alls  are  regarded.  The  character  of  the 
wall  alone  was  sufficient  to  convey  to  any  person  of  ordi- 
nary observation  and  reasoning  capacity  that  it  was 
unsafe  and  not  at  all  likely  to  withstand  the  severe 
temj>est8  which  frequently  happen  in  the  autumn. 

The  only  precautions  taken  to  safeguard  the  walls 
were  -^^light  shores  or  braces  put  against  them,  one  inside 
and  one  outside  the  wall.  These  w^ere  altogether  insuffi- 
cient in  size  and  strength  even  for  ordinary,  heavj' 
weather.  Another  brace  of  the  same  size  was  put  up  on 
the  inside  some  time  before  the  accident,  but  it  was  not 
in  place,    (having  been  knocked  down,  probably,  by  one 
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of  defendants'  teams  while  hauling  coal  in  for  the  boiler 
furnaces),  when  the  wall  was  blown  down. 

I  accept  the  evidence  of  Doyle  as  brin/j  the  most 
reliable,  and  the  painty  having  the  best  jneans  of  know- 
ledge that  there  was  but  one  shore  on  the  inside  at  the 
time  of  the  accident.  Case's  evidence,  as  to  the  second 
shoring,  I  lay  aside,  as  he  was  out  of  the  defendants' 
employ,  and  absent,  more  than  two  months  before  then, 
and  had  no  knowledge  on  the  subjcijt.  McDonald  and 
Doyle  agree  that  only  one  brace  was  i)ut  on  the  inside  at 
first.  It  was  put  near  the  outer,  or  open,  end  of  the  wall ; 
but  it  would  have  been  more  useful  if  near  its  centre. 
The  second  shoring  was  put  up  only  a  short  time  before 
the  wall  fell.  It  is  not  cl^ar  v»'helher  the  first  braces  were 
put  up  before  the  deceased  reported  that  the  walls  were 
shaking.  If  so,  and  the  added  one  was  put  up  in  the 
interval  between  deceased's  complaint  and  the  accident, 
and  foil  in  the  meantime,  as  the  fact  was,  then  no  steps 
wore  tahen  to  protect  the  wall  against  the  weakness  it 
disclosed  to  the  deceased,  after  they  had  notice  and  before 
the  accident. 

The  shoring  arose  thus:  A  week  or  more  before  the 
wall  fell  the  deceased  informed  McDonald,  the  defend- 
ants' mechanical  foreman  and  engineer,  that  the  wall 
was  shaking  in  a  high  wind.  McDonald  reported  the 
fact  to  Ferguson,  defendants'  chief  engineer,  who  had 
charge  of  their  building  s  and  construction,  and  who  had 
succeeded  Case.  The  latter  (Ferguson)  said  he  spoke 
to  the  contractor  about  it;  told  him  exactly  what  to  do, 
showed  him  the  way  to  put  the  braces,  and  told  him  what 
he  wanted  done  in  that  respect. 

From  the  foregoing  it  will  be  seen  the  defendants 
had  notice  of  the  danger  and  of  the  need  of  making  it 
safe,  and  through  their  principal  officer  of  construction 
undertook  the  task  of  securing  it,  and  directed  how  it 
should  be   done ;    a  circumstance   which  brings   the  case 
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within  what  Lord  Halsbury,  L.  C,  said,  at  page  398  of 
Holliday  v.  The  National  Telephone  Co.  (1899),  2  Q.  B. 
302.  The  contractor,  in  executing  JFerguson's  plan,  stood 
towards  the  defendants  in  the  relation  of  a  party  per- 
forming a  gratuitous  act,  and,  therefore,  in  a  sense,  the 
defendants'  servant;  or,  it  was  the  joint  act  of  both,  each 
of  them  having  a  common  interest  in  maintaining  the 
wall,  but  the  operation  of  shoring  was  under  the  control 
and  direction  of  the  defendants. 

It  was  a  wholly  defective  and  insufficient  plan,  and 
the  defendants,  under  the*  circumstances,  must  be  held 
liable  therefor,  and  cannot  be  heard  to  say  that  they 
selected  with  prudence  an  independent  contractor  and 
relied  upon  his  judgment  and  skill  to  make  the  wall 
secure. 

The  negligence  of  a  contractor  prudently  selected  is 
not  the  negligence  of  those  who  employ  him.  See  per 
Lord  Westbury,  in  Daniel  v.  The  Metropolitan  By.  Go. 
L.  R.  5,  II.  L.  61.  AMiile  that  is  a  principle  of  wide  and 
very  general  application,  it  is  subject  to  two  qualifications, 
viz.,  one  arising  from  the  terms  of  a  contract  whereby 
control  or  supervision,  with  power  to  direct  changes  in 
its  execution,  is  reserved  to  the  employer,  so  that  the  work 
may  be  regarded  in  a  sense  as  the  joint  operation  of  both, 
{Holliday  v.  The  National  Telephone  Co.  is  an  example), 
and  the  other,  from  the  application  of  this  principle,  that 
the  employer  is  obliged,  both  by  common  law  and  statute, 
to  see  that  his  works  are  suitable  for  the  operations  he 
carries  on  in  them,  being  carried  on  with  reasonable 
safety ;  and  of  that  stated  by  Lord  Blackburn  in  Dalton 
V.  Angus,  G  A.  C,  at  829.  See  also  Gray  v.  Pullen,  5 
B.  &  S.  970,  where  tlie  duty  was  statutory,  and  Bower  v. 
Pcafe,  1  Q.  B.  D.  321,  approved  in  Dalion  v.  Angus, 
where  it  was  not  statutory.  The  same  principle  was 
applied  by  this  court  in  an  unreported  case  against  the 
Dominion  Coal  Company,  reversing  the  decision  of  Mr. 
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Justice  Townshend  on  the  trial,  and  holding  the  defendant 
company  liable  for  damages  occasioned  to  their  parties 
by  one  who  had  a  contract  from  it  to  cut  and  burn  the 
trees  from  a  portion  of  their  lands,  and  who,  in  his  oper- 
ations, under  the  contract,  caused  damage  to  the  plaintiff. 
See  also,  in  the  same  connection,  Beven  on  Negligence, 
vol.  1,  p.  496,  at  the  top,  where  the  writer  discusses  the 
principle  in  relation  to  the  liability  of  an  occupier  for 
the  acts  of  coalmen  who  are  puttiug  coal  down  his  coal 
hole  for  him. 

I  have  already  found  that  Ferguson's  plan  of  support- 
ing the  wall,  which  he  instructed  the  contractor  to 
execute,  was  defective  and  insufficient,  and  that  he  was 
negligent  in  that  behalf;  but  such  negligence,  viewing 
the  case  in  the  light  of  the  common  law,  might  not,  of 
itself,  avail  the  plaintiff ;  but  there  must  be  added  thereto 
the  negligence,  already  adverted  to,  on  the  part  of  the 
defendants  in  relation  to  the  mode  or  plan  of  construc- 
tion, and  the  altogether  unreasonable  delay  in  putting  on 
the  roof,  or  putting  beams  between  the  walls.  Where  the 
negligence  of  the  master  combines  with  that  of  the  fellow- 
servant,  and  both  contribute  to  the  accident,  the  servant 
injured  may  recover  from  the  master.  Beven  on  Negli- 
gence, vol.  1,  p.  743.  Both  conditions  exist  in  this 
instance. 

It  was,  of  course,  Ferguson's  duty,  and  he  was,  no 
doubt,  entrusted  by  defendants  with  its  performance,  as 
chief  engineer  in  charge  of  buildings  and  construction  for 
defendants,  to  see  that  the  boiler  house  was  made  safe, 
especially  after  deceased's  notice.  It  was  in  that  capacity 
he  gave  the  directions,  as  to  shoring,  to  Farlinger,  and, 
therefore,  his  negligence  as  to  that  was  equally  the  negli- 
gence of  the  defendants;  at  all  events,  they  must  answer 
for  it.  Apart  from  that,  having  regard  to  the  form  of  the 
structure  and  its  size,  and  the  insecurity  necessarily 
arising  therefrom,  and  the  absence  of  necessary  and  usual 
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supports,  and  the  season  of  the  year,  knowledge  of  its 
insecurity  can  fairly  and  reasonably  be  imputed  to  the 
defendants,  and  I  so  find.  They,  however,  had  express 
notice  through  their  principal  officials,  Ferguson  and 
McDonald. 

After  the  deceased's  intimation  that  the  walls  were 
shaking  in  a  high  wind,  McDonald  says  another  brace  was 
placed  immediately  above  the  one  inside  the  wall.  It, 
like  the  others,  was  only  2  in.  x  6  in.  It  may  have  been, 
lapped  in  part  by  another,  but  Ferguson  says  the  upper 
end  was  a  single  piece.  He  differs  from  McDonald  as  to 
its  position.  Farlinger  says  he  gave  Ferguson  instrue- 
tions  about  bracing  the  wall;  but  the  latter  says  it  was 
he  who  instructed  Farlinger,  and  I  think  he  is  correct. 
Farlinger's  position  as  a  witness  was  an  embarrassing  one, 
and  I  believe  he  made  the  most  of  it  in  his  own  protection, 
looking  to  what  might  ultimately  arise  between  him  and 
the  company. 

The  recollection  of  Ferguson,  McDonald  and  Thomas 
was,  I  am  sure,  from  the  manner  of  their  evidence  and 
its  indefiniteness  as  to  the  bracing,  quite  imperfect.  Xone 
of  them  paid  any  intention  to  it  which  could  fairly  be 
termed  as  at  all  particular.  There  is  conflict  in  parts  of 
their  stories;  and  none  of  them  took  any  part  in  placing 
the  braces,  by  way  of  superintending,  or  otherwise,  and 
did  not  examine  them  afterwards. 

Ferguson  says  they  were  braced  at  right  angles; 
McDonald  says  they  were  not,  to  his  knowledge;  Farl- 
inger said  the  same;  Doyle  described  them,  but  said 
nothing  as  to  lateral  bracing.  If  they  had  been,  he  would 
have  said  so.  I  am  persuaded  they  were  not  so  supported ; 
and,  in  the  absence  thereof,  they  were  practically  of  no 
value,  because,  having  regard  to  their  size  and  consider- 
able length, — 22  to  25  feet, — they  ^vould,  as  Yorston  said, 
buckle  the  moment  pressure  came  upon  them.  Thomas 
paid  so  little  attention  to  the  braces  he  did  not  know 
whether  they  ^vere  single  or  had  been  doubled. 
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If  the  contractor  did  'lie  shoring  through  his  men,  (as 
I  believe),  he  did  not  do  it  because  any  term  of  his  con- 
tract obliged  him  to  do  it;  neither  did  he  do  it  upon  any 
plan  or  method  of  his  own ;  but  in  conformity  with  Fer- 
guson's directions,  and,  therefor^,  he  did  not  do  it  as  an 
independent  contractor,  nor  upon  his  own  judgment,  and, 
therefore,  Lord  Westbury's  observations,  already  referred 
to,  do  not  apply.  But  even  if  regarded^  as  to  that  opera- 
tion, as  an  independent  contractor,  yet  I  find  it  was  a 
joint  operation  of  himself  and  the  defendants,  through 
Ferguson,  and  HoUiday  v.  The  National  Telephone  Go,, 
and  Bower  v.  Peate  must  govern.  It  is  material  to  observe 
in  this  connection  that  the  danger  was  not  so  much  in  the 
thing  contracted  to  be  done.  I  mean  the  erection  of  the 
building,  though  that  was  projected  on  a  vicious  and 
faulty  plan,  but  was  in  the  leaving  of  it  in  an  unsafe 
state  in  a  stormy  season,  and  eventually  not  properly  sup- 
porting it,  after  notice.  I  rest  my  judgment  mainly  on 
the  views  expressed  in  this  paragraph  and  the  next. 

The  shoring  was  an  act  which,  if  not  efiiciently  done, — 
and  the  necessity  for  an  efficient  support  was,  in  the  cir- 
cumstances, an  absolute  one, — would  leave  the  walls  dan- 
gerous, especially  to  defendants'  firemen,  who  had  to  work 
within  them.  I  cannot,  therefore,  well  see  how  the  defend- 
ants can  escape  the  consequences  of  the  execution  of  their 
own  negligent  plans,  devised  by  their  own  officers,  who 
were  entrusted  by  them  with  that  duty,  even  although 
executed  by  Farlinger. 

I  am  at  a  loss  to  understand  why  such  a  negligent  and, 
I  think,  both  as  to  placing  and  materials,  obviously  ineffi- 
cient method  of  support  was  resorted  to  by  Ferguson; 
nor  can  I  conceive  why  he  did  not,  after  deceased's  warn- 
ing, adopt  the  usual  one  of  putting  on  some  joists  between 
the  walls.  The  veriest  tyro,  it  seems  to  me,  would  have 
recourse  to  th?.t  plan. 

There  can  be  no  doubt  that  three,  and  quite   likely 
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even  two,  sticks  of  timber  8  in.  x  10  in.,  or  even  6  in.  x 
8  in.,  in  the  shape  of  beams,  halved  at  each  end  to  a  length 
corresponding,  or  nearly  so,  with  the  thickness  of  the 
walls,  so  as  to  form  a  shoulder  which  would  rest  against 
tlie  inner  side  of  the  wall,  while  the  remaining  half  of 
the  end  of  the  stick  would  rest  on  the  top  of  the  wall,  so 
as  to  hold  it  in  place,  would  have  rendered  the  wall  abso- 
lutely safe  against  any  tempest  likely  to  occur,  if  placed 
one  near  the  outer,  or  open,  end  of  the  building,  and  the 
other  in  or  near  the  centre. 

Doyle's  evidenqe  ais  to  wBat  occurnd  betrwoen  the 
deceased  and  McDonald,  and  the  effect  I  give  co  it, 
prevents  the  application  of  the  maxim  volenti  non  fit 
injuria^  even  to  the  common  law  aspect  of  the  claim. 

Ilowe  V.  Finchy  17  Q.  B.  D.  187,  has  no  application, 
because  of  the  difference  between  the  English  statute  and 
ours  in  respect  to  the  point  upon  which  it  was  decided. 
Apart  from  that,  the  defective  building  in  this  instance 
was  at  the  time  in  actual  use  by  the  defendants  in  their 
business. 

The  fact  of  the  wall  falling^  and  the  manner  of  its 
fall  imply  negligence  in  the  defendants.  Ruegg's,  155.  In 
this  connection  I  place  some  stress  upon  the  defendants' 
position  and  power  over  the  contractor,  and  the  material 
to  be  used  under  the  contract.  My  finding  of  active  neg- 
ligence takes  this  case  out  of  the  principle  of  Moore  v. 
Gi7nson  (1895),  5  T.  L.  11.  177. 

There  was  nothing  there  to  imply  negligence.  The 
wall  was  not  faulty  in  construction.  It  became  danger- 
ous from  accidental  injuries  by  fire.  The  action  was 
wholly  upon  the  statute.  A  perusal  of  the  opinion  of 
Hawkins,  J.,  will  show  that  the  foreman  who  directed  the 
contractor  to  make  the  wall  safe  only  had  charge  of  the 
moulders,  and  was  not  entrusted  with  any  duty  in  rela- 
tion to  the  rebuilding,  or  making  the  wall  safe,  and,  there- 
fore, even  if  he  were  negligent,  his  negligence  would  not 
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aflFect  the  defendants.     In  that  view,  what  Coleridge,  C. 
J.,  said,  as  to  the  employment  of  an  independent  con- 
tractor, may  be  regarded  as  not  necessary  to  the  decision. 
Putting  that  view  of  the  case  aside,  the  facts  there,  I  feel, 
are  essentially  different;    the    contractor    there  had  the 
sole  responsibility   of  making  the  wall   safe,  and   acted 
upon  his  own  judgment ;  while  here  the  defendants  under- 
took and  directed  the  work  of  shoring  upon   u  plan  of 
their  own,  and  were  responsible  for  the  unsafe  state  of 
the  wall  in  the  first  instance;  there  the  defendants  were 
not  so  responsible.     It  was  not  shown  the  work  was  neg- 
ligently done  in  that  case;  here  it  has  keen  shown.     For 
aught  that  appears,  that  wall  may  not  have  been  capable 
of  being  made  safe  by  shoring,    that    question    was    not 
tried.     The  only  one  determined  was  as  to  the  negligence 
of  the  foreman  of  the  moulders  in  sending  men  to  work 
near  the  wall  after  the  contractor  shored  it.     He  had  a 
right  to  assume  it  was  safe,  the  work  having  been  left 
wholly  in  the  hands  of  a  competent  and  independent  party 
to  do. 

Brandt  v.  Robinson  (1892),  1  Q.  B.  344,  resembles 
this  case  more  closely  than  Moore  v.  Gimson;  but  there 
is  no  occasion  to  have  recourse  to  either. 

I  am  persuaded  the  wall  w-as  defectively  and  imper- 
fectly built,  at  least,  the  mortar  used  was  bad,  arid  never 
set  properly.  If  it  had,  the  wall,  to  a  suostantial  extent, 
would  have  fallen  in  sections,  or  pieces  of  considerable 
size,  and  not,  as  it  did,  in  a  confused  heap  of  l^ricks,  with, 
at  the  most,  only  three  or  four  holding  together.  The 
mortar  was  soft  the  next  morning, — a  few  hours  after  the 
wall  fell.  It  was  said  the  rain  affected  it;  but  that  could 
not  be;  rain  does  not  affect,  in  that  way,  mortar  which 
had  set,  and  this,  if  properly  made,  should  have  set  in 
much  less  time  than  three  months;  at  any  rate,  part  of 
one  night's  rain  would  not  soften  it  perceptibly.  Another 
explanation  was  that  the  top  of  the  wall  was  not  covered, 
37.__x.  s.   K.  40. 
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and  the  rain  and  frost  affected  it;  but  the  effect  of  these, 
if  any,  downwards  would  not,  at  the  most,  extend  beyond 
three  or  four  courses.  There  was  not,  a&  every  one 
knows,  any  frost  up  to  the  end  of  Xovember  which  could 
in  the  least  affect  lime,  or  cement  mortar  as  old  as  this 
was ;  while  as  to  cement  mortar  of  good  quality,  rain  has 
no  effect  upon  it. 

Defective  mortar  had,  in  my  opinion,  considerable  to 
do  with  the  weak  state  of  the  wall.  The  defendants' 
engineer  had  in  his  own  hands,  under  the  contract,  the 
power  of  preventing  its  use.  The, contract  did  not  specify 
the  proportions  of  the  materials  to  be  used  in  preparing 
the  mortar;  the  engineer  had  control  over  it,  however, 
and  was  entrusted  with  the  duty  of  seeing  that  good 
materials,  and  in  proper  proportions,  were  employed.  If 
that  w^as  not  done,  he  was  negligent,  and  I  am  inclined 
to  think  that  such  negligence,  under  the  circumstances 
shown  to  exist  in  this  instance,  may  be  imputed  to  the 
defendants. 

What  I  have  already  said  disposes  of  the  defence  that 
it  was  an  inevitable  accident. 

The  defendants'  counsel,  in  his  brief,  objected  to  the 
insufficiency  of  the  notice  of  action.  I  marked  it  on  the 
trial  and  handed  it  down  again  without  reading  it,  and 
have  never  seen  it  since,  and  the  prothonotarv'  informs  me 
he  was  unable  to  procure  it  for  me.  I  am,  therefore, 
unable  to  discuss  the  objection. 

There  is  neither  allegation  nor  proof  of  the  wages  the 
deceased  usually  received,  or  was  receiving  when  injured, 
and  I  am  unable  to  assess  the  damages  on  either  head  of 
the  claim. 

The  notice,  if  de^fective,  can  only  affect  the  claim 
under  Chapter  179.  I  shall,  therefore,  abstain  from 
saying  just  now  definitely  on  which  claim  there  will  be 
judgment.  That  question,  the  notice,  and  the  damages, 
are  reserved  for  argument  by  counsel  after  the  notice  is 
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produced,  and  the  amount  of  wages  is  proved  or  agreed 
upon. 

I  cannot  do  more  than  indicate  my  findings  at  this 
siage. 

P.  S.  I  have  gone  into  the  details  more  fully  than, 
was,  perhaps,  necessary;  but  the  questions  are  all  new 
with  us,  and  hence  the  elaboration. 

NoTK, — The  case  referred  to  in  the  above  decision  as  a  judg-ment 
of  the  full  Court  reversing-  Townshend,  J.  \s  AIcLean  v.  Dominion  Coal 
Co.  (unreported)  The  g-ist  of  that  judg-ment.  however,  is  noted  at 
page  90  of  this  volume. 


MoIsAAC   V.   The  Inverness  Railway,  Etc.,  Co. 

Before  Meagher,  J.,  (at  Inverness). 

Defendant  company  entered  upon  land  and  cut  down  trees  and  removed 
gravel  therefrom,  without  giving  the  notice  required  by  statute  of 
their  intention  to  take  the  property.  The  plaintiffs,  the  owners, 
claimed  in  this  action  the  amount  of  an  award  made  by  arbitrators 
or,  in  the  alternative,  damages  for  trespass. 

The  claim  on  the  award  having  been  dismissed  on  the  ground  that  the 
award  was  void  for  want  of  a  proper  submission,  a  new  trial  was 
ordered  as  to  the  amount  of  damages  for  the  trespass.  See  38  N. 
S.  R.  80  and  37  S.  C.  R.  1J4. 

Heldy  as  the  trespasses  were  committed  in  wilful  disregard  of  plaintiffs' 
right,  and  were  continued  in  defiance  of  repeated  protests  of  plain- 
tiffs, for  the  pecuniary  benefit  ot  defendant,  that  the  measure  of 
damages,  as  to  the  part  ot  the  land  excavated,  was  its  value  for  the 
purpose  for  which  it  was  used  by  the  wrong-doers,  and  as  to  the 
remaining  land  the  measure  of  damages  was  the  diminution  in  value 
to  the  plaintiffs  by  reason  of  the  wrongful  acts  of  defendant. 

This  was  an  action  for  trespass,  in  which  the  only 
issue  tried  was  the  question  of  damages.  The  facts  suffi- 
ciently appear  in  the  judgment. 

B,  MacNeil  and  J.  D,  Maiheson  for  plaintiffs. 
J.  B,  Kenny  for  defendant. 

Decided:  August  20th,  1906.     Meagiieb^  J. 

The  only  issue  tried  was  whether  the  sum  of  $350.00 
paid  into  Court  at  the  trialwas  sufficient  to  cover  the 
damages.  No  other  question  of  law  or  fact  was  raised 
or  suggested. 
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The  trespasses  began  in  the  autumn  of  1900,  and  con- 
tinued for  about  a  year  or  so.  A  great  many  substantial 
trespasses  from  day  to  day  were  committed  before  the 
plan  was  filed  near  the  end  of  July,  1901.  Serious  tres- 
passes were  also  committed  on  the  north  side  of  the  new 
road  outside  of  the  area  shown  on  the  plan.  AVhatever 
may  be  said  as 'to  the  trespasses  after  the  plan  was  filed, 
within  the  area  covered  by  it,  there  was  no  excuse  or 
eolour  of  right  for  any  of  the  other  trespasses. 

No  statutory  notice  of  intention  to  enter  upon  these 
lands  was  given  by  the  defendants,  and,  therefore,  even  as 
to  the  trespasses  after  the  plan  was  filed,  and  within  its 
limits,  the  defendants  have  no  ground  for  contending  that 
they  had  colour  of  right  for  what  they  did.  The  Supreme 
Court  of  Canada  held  they  were  trespassers,  and  they  have 
shewn  their  acquiescence  in  that  ruling  by  confining  their 
defence  on  this  trial  to  the  question  of  damages  alone. 

I  am  unable  to  find  that  any  of  the  trespasses,  except 
the  erection,  perhaps  I  should  say  the  continuance  only, 
of  the  wire  fence  took  place  after  any  discussion  was  had 
on  the  subject  of  a  reference.  I  say  this  because  of  an 
observation  of  Idington  J.,  as  to  a  possible  license  by  one 
of  the  plaintiffs ;  and  I  may  add  that  any  discussion  which 
took  place,  afforded  no  grounds  for  the  belief  that  the 
erection  or  centinuance  of  that  fence,  or  of  any  of  the 
trespasses  in  fact,  was  assented  to  in  any  form. 

The  defendants  knew  they  had  not  given  the  required 
notice,  and  had  no  right  of  entry  until  they  did.  They 
were  aware  of  the  plaintiffs  residence,  and  ownership, 
and  that  they  had  forbidden  the  trespasses  in  question, 
not  once,  but  several  times.  They  knew  they  could  acquire 
the  locus,  at  least  to  the  extent  of  removing  the  gravel,  by 
adverse  statutory  proceedings,  which  would  afford  the 
owTiers  a  cheap  and  prompt  remedy  for  their  damages. 
With  all  this  knowledge  they  omitted  to  take  the  regular 
course,  and  resorted  to  force  to  gain  what  they  desired. 
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They  not  only  entered  upon  the  area  disclosed  upon  the 
plan,  (filed  long  subsequently),  but  upon  lands  outside 
of  it,  and  despoiled  them  of  timber  and  wood  by  force, 
and  without  any  shadow  of  right. 

The  course  thus  taken,  deprived  the  plaintiffs  of  their 
statutory  remedy,  and  of  their  right  to  seek  a  purchaser, 
or  negotiate  for  price.  In  the  light  of  the  immediate 
prospective  value  of  a  gravel  pit,  purchasers  might  prob- 
ably have  been  found  for  it. 

The  plaintiffs  w^re  powerless  in  the  matter  of  invok- 
ing: the  statute;  the  defendants  alone  can  do  that 

If  the  defendants  had  given  notice,  which  is  impera- 
tive under  the  statute,  before  a  right  of  entry  is  gained, 
all  the  delay,  disputes  and  difficulties  which  have  arisen, 
together  with  the  costly  litigation  which  followed,  would 
have  been  prevented,  and  the  plaintiffs  would  have 
received  their  damages  years  ago. 

The  intention  of  the  defendants  may  have  been,  and 
probably  was,  to  take  the  land  by  the  filed  plan,  and  not 
meprely  the  gravel ;  it  is  none  too  clear.  But,  be  that  as  it 
may,  in  the  absence  of  notice,  and  in  view  of  the  circum- 
stances alluded  to,  I  am  satisfied  the  trespass  showed  a 
wilful  and  studied  disregard  of  the  plaintiff's  rights; 
indeed,  seeing  the  repeated  objections  made  to  the  tres- 
passes, there  is  room  for  saying  they  were  continued  in 
defiance  of  them. 

Why  was  notice  not  given,  especially  after  being 
warned  they  were  trespassing?  I  sought  from  counsel 
an  answer  to  that  question  in  vain.  No  explanation  was 
offered;  and  when  counsel  could  not  offer  any,  it  is  not 
unreasonable  to  assume  there  was  none  to  give. 

I  make  these  observations  because  of  the  contention 
that  the  trespasses  were  committed  under  colour  of  right 
I  have  been  unable  to  find  any  ground  for  such  an  argu- 
ment.    There  is  no  pretence  even  that  there  was,  or  could 
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have  been,  a  mistake  of  law  or  fact  by  the  defendants  as 
to  their  rights  or  powers,  or  the  plaintiff's  rights. 

It  may  be  true,  as  contended,  there  was  no  special 
market  for  gravel  at  the  time  of  the  defendants'  first  entry. 
This  may,  however,  be  fairly  said:  a  special  value,  as 
compared  with  the  conditions  previously  existing,  attached 
to  it  as  soon  as  the  construction  of  the  railway  became  a 
fixed  fact,  and  that  was,  at  latest,  about  the  time  of,  if 
not  before,  such  entry.  The  road  was  in  course  of  con- 
struction at  the  time  of  the  first  trespass.  Such  value  is 
all  the  more  obvious,  seeing  that  there  was  no  other  supply 
of  gravel  for  ballasting  the  road  sufiiciently  near  and  in 
such  quantity  as  to  enter  seriously  into  competition  with 
this  one.  The  extensive  use  the  defendants  made  of  this 
deposit, — ^they  removed  22,000  cubic  yards, — enough,  I 
should  say,  to  ballast  a  good  many  miles  of  their  road, 
showed  their  appreciation  of  its  quality  and  its  convenient 
situation  for  their  purposes.  At  any  rate,  as  soon  as  the 
actual  need  for  its  use  arose,  a  market  for  it  came  into 
existence.  Assuming  the  defendants,  at  that  time,  sought 
to  purchase  it,  or  proceeded  to  have  the  damages,  or  its 
value  assessed  under  the  statute,  one  cannot  perceive  any 
good  reason  why  the  plaintiffs,  in  the  matter  of  value, 
could  not  fairly  insist  upon  receiving  the  benefit  of  the 
conditions  then  existing.  They  owned  the  lands,  and 
either  had,  or  were  certain  to  have,  an  immediate  market 
for  it.  They  were  forcibly  deprived  of  their  property, 
and  of  the  advantage  of  the  statutory  procedure  for  the 
recovery  of  damages  where  one's  property  is  taken 
adversely. 

In  Jones  v.  Oooday,  8  M.  &  W.  146,  the  value  to  the 
plaintiff  was  the  measure  prescribed. 

It  cannot  be  denied  the  defendants  derived  great 
benefit  from  the  plaintiffs'  land,  through  their  wrongful 
acts,  and  should  not  be  allowed  to  gain  any  advantage 
from  such  wrongful  acts ;  wrongful  in  every  sense  to  tiieir 
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knowledge.  The  law  never  permits  one  to  make  a  profit 
out  of  wrong  done  to  another's  property.  The  wrongs 
here  are  permanent  in  character.  Access  to  the  plain- 
tiffs' rear  lands  has  been  cut  off  by  the  excavation,  which 
one  witness  said  extended  all  the  way  across  their  farm, 
and  by  the  wire  fence.  The  area  in  the  rear  appears  to 
be  very  small,  and  that  damage,  if  any,  at  best  is  but 
slight.  The  area  excavated  is  valueless ;  the  excavation  is 
on  an  average  well  up  to  twenty  feet  in  depth,  and  all 
the  soil  has  been  removed.  Their  supply  of  firewood  and 
poles,  if  not  practically  destroyed,  has  been  very  substan- 
tially diminished ;  but  as  to  that,  I  suppose,  nothing  but 
values  can  be  regarded.  Neither  firewood  nor  poles, 
however,  can  be  grown  short  of  a  good  many  years,  and, 
therefore,  the  selling  value  of  the  remainder  of  their  lands 
has  been  affected.  The  injury  just  spoken  of  was,  in  a 
sense,  permanent  as  to  the  plaintiffs,  and  where  that  is 
so,  there  does  not  seem  to  be  much  reason  for  a  distinction 
between  the  removal  of  a  house  and  the  denuding  a  farm 
of  one  of  its  material  elements  of  value.  It  is  a  well- 
known  fact  that  when  hardwood  is  removed  it  is  suc- 
ceeded by  a  growth  of  soft  wood,  and,  therefore,  there 
may  never  be  a  new  growth  of  hardwood.  But  if  this 
were  not  so,  a  period  of  close  to  twenty  years  must  elapse 
before  the  area  stripped  will  regain  its  condition  at  the 
time  of  the  trespass.  This,  of  course,  only  applies  to  a 
somewhat  limited  area  outside  of  the  excavated  part;  but 
meantime  the  selling  value  of  the  remainder  is  affected. 

Sutherland  on  Damages,  vol.  4,  ss.  1017  and  1018, 
deals  fully  with  tliis  aspect.  In  Tunmcliffe  and  Hampson 
Lim.  V.  West  Leigh  Colliery  Co,  (1906),  75  L.  J.  C. 
D.  512,  mere  apprehension  of  future  injury,  in  a  subsi- 
dence case,  where  the  minerals  had  been  lawfully  worked 
out,  it  was  held  should  be  taken  into  account  as  affecting 
the  present  value  of  the  injured  premises.  The  gravel 
pit,  and  its  situation,  the  wire  fence,  the  loss  of  the  timber. 
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firewood  and  poles  outside  of  the  area  of  the  pit,  must,  of 
necessity,  have  at  least  an  appreciable  eflfect  upon  the 
selling  value  of  the  farm.  Some  of  these  items,  however, 
are  necessarily  of  small  importance,  and  I  have  not  given 
the  aggregate  much  weight  in  the  matter  of  damages. 

Having  regard  to  the  whole  case,  and  bearing  in  mind 
the  defendants  were  wrongdoers,  and  needlessly  so,  no 
matter  how  ardent  their  desire  was  to  obtain,  nor  how 
eagerly  they  coveted,  this  gravel  bank  and  timber,  it  is 
but  reasonable  that  a  measure  should  be  resorted  to  which, 
while  keeping  within  legal  rules,  will  substantially  afford 
full  compensation  for  the  wrongs  done  to  the  plaintiffs. 
They  were  unlicensed  trespasses,  and  were  persisted  in 
after  warnings,  and  they  were  done  for  the  pecuniary 
benefit  of  the  defendants.  See  per  Maule,  J.,  in 
Williains  v.  Currie,  1  C.  B.  841,  874,  and  Mayne  on 
Damages,  624,  625. 

In  Whitham  v.  Westminster  Brymbo  Co,  (1896),  1 
Ch.  899,  affirmed  on  appeal,  1896,  2  Ch.  538,  Chitty,  J., 
said: 

"Xow,  the  question  is,  whether  the  principle  of  the 
way  leave  cases  applies  to  a  case  of  tipping.  They  are 
founded  on  this  principle,  that  a  wrongdoer  shall  not 
make  a  profit  out  of  his  ow'n  wTong,  and  that  the  value  of 
the  land  for  the  purposes  for  which  it  was  used  by  the 
wrongdoer  ought  to  be  taken  into  consideration." 

Lindley,  L.  J.,  in  the  Court  of  Appeal,  page  541, 
said: 

"It  is  unjust  to  leave  out  of  sight  the  use  the  defend- 
ants have  made  of  this  land  for  their  own  purposes." 

That  w^as  a  case  of  tipping  spoil  from  a  mine  upon  the 
plaintiff's  land,  this  is  one  of  excavation.  Both  were 
alike  traspasses,  and  injuries,  structural  and  permanent, 
were  occasioned  thereby. 

The  principle  of  the  case  mentioned  is,  that  if  one 
person,  without  leave  of  another,  uses  the  lands  of  the 
latter  for  his  own  purposes,  he  ought  to  pay  for  such  user, 
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and  that,  therefore,  as  to  so  much  of  the  land  as  was 
covered  with  spoil,  the  value  of  the  land  for  the  purpose 
for  which  it  was  used  by  the  wrongdoers  ought  to  be 
taken  into  account,  and  that  as  to  the  rest  of  it,  the 
measure  was  the  diminution  in  value  to  the  plaintiffs  by 
reason  of  the  wrongful  act  of  the  defendants. 

It  was  sought  to  depreciate  the  value  of  the  timber, 
etc.,  and  while  I  think  it  was  a  good  way  from  being  of 
the  best  quality,  yet  it  must  have  been  quite  good.  It 
was  considered  good  enough,  I  mean  some  of  the  same 
quality,  to  be  taken  to  Port  Hastings,  a  distance  of  about 
fifty  miles,  and  put  into  the  defendants'  pier  at  that  place. 

After  very  full  consideration,  I  have  concluded  that 
the  sum  of  $1,280  is  no  more  than  just  and  reasonable 
in  the  premises. 

The  plaintiffs  will  have  the  second  costs  of  the  action 
in  trespass,  and  of  the  first  trial,  as  well  as  this  one.  Any 
other  costs  requiring  disposition  can  be  dealt  with  when 
the  order  for  judgment  is  moved. 


Donnelly  v.  Vroom  et  al. 

Before  Mf.agher,  J.,  (at  Annapolis). 

In  their  counter-claino  defendants  averred  that  clams  were  dug*  out  of 
flats  which  were  in  front  of  defendants'  farm,  and  were  included 
down  to  low-water  mark  in  a  g^rant  from  the  Crown  to  defendants' 
predecessors  in  title,  seventy  years  ago.  1  he  grant  also  professed 
to  convey  a  right  of  fishing. 

Heldy  that  the  grant  from  the  Crown  of  such  a  right  of  fishing  would 
be  invalid  as  against  other  subjects,  whatever  its  force  might  be  as 
against  the  Crown.  Two  elements  essential  to  the  establishment 
of  such  exclusive  nght  were  ( i )  proof  showing  a  user  of,  or  a  deal- 
ing with  the  right  of  fishery  to  the  exclusion  of  others,  as  a  right  of 
property,  separate  and  distinct  in  itself,  (2)  the  absence  of  any 
thing  to  show  that  its  origin  was  modera. 

Unless  a  several  fishery  in  tidal  waters  was  in  being  before  Magna 
Charta  it  cannot  be  created  by  subsequent  grant.  In  view  of  the 
date  of  the  settlement  of  the  Province  there  could  be  no  appropria- 
tion of  a  several  fishery  in  tidal  waters  by  the  Crown  or  by  a 
private  person  so  as  to  admit  of  an  effectual  grant  thereof  by  the 
Crown.  In  that  respect  there  is  no  distinction  between  taking- 
swimming  fish  and  shell  fish  covered  by  the  soil.  The  right  of  the 
public  to  fish  on  the  sea-shore  between  high  and  low-water  mark 
includes  the  right  to  take  shell  fish. 
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Roscoe,  K.  C,  for  plaintiff. 

J.  J.  Ritchie,  K.  C,  for  defendants. 

Decided:  January  4th,  1907.     Meagher,  J.: 

The  plaintiff  claims  damages  for  the  conversion  of  a 
dory  and  its  oars,  and  some  clams. 

The  defence  denies  the  alleged  wrongful  acts,  the 
plaintiff's  property  and  possession,  and  all  material  aver- 
ments in  the  statement  of  claim.  Alternatively,  the  sum 
oi  ten  dollars  was  paid  into  court  in  respect  to  the  dory 
and  oars.  The  value  of  these,  with  the  painter,  did  not 
exceed  seven  dollars.  Their  conversion  was  not,  I  thought, 
seriously  contested. 

The  defendants  counter-claim  for  the  clams,  which 
they  averred  were  dug  out  of  the  flats  in  question,  of 
which  they  were 'owners,  and  in  possession,  down  to  low 
water  mark.  They  also  claimed  that,  being  the  owners, 
and  in  possession  of  the  flats,  they,  therefore,  had  the 
sole  and  exclusive  right  to  dig  clams  thereon ;  in  the  alter- 
native that  they,  and  their  predecessors  in  title  to  the 
flats,  had,  for  more  than  sixty  years  before  action, 
enjoyed,  as  of  right  and  without  interruption,  the  sole 
and  exclusive  right  to  dig  clams  upon  said  flats  between 
high  and  low  water  mark.  There  is  also  a  claim  in 
tiespass  for  breaking  and  entering  their  close,  digging 
up  the  soil,  etc. 

The  reply  to  the  counter-claim  denies  all  material 
a^-erments  in  it.  The  material  part  of  the  reply  is  that 
the  flats  in  question  were  and  are  part  of  an  arm  of  the 
sea  called  Annapolis  basin,  which  was  and  is  a  common 
and  public  and  navigable  arm  of  the  sea,  in  which  the 
tides  and  waters  of  the  sea  flow  and  reflow,  and,  there- 
fore, all  the  King's  subjects  had  and  have  a  right  to  fish 
therein,  and  to  carry  away  the  fish  taken ;  and  the  plain- 
tiff, a  British  subject,  in  the  exercise  of  such  right,  did, 
on  or  about  the  thirtieth  of  Aiigust,  1904,  and  at  other 
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times,  fish  for  and  dig  clams  on  sand  flats,  between  high 
and  low  water  mark,  and  carry  a  quantity  of  them  away, 
doing  no  injury  to  the  soil  of  said  flats  and  remaining  no 
longer  than  was  necessary  for  the  purpose  aforesaid.  The 
locus  is,  as  alleged  in  the  above  reply,  part  of  the  Ann- 
apolis basin,  and  an  arm  of  the  sea,  and  the  tides  of  the 
sea  flow  and  reflow  there.  The  flats  spoken  of  are  in 
front  of  the  defendants'  farm,  and  were  included,  down 
to  low  water  mark,  in  the  grant  from  the  Crown  to  one 
of  their  predecessors  in  title, — which  also  professed  to 
grant  the  right  of  fishing.  The  flats  and  the  farm  were 
embraced  in  the  same  grant,  which  ,was  issued  over 
seventy  years  ago.  Ever  since  then  the  grantee  and  those 
claiming  under  him,  including  the  defendants,  have  been 
in  possession  of  the  granted  area.  Their  possession  of 
the  flats,  however,  was,  for  the  most  part,  constructive 
rrther  than  actual,  owing  to  the  tides,  which  covered 
them  twice  every  twenty-four  hours.  During  a  great 
many  years,  however,  of  that  ^oriod  each  owner,  respec- 
tively, had  actual  possession  of  a  portion  of  the  flats,  by 
means  of  fish  weirs  erected  and  used  thereon,  from  year 
to  year.  It  has  not  been  shown  whether  or  not  the  weirs 
so  erected,  or  any  of  them,  ever  covered  the  place  where 
the  plaintiff  dug  the  clams.  The  distance  between  high 
and  low  water  mark,  on  the  flats,  is  apparently  in  the 
neighborhood  of  three  hundred  yards  or  more.  The  clams 
were  dug  by  the  plaintiff  about  200  feet  from  low  water 
mark,  and  from  there  to  the  line  of  ordinary  high  tides 
is  upwards  of  300  feet.  In  an  average  tide  there  is 
twenty  to  twenty-five  feet  of  water,  when  the  tide  is  in, 
at  the  200-feet  line  mentioned. 

The  digging  and  removal  of  the  clams  does  practically 
no  injury  to  the  soil,  because  the  next  tide  carries  with 
it  material  which  fills  up  the  excavations  made  in  dicing 
for  them. 

There  is  evidence  that  a  great  many  who  dug  clams 
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on  the  flats  during  the  last  sixty  years  or  so  sought  per- 
mission from  the  defendant's  father  during  his  occupa- 
tion, and  from  the  defendants  since  then,  but  I  am  unable 
to  find  as  a  fact  that  they,  respectively,  during  their 
several  tenures,  had  and  enjoyed  the  exclusive  right  to 
dig  there  for  them  as  of  right  and  without  interruption, 
Occasionally,  at  any  rate,  perhaps  it  might  fairly  be 
said,  frequently,  parties  dug  clams  on  the  flats  without 
any  permission,  and  without  seeking  any,  from  the  then 
own^r  of  the  flat.  It  is  not  easy  to  discriminate  whether, 
when  permission  was  sought,  it  was  intended  to  cover 
going  through  their  lands  outside  of  the  flats,  as  well  as 
digging  clams,  or  was  confined  to  the  latter  alone.  For 
the  most  part,  the  permission,  I  believe,  was  sought  in 
respect  to  the  gathering  of  clams.  Those  who  went  on 
the  flats  from  the  land  side  could  only  get  to  them 
through  the  defendant's  farm. 

It  appears  to  me  that  when  the  defendants  dug  clams 
on  the  flats  they  did  so  merely  in  the  exercise  of  a  right 
which  belonged  to  them  in  common'  with  all  other 
members  of  the  public.  In  order  to  create  the  presump- 
tion of  a  grant  of  an  exclusive  right  it  is  necessary  to 
show  that  all  others  have  been  kept  out  by  the  party- 
asserting  such  grant,  and  by  those  under  whom  he  claims. 
Such,  at  least,  api>ears  to  be  a  fair  conclusion  from  the 
authorities  I  have  examined.  The  evidence  in  this  case 
is  not  sufficient  to  bring  it  within  the  rule  just  mentioned. 

In  the  view  I  am  compelled  to  take  of  the  law,  the 
question  of  ownership  of  the  soil,  as  well  as  possession 
thereof,  and  user,  with,  or  without,  leave,  seems  to  me  to 
be  inmiaterial. 

While  the  grant  professed  to  convey  a  right  of  fishing, 
it  was  not  described  to  be  in  severalty.  But,  if  it  were 
so  dosorilK^d,  it  would  be  invalid  as  against  other  subjects, 
whatever  its  force  may  have  been  as  against  the  Crown. 
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Coulson  and  Forbes,  in  their  work  on.  The  Law  of 
Waters,  edition  of  1902,  page  350,  say: 

"Although,  prima  facie,  every  subject  is  entitled  to 
fish  in  the  sea  and  tidal  waters,  yet,  prior  to  Magna 
Charta,  the  Crown  could,  by  its  prerogative,  exclude  the 
public  from  such  prima  facie  right,  and  grant  the  exclu- 
sive right  of  fishery  to  a  private  individual,  either 
together  with,  or  distinct  from,  the  soil.  The  great 
Charter  restrained  this  prerogative  for  the  future,  but 
left  untouched  all  fisheries  which  were  made  several,  to 
the  exclusion  of  the  public,  by  Act  of  the  Crown,  not  later 
than  the  reign  of  Henry  the  2nd.  Where,  therefore,  ^n 
individual  claims  a  several  fishery  in  the  sea,  or  tidal 
waters,  he  must  prove  his  right  to  it  either  by  express 
grant  from  the  Crown,  prior  to  Magna  Charta,  or  by 
prescription  from  which  such  right  will  be  presumed. 
In  all  cases  the  presumption  is  against  the  claimant,  and 
he  must  establish  affirmatively  his  exclusive  right." 

Where  h©  can  prove  an  express  grant  or  charter 
from  the  Crown,  his  right  is  without  question.  Where 
the  claim  is  by  prescription,  the  effect  of  the  evidence, 
and  the  nature  and  extent  required,  is  pointed  out  by 
AVilles^  J.,  in  Malcolmson  v.  O'Dea  (1863),  10  H.  L.  C. 
593,  in  the  following  passage: 

"If  evidence  be  given  of  long  enjoyment  of  a  fishery 
to  the  exclusion  of  others,  of  such  a  character  as  to  estab- 
lish that  it  has  been  dealt  with,  as  of  right,  as  a  distinct 
and  separate  property,  and  that  there  is  nothing  to  show 
that  its  origin  was  modern,  the  result  is,  not  that  you  say 
this  is  usurpation,  for  it  is  not  traced  back  to  Henry  II., 
but  that  you  presume  that  the  fishery,  being  reasonably 
shown  to  have  been  dealt  with  as  property,  must  have 
become  such  in  due  course  of  law,  and,  therefore,  must 
have  been  created  before  legal  memory." 

Two  of  the  elements  referred  to  in  the  above  are 
absent  here,  (1)  there  is  no  proof  to  show  a  user  of,  or  a 
dealing  with,  the  right  of  fishery  of  clams  upon  the  flats, 
to  the  exclusion  of  others,  as  a  right  of  })roperty  separate 
and  distinct  in  itself,  (2)  there  is  something  to  show  that 
its  origin  was  modern. 
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Taking  into  consideration  the  comparatively  recent 
settlement  of  this  Province  in  relation  to  the  time  when 
the  Great  Charter  was  obtained,  it  is  impossible  to  make 
a  finding  such  as  that  indicated  to  be  necessary  in  the 
opinion  of  Willes,  J.,  above  quoted, 

Ordinarily  a  grant  may  be  presumed  in  many  cases, 
though  within  time  of  legal  memory,  and  no  record  can 
be  shown ;  but  it  cannot  be-,  in  this  instance^  because  there 
could  not  be  a  legal  commencement  by  grant  in  tiiis 
country,  at  least  of  a  several  fishery,  even  though  the 
contrary  may  be  true  of  England. 

Willes,  J.,  in  the  case  last  mentioned,  said, — 

**That  the  Great  Charter  left  untouched  all  fisheries 
which  were  made  several,  to  the  exclusion  of  the  public, 
bv  Act  of  the  Crown,  not  later  than  the  reign  of  Ilenry 
the  2nd." 

The  fact  thus  adverted  to  afforded  scope  for  the  pre- 
sumption in  England,  in  cases  where  there  was  a  long- 
continued  exclusive  enjoyment,  that  the  right  so  exercised 
had  a  legal  origin. 

Lord  O'llagan,  in  Neiil  v.  The  Duke  of  Devonshire 
(1882),  8  A.  C.  158,  said: 

'This  matter  is  clear;  and  it  is  equally  so  that  a 
subject  may  have  a  right  of  fishing  in  a  tidal  river,  either 
by  a  grant  from  the  Crown  or  by  prescription.  But  unless 
a  several  fishery  in  tidal  w^aters  w^as  in  being  before 
]\Iagna  Charta,  it  cannot  be  created  by  subsequent  grant. 
If  it  was  previously  appropriated  by  the  Crown,  or  by  a 
private  person,  or,  in  technical  language,  ^put  in  defence,* 
there  may  be  an  effectual  grant  of  it."  See  also  per  Lord 
Blackburn,  at  })age  180,  to  the  same  effect,  quoting  the 
Irish  blaster  of  the  Rolls  in  that  case. 

It  is,  in  my  opinion,  idle  to  speak,  in  this  Province, 
in  the  light  of  its  history,  and  in  relation  to  the  time  of 
the  Great  Charter,  in  comparison  with  the  arrival  of  the 
earliest  settlers,  of  an  appropriation  of  a  several  fishery 
in  tidal  waters  by  the  Crown,  or  ^y  a  private  person,  so 
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as  to  admit  of  an  effectual  grant  thereof  by  the  Crown,  in 
accordance  with  Magna  Charta,  and,  therefore,  that 
aspect  may  be  set  aside,  so  far  as  this  case  is  concerned. 
Meisner  v.  Fanning  (1857),  3  N.  S.  R  97,  decided 
that  the  Crown  could  not  grant  the  waters  of  a  navigable 
arm  of  the  s?a  so  as  to  give  a  right  of  exclusive  fishery 
therein.  The  grant  in  that  case  was  made  in  1799.  Hill, 
J.,  who  spoke  for  the  Court,  at  page  99,  in  answer  to  the 
contention  that,  under  the  grant  and  title,  the  plaintiff 
vi^s  entitled  to  a  fishery  in  the  IocilSj  said: 

"Xow,  first,  the  Crown  could  not  grant  a  general 
fishery, — a  grant  to  support  that  must  be  as  old  as  the 
reign  of  Henry  the  2nd,  and,  therefore,  beyond  the  time 
of  legal  memory,  for  by  Magna  Charta  and  the  second 
and  third  charters  of  Henry  the  third,  the  King  is 
expressly  excluded  from  making  fresh  grants." 

Dealing  with  the  question  relied  on  by  the  plaintiff, 
namely,  an  uninterrupted  exclusive  use,  possession  and 
enjoyment  of  the  locus,  Deep  Cove,  for  upwards  of  twenty 
years  before  the  action,  the  learned  judge  said: 

"Xow,  supposing  the  arm  of  the  sea  capable  of  being 
so  possessed,  this  is  the  first  time  I  ever  heard  that  twenty 
years'  possession  of  an  arm  of  the  sea  would  give  a  party 
a  right  of  general  fishery  therein.  A 'prescriptive  right 
to  a  general  fishery  in  a  navigable  river  may  certainly 
exist,  but  where  we  find  that  twenty  years'  possession  is 
evidence  of  that  prescriptive  right  1  know  not." 

There  does  not  appear  to  be  any  distinction,  so  far 
as  the  question  of  right  is  involved,  between  taking 
swimming  fish  and  shell  fish  covered  by  the  soil ;  the  right 
of  the  public  to  fish  on  the  sea  shore  between  high  and 
low  water  mark  includes  the  right  to  take  shell  fish. 
Coulson  and  Forbes,  43,  citing  Bagott  v.  Orr  (1801),  2 
B.  &  P.  472,  and,  as  to  oysters,  Gcodman  v.  Saltash  Cor- 
poration (1882),  7  A.  C.  633.  The  American  cases  are 
clear  and  specific  on  the  point.  See,  especially,  Packard 
V.  Ryder  (1887),  144  Mass.  440. 
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The  case  of  Foster  v.  Warblington  Urban  Council 
(1906),  75  L.  J.  K.  B.  514,  was,  in  some  respects,  relied 
on  by  both  parties.  It  does  not  appear  to  me  to  have  any 
material  application.  The  oysters  in  that  case  were  pro- 
cured by  the  plaintiff  and  planted  in  aid  of  a  commercial 
adventure,  in  specially  prepared  storage  beds,  situate  on 
the  foreshore,  which  was  owned  by  the  Lord  of  the 
Manor.  The  beds  prepared  by  the  plaintiff  had  existed 
and  were  in  use  upwards  of  twenty  years.  They  were, 
therefore,  the  plaintiff's  property;  the  clams,  in  this 
instanoe,  came  in  a  natural  way,  and,  although  imbedded 
in  the  defendants'  soil,  were  not  their  property.  More- 
over, the  interference  with  the  oysters  was  not  due  to  the 
exercise  of  any  public  right,  such  as  navigation  or  fishing, 
to  which  the  ownership  of  oysters  and  oyster-beds  could 
properly  be  held  to  be  subject,  but  to  a  right  claimed  to 
discharge  sewage;  which,  at  least,  one  member  of  the 
Court  held  was  not  a  common  law  right  at  all. 

In  Gann  v.  The  Free  Fishers  of  Whitstable  (1864) 
11  H.  L.  C.  192,  it  was  held  that  the  grantee  of  an  oyster- 
bed  in  an  arm  of  the  sea,  below  low  water  mark,  held  it 
subject  to  the  right  of  navigation.  Equally  so,  I  think, 
must  the  grantee  of  part  of  the  foreshore  hold  it  subject 
to  the  right  of  fishing  on  the  part  of  the  public.  The 
right  of  navigation,  as  well  as  that  of  fishing,  is  para- 
mount to  the  rights  of  a  mere  owner  of  thesoil. 

In   other  words,  the   public  right  of  navigation   and 
fishing  is  not,  and  cannot  be,  affected  nor  diminished  by 
any  transfer  of  the  soil  of    an    arm    of    the    sea,  or  its 
\ores,  to  an  individual. 

I  am,  therefore,  of  opinion  that  the  plaintiff,  as  one 
:  the  public,  had  the  right  to  go  on  the  flats  and  dig 
ams,  and  take  them  away,  and  if,  in  the  exercise  of  that 
ght, — and  to  which  defendants'  rights  as  owners  of  the 
►il  were  subject, — he  dug  up  the  soil  in  places,  for  the 
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purpose  of  securing  clams,  he  did  only  what  he  was  law- 
fully entitled  to  do,  and  is,  therefore,  not  liable  in 
trespass  for  entering  the  flats, — nor  in  trover  for  carrying 
away  the  clams  so  obtained.  There  is  no  question  of 
excess,  none  was  pleaded  or  urged. 

Both  parties  acted  under  an  honest  belief  of  right. 

I  assess  the  value  of  the  clams  taken  by  the  defendants 
at  the  sum  of  two  dollars. 

The  question  of  costs  will  be  determined  when  the 
order  upon  the  foregoing  is  moved. 


38— X.  s.  R.  40. 
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NOTES 


or 


UNREPORTED    DECISIONS 

PRINCIPALLY  ON  QUESTIONS  OF  PRACTICE. 


Affidavit  qf  DocuMENTs.-^"This  is  an  application  for 
a  further  aflBdavit  of  documents.  It  is  opposed  only  as  ta 
the  first  class, — "all  letters  and  written  reports  made  by  A. 
Montizambert,  agent  of  the  plaintiff,  to  the  plaintiff  or  to 
any  officer  or  agent  of  the  plaintiff,  in  relation  to  the  prom- 
issory notes  sued  on  herein,  or  either  of  them,  or  to  any 
matter  in  question  in  this  action/' 

Defendant's  solicitor  offered  to  read  several  affidavits  it 
support  of  this  motion,  to  which  objection  was  taken.  I  think 
it  clear  it  is  not  competent  to  use  affidavits  for  this  purpose, 
and  must,  therefore,  decline  to  consider  them.  The  only 
sources  to  which  reference  may  be  had  with  regard  to  order- 
ing a  further  affidavit  are  pointed  out  in  Bray  on  Discoverif, 
p.  215  These  authorities  confine  the  judge  to  the  affidavit 
already  made,  the  documents  referred  to,  the  pleadings, 
answers  to  interrogatories  and  possibly  any  other  affidavit 
by  the ' cause. 

Having  looked  at  these  papers,  and  such  other  papers  in 
the  cause  as  were  brought  to  my  notice,  I  am  unable  to  come 
to  the  conclusion  that  there  were  any  such  documents.  Bray 
says: — "The  adversary  must,  therefore,  show  from  the  above 
sources  that  they  are,  or  may  be,  relevant,  and  that  the  party 
had,  or  has,  them  in  his  possession, — where,  therefore,  it  not 
shown  that  the  plaintiffs  had  a  certain  document  in  their 
possession,  a  further  affidavit  was  refused  as  to  that  docu- 
ment, though  ordered  as  to  others." 

It  may  be  that  further  interrogatories  can  be  delivered, 
but  that  must  be  a  separate  application.  See  Bray,  2^13. 
Here,  neither  the  pleadings,  the  affidavit,  nor  the  answer  to 
the  interrogatories  lead  to  any  inference  as  to  the  existence 
of  the  letters  or  reports  sought  to  be  discovered.  The  motion 
will  fail,  costs  to  be  costs  in  the  cause."  Bank  of  Montreal 
V.  McDonald,  (1902),  Townshend,  J. 
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Assignments  Act,  Must  be  Expressly  Pleaded. — ^The 
Assignments  Act,  Ch.  145  (R.  S.  1900)  must  be  expressly 
pleaded^  and  the  fact  that  allegations  in  the  pleading  contain 
some  of  the  terms  employed  in  the  statute  will  not  suffice. 
Amendment  pleading  tlie  statute  refused,  where  it  did  not 
appear  that  it  would  enure  to  the  benefit  of  the  general 
creditors,  but  involved  merely  the  priority  of  two  creditors. 
McKenzie  v.  McLennan;  (Tniro,  1905),  Meagher,  J. 

Assignments    Act,    Co-operative     Store    Co.,  May 
Assign  Under. — ^^^The'  plaintiff  is  the  assignee  of  the  Little 
Glace  Bay  Co-operative  Store  Company,  under   an  assign- 
ment for  creditors,  made  the  7th  of  December,  1898,  after 
the  Assignments  Act  came  into  force.     The  defendant  was 
a  shareholder  in  the  company.    Away  back  in  1888  he  paid 
in  $40,  and  by  adding  his  dividends  and  interest,  his  capital 
had  run  up,  on  paper,  in  1898  to  some  $295.29.    In  Jime  of 
that  year  $45.29  was  taken  to  pay  off  his.  account,  leaving 
$250  to  his  credit     That  was  the  limit,  by  Kule  5, — fifty 
ehares,  the  shares  being  $5  each.    Of  course,  if  all  the  sales 
of  the  company  had  been  for  cash,  or  if  they  had  been  made 
to  persons  in  good  credit,  that  would  have  represented  so 
much  money.    But,  as  a  fact,  the  shareholders  being  entitled 
to  obtain  goods  on  credit  to  the  etxtent  of  four  dollars  per 
share,  the  dividends  and  interest,  as  the  result  showed,  existed 
only  on  paper,  and  there  was  not  enough  to  pay  creditors 
in   full,  let  alone   shareholders,  and   so    the    company    was 
obliged  to  assign.     The  liabilities  were  between  $1,800  and 
$2,000,  and  alSxough  the  book  .debts  totalled  some  $5,000  or 
$6,000,  there  were  many  of  them  of  very  little  value.    The 
assignee  succeeded  in  realizing  from  these  book  debts  $700, 
and  from  the  sale  of  goods  $400.     The  defendant,  who  was 
out  West,  some  time,  in  August  wrote  a  letter  to  his  wife  at 
Glace  Bay,  to  get  money  or  goods  for  the  shares,  which,  I 
think,  were  then  fictitious.     She  went  to  the  manager,  and 
he  said  that  there  was  no  money,  but  that  she  could  talce  it 
up  in  Koods,  and  so,  during  the  months  of  September,  Octo- 
ber and  November,   she  took    up    the    goo  Is    in    question, 
amounting  in  value   to  $147.08.     On   September  20th   she 
wrote  a  letter  to  her  husband,  in  which  she  says: — ^^^Well, 
Johnnie,  I  can't  get  no  money  out  of  the  store,  for  I  was  told, 
but  you  will  let  me  know  if  you  want  anything  before  we.  go.'' 
She  bought  profusely,  but  on  the  12th  of  Ot;tober  she  wrote: 
— "Well,  Johnnie,  I  don't  think  I  can  get  my  own  out  of 
the  store.    But  I  am  going  to  try.    They  are  again  (against?) 
paying  it  all  in  goods."     Now,  I  think  that  this  transaction 
ought  not  to  stand,  either  under  the  Assignments  Act  or  the 
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statute  of  13  Eliz.  c.  5,  and  certainly  tmder  the  former  Act 
the  assignee  can  avoid  it.  A  number  of  legal  points  were 
taken  at  the  trial.  I  am  of  opinion  that  a  company  may 
make  on  assignment.  DeRuyier  v.  8t.  Peier^s,  3  N.  Y.  238. 
There  is  nothing  in  the  language  of  the  Assignments  Act 
which  excludes  corporate  bodies,*  and  by  the  Interpretation 
Act.  ^person^  includes  them.  It  is  doubtfnl  if  R.  S.  N.  S. 
c.  129,  applies  to  an  insolvent  company.  In  re  Wallace 
Huestis  Co.,  1  Eitchie^s  Eq.,  Dec.  411.  The  seal  of  the  com- 
pany and  the  authentication  proved  are  prima^  facie  evidence 
of  the  validity  of  the  instrument.  And  it  is  on  the  other 
side  to  show  want  of  other  formalities^  I  think,  however, 
that  the  action  ought  to  be  brought  for  converting  the  goods, 
or  an  equitable  action  to  set  aside  the  transaction  and  recover 
the  value,  but  it  should  not  be  an  action  to  recover  ^a  balance 
of  account  due  estate,^  a  transaction  which  the  assignee  is 
seeking  to  avoid.  Now,  there  was  a  point  taken  about  the 
pleading,  and  there  was  a  point  taken  that  the  goods  were 
given  as  payment  for  this  credit  on  the  books,  and  leave,  was 
given  to  set  up  the  Statute  of  Elizabeth,  .but  I  think  that 
this  point  was  not  taken,  or  I  should  have  amended.  It  is 
clear  that  the  assignee,  on  behalf  of  creditors,  can  bring  9uch 
an  action  avoiding  the  tran-saction.  Clarkson  v.  MarMaster, 
25  S.  C.  R.  104.  Also  that  trover  may  be  maintained,  and 
without  a  previous  demand  of  the  goods.  YaUa  v.  Camsew, 
3  C.  &  P.  101.  And  I  find  that  the  assignee  did  not  affirm 
the  transaction  between  the  company  and  ttie  plaintiff.  Hia 
conduct  was  an  i^oring  of  the  fictitious  credit  in. the  com- 
pany's stock  book.  The  defendant  must  be  held  .  to  have 
knowledge  of  the  condition  of  things  by  the  communication 
of  the  wife  and  the  transaction  itself,  and,  besides,  he  was 
a  member  of  the  company.''  McDonald  v.  McAdam,  (Sydney, 
1903),  Graham,  E.  J. 

Costs  Refused.  Infancy  Pleaded. — ^Where  the  defence 
of  infancy  had  been  successful  and  the  action  had  been  dis- 
missed, costs  were  refused,  "not  merely  on  the  ground  that 
the  defence  of  infancy  was  used,  but  because  it  was  set  up 
after  a  representation  had  been  made  that  it  would  not  be 
set  up,  leading  to  the  prejudice  of  the  plaintiff  in  respect  to 
costs.  *  *  *  I  think  that  it  does  not  alter  the  case  that 
a  guardian  is  acting  for  the  infant.  If  he  felt  called  upon 
to  set  up  this  defence  after  the  infant  represented  that  it 
would  not  be  used,  he  must  stand  in  the  phce  of  the  infant.'' 
Simeon  et  al  v.  Gullivan;  (Annapolis,  1900),  Graham,  E.  J. 
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Costs  Refused,  Frivolous  Action. — After  a  settlement 
Jjetween  plaintiff  and  defendant,  and  payment  to  the  defend- 
ant of  $20,  for  giving,  up  any  rights  he  had  in  certain  land, 
plaintiff  abandoning  any  claim  for  damages  for  any  cutting 
of  trees  previous  to  a  certain  Saturday  afternoon,  an  action 
was  brought  by.  plaintiff  against  defendant  for  damages  for 
subsequent  cutting,  and  the  evidence  established  the  cutting 
of  one  tree,  at  a  later  iiour  pn  the  same  Saturday  afternoon. 
"No  value  has  been  fixed  for  this  tree,  or  for  what  he  did 
after  he  had  taken  the  $20,  and,  in  any  event,  it  must  have 
been  very  trivial,  and  such  as,  in  my  opinion,  forms  no  justi- 
fication for  bringing  this  action,  I,  therefore,  assess  plain- 
tiff^s  damages  at  twenty  cents,  and  direct  that  he  he^ve  judge- 
ment for  that  amount,  without  costs,  which  I  refuse  to  allow 
-on  account  of  the  frivolous  character  of  the  action/'  MelaiP- 
$on  V.  Wright,  (Digb}^  189G),  Townshend,  J. 

Costs,  Trustees  Severing  Defence. — "I  can  only 
•permit  one  set  of  costs  to  be  taxed  for  the  defendants,  who 
are  trustees.  They  had  no  right  to  sever,  and  no  reason  was 
given  to  justify  their  doing  so.  Their  costs  will  be  taxed  as 
between  solicitor  and  client.  The  authorities  would,  I 
think,  justify  me  in  depriving  Nagle  (one  of  the  trustees)  of 
costs  altogether,  but  under  this  memo  he  will  not  be  much 
better  off.  Mr.  Jones,  one  of  the  trustees,  was  the  first  who 
appeared,  and  Nagle's  appearance  should  have  been  by  the 
same  solicitor.  But  one  judgment  will  be  entered.  Subject 
to  the  above,  the  proposed  decree  will  pass."  Jones  v.  Jones 
ei  aly  (1903),  Meagher,  J. 

Costs  Refused;  Plaintiff  Acting  Unreasonably. — 
^*The  plaintiff  has  recovered  $40  damages  for  being  put  off 
tlie  defendant  company's  car  bv  the  conductor.  I  think  the 
plaintiff  should  be  deprived  of  costs.  He  and  one  Gillis 
boarded  the  car  togetner.  Gillis  certainly  was  somewhat 
under  the  influence  of  drink,  and  the  plaintiff  probably  so. 
Gillis  professed  to  pay  the  plaintiff's  fare,  but  said  lie  was 
going  himself  to  Glace  Bay,  when,  in  the  ordinary  course,  he 
would  pay  his  fare  later.  Gillis  did  not  go  to  Glace  Bay, 
but  told  the  conductor  that  he  was  about  to  leave  the  car. 
The  conductor  demanded  his  fare.  Then  he  said  that  the 
fare  which  he  had  already  paid  had  been  paid  on  account  of 
himself,  not  for  the  plaintiff,  and  he  ffot  off  the  car.  The 
conductor  informed  the  r^laintiff  of  Gillis  claiming  that  he 
had  paid  the  fire  for  himself,  and  that  he  had  got  off  the 
nar.     I  am  convinced  that  this  was  a  trick  on  the  part  of 
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Gillis.  But  the  jury  have  negatived  that  the  plaintiff  was 
concerned  in  it.  Gillis,  he  says,  had  invited  him  to  go  on 
the  car,  and  I  think  the  plaintiff,  when  he  was  informed  of 
Gillis'  attempt  to  change  the  appropriation  of  the  fare  paid 
by  him  to  himfielf,  should  have  paid  a  fare,  knowing  of 
Gillis'  trick,  and  that  he  acted  unreasonably  in  not  making 
it  good,  and  brought  the  action  when  it  should  not  have  been 
brought."  McDonald  v.  Sydney  &  0.  B.  Co.,  (Sydney, 
1905),  Graham,  E.  J. 

Costs  ILbpusbd.  Action  an  Apteethought  and  for 
Bevenqe. — The  plaintiffs,  husband  and  wife,  kept  liqifor  for 
sale  in  their  house.  The  defendant  gave  information  which 
led  to  the  male  plaintiff  being  fined  for  selling  without 
license,  and,  in  retaliation,  plaintiffs  brought  this  action  for 
assaults  on  the  female  plaintiff.  "The  plaintiffs  will  have  a 
verdict,  I  assess  the  damages  at  five  dollars.  But  I  refuse 
costs.  The  grounds  are,  that  the  action  should  not  have 
been  brought.  It  was  an  afterthought,  going  back  in  revenge 
to  these  acts  of  familiarity  of  a  man  in  liquor,  committed 
in  a  drinking-place,  and  not  considered  at  the  time  as  of 
sufficient  moment  to  be  remark^  upon.  Supplying  the  man 
with  drink  to  such  an  extent  that  his  memory  was  impaired 
would,  in  the  ordinary  course,  have  much  to  do  with  occa- 
sioning such  acts  of  familiarity.  It  rendered  him  helpless 
to  testify  and  give  evidence  from  his  standpoint.*'  Sawhr  v. 
Adams,  (Lunenburg,  1897),  Graham,  E.  J. 

Costs  Befused^  Administration  A.ction  Unj^ecessary. 
— ^An  action  was  brought  by  the  widow,  who  was  also  one  of 
the  legatees,  of  P.,  to  administer  the  estate  of  P.  The  will 
had  been  proved  promptly  by  the  executors,  and  this  action 
was  brought  a  few  weeks  before  a  settlement  could  be  had 
in  the  Probate  Court.  The  estate  paid  all  its  liabilities,  but 
proved  insufficient  to  pay  all  the  legacies.  Held,  that,  as 
every  question  necessarily  arising  in  this  suit  might  have 
been  raised  in  the  Probate  Court  and  disposed  of  readily  and 
cheaply,  and  theire  being  no  necessity  for  an  administration 
suit,  the  plaintiff  was  refused  costs  of  the  action.  Parker  v. 
Greenougk,  Meagher,  J.,  (Halifax,  1901),  citing  Fry,  J.,  in 
Croggan  v.  Allen,  22  C.  D.  103;  Cafe  v.  Bent,  5  Hare  38; 
Walker  and  Elgood  on  Administration  of  Estates,  at  page 
136;  Aylmer  v.  Winterhottom,  4  Jur.  N.  S.  19;  Attley  v. 
Oilhy,  8  Beav.  602;  Wagg  v.  Shand,  53  L.  T.  136;  Re 
Francke,  58  L.  T.  305;  Howard  v.  Easton,  29  W.  R,  885; 
Re  Estate  McKay,  1  Old.  131. 
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Costs  Refused  Whebb  Ciaim  on  Weono  Basis. — **I 
refuse  the  plaintiff  the  costs  of  the  action  because,  although 
he  has  succeeded  in  respect  to  a  small  sum  oyer  and  above 
the  amount  paid  into  court,  he  was  not  entitled  to  succeed 
at  all  on  the  basis  claimed  by  him  in  his  statement  of  claim. 
His  allegations  as  to  the  terms  of  the  trust  were  unfounded. 
The  basis  claimed  by  the  defendant  was  that  which  was 
adopted,  but,  through  some  errors  in  the  accounts,  there  was 
not  enough  paid  into  court.  I  am  allowing,  however,  the 
costs  of  the  reference,  but  not  of  the  application  to  confirm 
the  report,  which  is  unopposed.'^  Strong  Bros,  v.  Gorham, 
(Sydney,  1905),  Graham,  E.  J. 

Costs,  Following  "Event.'"  Meaning  of. — ^"^This  is 
an  application  for  an  order  allowing  the  plaintiff  the  costs 
of  certain  issues  tried  before  a  jury  at  Annapolis,  which,  were 
found  for  the  plaintiff,  the  judge  having  ordered  judgment 
for  the  defendant,  notwithstanding .  the  issues  of  fact  were 
found  against  him.  I  am  of  opinion  that  a  judge  at 
Chambers  has  no  power,  to  vary  in  any  way  the 
judgment  in  question,  and  the  order  having  once  been 
made,  the  fact, that  the  judge  at  Chambers  was.  the  same 
judge  who  pronounced  the  judgment  does,  not  alter  the 
case.  No  authority  has  been  citeij  for  allowing  the  uni^nc- 
cessful  party  the  costs  of  the  issues,  which  the  judge  decided 
had  not  any  bearing  on  the  case,  and  I  see  no-  grounds  for 
doing  so.  Order  LXIII,.  Rule  1,  nrovides  that  where  any 
action,  cause,  matter  or  issue  is  tried  with  a  jury,  the  costs 
shall  follow  the  event,  unless  the  judg^  who  triess  the  cause 
shall,  for  good  cause,  otherwise  order. '  This  rule  is  copied 
from  the  English  one,  and  the  courts  there  have  decided  that 
^the  event*  means  the  final  determination  of  the  suit  Creen 
V.  Wright,  L.  K.  2  C.  P.  D.  354;  Field  v.  Great  Northern,  L. 
R.  3  Ex.  D.  261.  The  motion,  I  think,  must  be  refused, 
with  costs/'.  Chesley  v.  Owen;  (1888),  Ritchie,  J. 

Costs  in  the  Cause,  Meaning  of. — The  order  of 
reference  provided  that  the  ,  costs  of  the  reference 
and  of  the  application  therefor  should  be  costs  in 
the  cau.se.  The  plaintiff's  counsel  contended^  that 
the  words  "costs  in  the  cause"  should  be  regarded  as  the 
equivalent  of  costs  of  the  action,  and,  therefore,  could  not  be 
held  to  extend  to  the  counter-claim.  "I  could  not  find  any 
authority  touching  the  point,  and  none  was  cited  which  does. 
It  would,  however,  in  my  opinion,  be  a  very  narrow  reading 
to  limit  those  words  in  the  way  contended  for.  The  reference 
ordered  extended  to  the  counter-claim  and  the  issues  there<Mi, 


Digitized  by 


Google 


NOTES    OF    UNREPORTED    DECISIONS.  601 

as  well  as  ta  the  action  itself, — and,  therefore^  should  be 
read  distributively."  Kirk  v.  Kirk,  (Antigonish,  1897), 
Meagher,  J. 

Costs  of  Receiver. — '^l  have  examined  the  authorities 
submitted  to  me  by  the  receiver,  Mr.  Stairs,  but  none  of 
them,  in  my  opinion,  touch  the  point  whether  the  defendant 
is  entitled  to  be  paid  his  taxed  costs  of  defending  the  action 
instituted  against  him  by  the  receiver,  in  preference  and 
priority  over  the  receiver's  own  charges.  I  do,  however,  find 
the  following  in  High  on  Receivers,  s.  810 : — ^*In  an  action 
prosecuted  by  the  receiver  of  a  corporation  for  the  collection 
of  money  demands,  when  the  action  is  carried  on  for  the 
enhancement  of  the  fund  in  the  receiver's  hands  for  the 
benefit  of  those  who  shall  be  finally  entitled  thereto,  if  the 
receiver  is  unsuccessful  in  the  suit,  the  defendant  is  entitled 
to  costs.  And  such  defendant  will  not  be  required  to  await 
the  final  distribution  of  the  assets  and  share  pro  rata  with 
other  creditors  or  parties  interested,  but  he  is  entitled  to  an 
immediate  order  lor  the  payment  of  the  costs  out  of  any 
funds  in  the  receiver's  hande.'  This  is  founded  on  a  New 
York  case,  but  I  can  find  no  English  authority  on  the  subject. 
It  seems  to  me  that  the  receiver,  having  admitted  funds  in 
his  hands  sufl&c'ient  to  meet  the  defendant's  costs,  must  pay 
defendant  his  costs  at  once,  even  though  it  leaves  nothing 
for  his  own  services.  I  cannot  assume  that  he  will  not  yet 
get  more  assets  into  his  hands,  and  it  does  seem  to  me  more 
reasonable  that  a  defendant  who  has  been  sued,  and  defended 
himself  successfully,  should  be  paid  out  of  the  funds  to 
which  he  would  have  been  entitled  if  there  were  no  receiver. 
I  make  the  order  accordingly."  O'Brien  v.  Teman,  (1897), 
Townshend,  J. 

Costs,  Judgment  for.  Stay  of  Proceedings. — ^This 
action  was '  commenced  imder  the  rules  relating  to  absent  or 
absconding  debtors,  and  some  office  furniture  was  attached, 
which,  it  appears,  is  still  in  the  custody  of  the  sheriff,  and 
rent  or  storage  is  being  paid  for  its  keep.  I  tried  the  action, 
and  decided  it  in  favor  of  the  defendant;  and  on  being 
moved  by  defendant's  counsel  for  an  order  upon  my  judg- 
ment, the  plaintiffs  counsel  interposed  and  asked  for  a  stay 
of  proceedings  pending  an  appeal,  which  it  is  alleged  has 
been  asserted.  It  is  not,  as  I  understand  the  cases,  the  rule 
to  stay  proceedings  where  the  judgment  is  merely  one  for 
costs,  as  in  this  instance.  Barker  v.  Lavery  (1885),  24  Q. 
B.  D.  769;  nor  is  there  anv  decision,  or  rule  of  practice,  to 
the  effect  that  the  court  will  only  refuse  a  stay  as  to  costs 
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upon  the  terms  that  the  respondent's  solicitor  shall  give  an 
undertaking  to  repay  the  coets  in  the  event  of  the  appeal 
succeeding.  The  Attorney-Oeneral  v.  Emerson- (ISSd),  24 
Q.  B.  D.  56.  There  are  no  special  circumstances  in  tins  case 
calling  for  a  stay.  If  I  regarded  the  facts  which  came  out 
upon  the  trial,  the  defendants  must  be  men  of  large  means, 
and,  therefore,  well  able  to  refund  any  costs  which  may  be 
paid  under  my  judgment.  A  stay  will  not  be  granted  imless 
special  circumstances  are  shown;  and  allegations  of  misdi- 
rection, that  the  verdict  or  judgment  was  against  the  weight 
of  evidence,  or  that  there  was  no  evidence  to  support  it,  are 
not  special  circumstances.  Monk  v.  i3artratn  (1891),  1  Q. 
B.  346.  In  the  absence  of  special  circumstances,  it  is  not 
the  practice  to  retain  in  court  pending  an  appeal  a  fund 
which  has  been  ordered  to  be  paid  out,  merely  because  the 
order  has  been. appealed  from.  Bradford  v.  Young  (1884), 
28  C.  D.  18;  The  Annott  Lyle,  1886,  11  and  114.  In  Seaton 
V.  Barnard,  15  T.  L.  R.  342,  the  C!ourt  of  Appeal  granted* 
the  defendant's  application  for  a  new  trial  and  ordered  that 
money  paid  by  him  into  a  bank  pending  the  application  for 
a  new  trial,  should  be  paid  out  to  him,  although  the  plaintiff 
was  instituting  an  appeal  to  the  House  of  Lords,  from  the 
order  directing  a  new  trial.  In  that  case,  Matthews,  J.,  was 
applied  to,  and  refused  to  order  the  money  to  be  paid  back 
to  the  defendant.  His  decision  was  appealed  from,  and  the 
appeal  was  allowed  by  Smith,  Vaughau  Williams  and 
Romer,  L.  JJ.,  and  the  monev  ordered  to  be  paid  to  the 
defendant.  See  also  Shaw  v.  "Holland  (1900),  2  Ch.  305, 
where  it  was  held  that  a  stay  of  inquiiies  directed  by  a  judg- 
ment pending  an  appeal,  will  be  granted  only  under  very 
special  circumstances.  The  defendant  desires  an  order 
directing  that  the  goods  attached  should  be  released.  I  do 
not  see  that  any  direction  is  necessary;  and  I  cannot,  at 
present,  well  see  that  the  sheriff,  once  a  judgment  is  given 
for  the  defendant,  and  no  stay  is  ordered,  would  have  any 
right  to  continue  in  custody  of  the  goods;  at  all  events,  after 
he  had  notice  of  the  judgment.  At  the  most,  the  goods  are 
in  his  custody  to  respond  tlie  plaintiff's  judgment.  He  has 
not  recovered,  but  the  defendant  has,  and  having  no  reason 
to  doubt  the  correctness  of  my  decision,  I  do  not  see  my  way 
clear  to  order  a  stay,  or  to  direct  the  release  of  the  goods. 
What  I  have  said  as  to  the  effect  of  the  judgment  upon  the 
sheriff's  position  I  have  said  tentatively  only.  That  aspect 
was  not  argued,  and  I  have  only  said  what  I  did  to  justify 
my  action  in  declining  to  grant  the  order  in  the  terms  sought, 
and  not  with  the  view  to  control  or  influence  the  action  of 
the  sheriff  or  anyone  else."  McKinlay  v.  McLean,  (Bridge- 
water,  1904),  Meagher,  J. 
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Costs,  Security  for. — "It  appears  that  the  real  estate, 
the  subject  of  this  suit,  is  held  by  the  plaintiff  in  trust,  and 
is,  besides  that,  mortgaged  for  $15,680,  he  having  bought, 
subject  to  the  mortgages,  for  $1,000.  It  would  be  very  diffi- 
cult, if  not  impossible,  to  make  this  property  available  to  pay 
the  defendants^  costs,  in  case  they  succeeded  in  this  suit,  and 
as  the  plaintiff  is  admittedly  living  out  of  the  Province,  the 
ownership  of  the  real  estate  so  situated  does  not,  I  think, 
exempt  him  from  being  obliged  to. give  security.  The  ordi- 
nary rule  will  pass,  ^e  6  Ont.  P.  B.  288/'  Alexander  v. 
Baker,  (1897),  Bitchie,  J. 

Costs,  Security  for. — "Under  the  circumstances  of  this 
case  I  do  not  think  the  plaintiff  is  entitled  to  a  stay  of  pro- 
ceedings unless  he  gives  security  to  pay  the  costs  already 
incurred,  if  the  appeal  be  unsuccessful.  He  is  entitled  to  an 
undertaking  from  the  defendant's  solicitors  to  repay  these 
costs  if  the  appeal  succeeds,  and  a  stay  if  this  is  not  at  once 
given.  This  was  the  course  followed  in  Attorney-Oeneral  v. 
Emerson,  24  Q.  B.  D.  56,  and  in  several  cases  therein  cited.'' 
Fairgrieve  v.  O'Mullin,  (1896),  Bitchie,  J.  See  report  of 
this  case,  ante,  p.  215. 

Costs,  Security  for.  Infancy. — ^^*The  plaintiffs,  on  the 
22nd  of  August,  1898,  sued  the  defendants  by  their  firm 
name  of  Leo  Grindon  &  Co.  Leo  Grindon  alone  was  served 
with  the  writ.  On  the  30th  of  August,  Charles  T.  McLellan 
appeared  and  pleaded  bv  his  guardian  ad  litem.  The  defence 
consisted  of  a  plea  of  infancy.  The  plaintiffs'  solicitor  was 
not  aware  until  then  that  the  defendant  McLellan  was,  or 
claimed  to  be,  a  partner.  On  tlie  25th  of  October,  the  solic- 
itor of  McLellan's  guardian  served  a  demand  for  securitv 
for  costs.  Mr.  Mellish,  the  plaintiffs'  solicitor,  replied  by 
letter  that  it  would  be  unnecessary  to  obtain  any  security,  as 
the  plaintiffs  did  not  intend  to  put  the  defendant  McLellan 
to  any  further  costs,  and  only  desired,  an  order  for  judgment 
in  the  form  of  the  order  enclosed  with  that  letter.  The 
order  in  question  provided  that  judgment  should  be  entered 
for  the  plaintiffs  against  the  defendants,  other  than  the  said 
McLellan.  The  latter's  solicitor  refused  to  consent  to  the 
order,  and  demanded  a  small  sum  for  costs,  which  the  plain- 
tiff refused  to  pay.     The  mbtion  for  security  is  now  pressed. 

The  defendants'  firm  failed,  and  made  an  assignment 
shortly  after  this  action  was  begun.  Since  then,  Mr.  Mellish 
in  his  affidavit  says,  the  debt  sued  for  herein  has  been  paid. 
No  proceedings  were  taken  on  the  plaintiffs'  behalf  in  this 
action  since  the  defendant  McLellan  appeared  and  pleaded 
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and  no  further  proceedings  are  necessary.  Mr.  Mellish 
claimed  that  the  defence  pleaded  by  McLellan  on  his  own 
behalf^  and  not  as  a  defence  for  the  firm,  was  irregular,  and 
was,  in  fact,  one  whiti  could  not  be  pleaded  at  all.  The  case 
of  Ellis  and  Wife  v.  Madison,  15  T.  K  B.  274,  appears  to 
me  to  sustain  his  contention.  In  that  case  one  of  two 
partners  died  after  appearance  was  Altered.  The  surviving 
partner  pleaded,  and  headed  his  defence  thus: — "Defence 
of  the  defendant,  R.  C.  Nesbit/*  It  was  held  to  be  irregular^ 
and  leave  to  sign  judgment  was  granted.  The  Court  of 
Appeal  sustained  the  order  giving  such,  leave.  There  does 
not  seem  to  be  any  substantial  reason  for  ordering  security 
for  costs, — the  action  will  not  be  further  prosecuted;  it  is 
not  unreasonable  to  assume  that  McLellan  knew  the  debt 
was  paid  before  this  motion  was  made.  As  to  any  costs 
incurred  on  behalf  of  the  infant  defendant  prior  to  Mr. 
Mellish's  offer  to  take  judgment  in  the  form  proposed,  I  am 
of  the  opinion  that  he  ought  to  bear  them  himself.  In  all 
fairness,  he  should  have  accepted  the  plaintiflPs  offer  to  take 
judgment  against  the  firm,  other  than  himseK.  They  were 
entitled  to  a  judgment  against  the  firm,  and  payment  out  of 
the  firm  assets,  notwithstanding  his  infancy.  See  Lovell  v. 
Beauchamp  (1894), 'Ap.  Cas.  607.  An  infant  who  pursues 
the  course  adopted  by  this  party  is  not  as  against  the  plain- 
tiffs, whose  goods  his  firm  obtained  on  credit,  without  dis- 
closing the  fact  of  his  infancy,  entitled  to  much  considersr 
tion  in  the  matter  of  costs.  I  refuse  the  motion.^*  MattJiews 
V.  Grindon,  (1899),  Meagher,  J. 

Costs,  Security  for,  "Discretion^'  Not  Exercised. — 
The  judge  at  Chambers  fixed  the  amount  of  security  for  costs 
at  $1,000.  Defendant  appealed.,  contending  that  the  judge 
had  not  exercised  "discretion,"  the  action  being-  an  ordinary 
one.  The  appeal  was  allowed,  and  the  amount  reduced  to 
$200.  House  Investors  Co,  v.  Lea,  (Halifax,  1892),  unre- 
ported. 

Defence,  Damages.  Plea  of  Tender  in  an  Action 
Claiming  Damages. — "As  regards  the  plea  of  tender,  under 
authority  of  2  Ad.  &  El.  82,  in  cases  of  damages,  it  is  not 
permissible.  Mr.  Justice  Ritchie,  at  Chambers,  has  bo 
decided,  under  the  Judicature  Rules,  arid  I  am  of  the  same 
opinion.^'    Provo  v.  Cameron,  (1896),  Townshend,  J. 

Defence,  False. — "This  is  an  application  to  set  aside 
the  defence  pleaded  as  false,  frivolous  tod  vexatious.  The 
defendant  in  his  affidavit  sets  forth  facts  which,  if  proved 
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on  the  trial,  would  be  an  answer  to  the  claim.  The  rule  fol- 
lowed in  all  such  cases  is  to  refuse  the  application,  leaving 
costs  as  costs  in  the  cause.  The  only  difficulty  I  feel  here  is, 
that  although  the  facts  sworn  to,  if  proved,  would  probably 
be  a  defence,  yet  the  evidence,  under  the  existing  pleadings, 
could  not  be  given,  as  the  defences  do  not  specifically  set 
foBth  the  grounds  relied  on.  In  one  sense,  the  defences  are, 
therefore,  false,  etc.,  but,  on  consideration,  I  think  it  would 
not  be  f)roper  for  me  to  determine  that  matter  here,  for,  in 
that  event,  plaintiff  would  have  judgment,  where  there  may 
be  a  prefect  defence  if  properly  pleaded.  Mr.  Ritchie  con- 
tended that  the  statement  of  claim,  in  so  far  .as  it  set  forth 
an  account  stated,  was  not,  technically,  properly  pleaded. 
Whether  that  is  so  or  not,  I  am  not  to  decide  now,  but  it 
strikes  me,  if  that  be  the  case,  defendant  should  have 
taken  the  objection  in  point  of  law  before  answering,  or  with 
his  defence.  At  any  rate,  all  he  can  probably  do  now  is  to 
demand  particulars.  In  view  of  the  various  questions  which 
arise  in  this  matter,  it  would  be  obviously  wrong  for  me  to 
set  aside  the  defence.  I,,  therefore,  refuse  the  motion.  Costs 
to  be  costs  in  the  cause.^'  Paulsen  v.  Crosby,  (1902),  Town- 
shend,  J. 

'  Defence^  Embarrassing. — ^'The  application  is  to  set 
aside  paragraphs  of  the  defence  as  false.  One  of  these  is  as 
to  taxes  claimed  to  have  been  paid  by  the  plaintiff  on  the 
property  which  became  a  charge  on  the  premises,  under  the 
mortgage.  The  defendant  pleads  that  the  taxes  were  not 
due,  and  plaintiff  was  not  obliged  to  pay  the  same.  I  think 
the  affidavit  of  the  town  clerk  and  treasurer  shows  that  the 
taxes  were  due,  and  if  so,  the  plaintiffs  were  obliged  to  pay 
them,  within  tiie  meaning  of  the  covenant.  The  paragrapft 
of  the  defence  as  to  insurance  is,  I  think,  embarrassing.  It 
is  not  in  the  least  explicit,  and  gives  no  sort  of  information 
to  the  plaintiff  as  to  what  the  real  contention,  if  any,  is  that 
is  meant  to  be  put  forward.  The  fifth  paragraph  is  answered 
by  the  affidavit  of  Mr.  Menger,  and  the  exhibits  produced. 
Paragraph  6  is  designed  to  invoke  the  provisions  of  the  Act 
of  1903-4.  A  question  has  arisen  whether  the  terms  of  that 
statute  apply  to  a  mortgage  made  before  it  came  into  force, 
but  it  is  not  necessary  for  me  to  decide  that  point,  as  I  think 
the  amending  Act  of  1905,  cap  35,  applies  to  this  mortgage, 
which,  in  clear  terms,  provides  for  the  payment  of  principal 
and  interest  within  a  fixed,  definite  period  of  time.  The  pro- 
vision making  the  whole  amount  come  due  on  default  of 
payment  of  any  portion  of  the  money  secured  is  not,  I  think, 
an  alternative  mode  of  payment.  The  point  is  somewhat 
analogous  to  that  decided  in  Arglye  v.  Sherborne;  Caylor  v. 
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Kenealy;  Miller  v.  Biddle,  etc.  See  Ames'  Summary  on 
Bills  and  i\otes,  2  Ames  Cases,  p.  830  (20).  It  is  a  mere 
provision  for  acceleration,  and  does  not  tend  to  confuse  the 
borrower  or  embarrass  him  in  any  way,  if  he  carries  out  his 
contract.  I  think  the  plaintiff^s  application  should  succeed, 
with  costs."  Canada  Permanent  Co.  v.  Moore,  (190^), 
Hussell,  J. 

Defence^  Embaruassing. — ^**The  defence  is, •in  my 
opinion,  bad,  and  would  be  demurrable  under  the  old  prac- 
tice, but  I  do  not  think  that  such  a  defence  can,  under  the 
present  practice,  be  disposed  of  by  motion  at  Chambers.  The 
defence  is,  however,  embarrassing,  inasmuch  as  it  alleges  a 
lien  for  two  things,  'work  and  labor,'  and  ^money  expended.* 
The  particulars  and  amount  of  each  lien  should  be  set  out 
ieparately.  In  this  respect  the  defence  must  be  amended 
within  ten  days,  the  plaintiff  to  have  ten  days  to  reply  to 
the  defence  and  counter-claim,  after  the  amended  defence 
has  been  served,  and  the  defendant  to  take  short  notice  of 
trial.  As  the  plaintiff,  iias  to  a  large  extent,  mistaken  his 
remedy,  and  applied  for  more  than  he  was  entitled  to,  the 
costs  on  both  sides  will  be  costs  in  the  catise/'  HUston  v. 
Irving,  (1886),  Ritchie,  J. 

Defence^  Leave  to  Amend,  Refusis). — I  liefuse  the 
motion  for  leave  to  amend,  with  costs.  The  grounds  are, 
that  the  delay  is  not  sufficiently  nor  satisfactorily  explained. 
Apparently  the  solicitor  had  full  opportunty  to  receive 
instructions.  It  is  not  eptplained  why  he  did  not'  receive 
them  personally  from  the  defendant  at  the  time  he  wae 
retained.  There  is  nothing  to  show  that  the  proposed 
defencie  has  the  slightest  foundation  in  fact,  nor  that  it  is 
necessary  for  the  purpose"  of  determining  the  questions  in 
controversy  between  the  parties  to  the  suit,  nor  that  it  is 
matensil,  Halifax  Breweries,  Ltd.,  v.  MacCoy,  (189?), 
Meagher,  J. 

Defence,  Must  Plead  Mode  in  Which  Road  Became 
Public  Highway. — Plaintiff  brought  an  action  for  trespass 
against  defendant,  who  pleaded  that  there  was  a  ccnnmon 
and  public  right  of  way  over  the  land  where  the  alleged 
trespasses  were  committed,  for  all  persons  to  go  from  the 
land  of  the  defendant  to  the  public  highway,  and  the  defend- 
ant, in  the  exercise  of  his  right,  entered  upon  plaintifPs 
land  and  broke  down  a  fence  which  had  been  obstructing 
the  said  right  of  way,  which  was  the  grievance  complained  of . 
"On  the   authority  of  Spedding  v.   Fitz patrick,   3S   Ch.  D. 
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410,  not  cited  at  the  argument,  I  think  the  defendant  must 
state  the  mode  or  title  m  or  under  which  he  elaims  that  thci 
road  in  question  has  become  or  is  a  highway.  The  defend*-' 
ant  may  amend  his  defence  on  payment  of  the  costs  of  this 
motion  within  ten  days.  If  this  is  not  done,  the  second 
paragraph  of  the  defence  will  be  struck  out,  with  costs/' 
Colquhoun  Y,  Creighton,  (1893),  Ritchie,  J. 

Order  4,  H.  1. — "Order  4,  B.  T,  requires  the  plaintiff's 
solicitor  to  endorse  on  the  writ  the  address  of  the  plaintiffs. 
In  this  case  the  addresses  on  the  writ  are  as  follows : — ^^The 
address  of  the  plaintiff  Gray  is  81  HoUis  street,  Halifax 
City.'  The  addirtess  of  the  plaintiff  Burkner  is  ^Dresden, 
Germany.'  The  defendants  now  seek  to  compel  the  plaintiffs 
to  amend  their  writ  by  giving  a  better  address  of  Burkner, 
or  to  have  the  proceedings  stayed.  I  am  unable  to  take 
judicial  notice  of  what  Dresden  is,  and  neither  party  has' 
thought  it  expedient  to  enlighten  me  on  the  subject.  No 
doubt  the  address  is  required  to  be  given,  so  that  the 
defendant  may  be  enabled  to  find  the  plainilfi,  if  he  uuould 
desire  to  do  ©o,  or  to  make  enquiries  about  him.  In  a 
common  sense  view  of  the  matter,  the  address  given  is  not 
an  address  at  which  the  plaintiff  could  be  found,  if  Dresden 
is  anything  more  than  a  very  small  village,  and,  then,  I 
think,  something,  further  would  be  required  than  merely 
Germany.  The  plaintiff's  solicitor  is  bound  to  give  a  proJ)er 
address,  and  if  Dresden,  Germany,  is,  in  fact,  the  proper 
address  of  the  plaintiff  Burkner,  and  one  by  which  he  could 
be  readily  found,  the  plaintiff's  solicitor  should  have  shown 
it  in  answer  to  this  motion.  The  plaintiffs  must  amend 
their  writ  by  giving  the  full  and  proper  address  of  the 
plaintiff  Burkner,  or,  in  default,  the  ppoceedin!|gB  in  this 
writ  will  be  stayed.  The  plaintiff  must  pay  the  costs  of  this 
application."     Gray  n.   Wallace,  (1896),  Ritchie,  J. 

Order  11,  R.  2.— "The  aflSdavit,  on  which  the  order  for 
service  of  the  writ  abroad  was  granted,  wa^  made  by  the 
plaintiff's  solicitoTV  It  said: — *The  proposed  plaintiff  has  a 
good  cause  of  action  against  the  proposed  defendant,  as  I 
am  advised  and  believe,  for  recovery  of  the  sum  of  $1,139.45. 
for  work  and  labor  done  and  services  rendered  and  performed 
by  said  John  Kennedy  for  said  Michael  J.  O'Brien,  at  the 
latter's  request,  as  the  latter's  foreman  in  railway  construc- 
tion, within  the  Province  of  Nova  Scotia,  etc'  The  suffi- 
ciency of  this  aifidavit  was  attacked  on  two  grouncTs.  Thev 
were,  (1)  that  the  deponent's  grounds  for  the  belief  that  the 
proposed  plaintiff  had  a  good  cause  of   action  should  have 
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been  set  forth  in  detail.  It  should  not  be  overlooked  that 
the  affidavit  was  made  by  the  plaintiff's  solicitor,  who,  pre- 
sumably, was  fully  instructed  by  his  client  as  to  the  grounds 
of  his  cause  of  action,  and  where  the  contract  was  made 
the  services  rendered,  or  the  breach  opcurred.  Order  11a, 
R.  2,  prescribes  that  every  application  for  leave  to  serve  out 
of  the  jurisdiction  shall  be  supported  by  affidavit  stating 
that,  in  the  belief  of  the  deponent,  the  plaintiff  has  a  good 
cause  of  action.  It  does  not  require  him  to  set  fbrth  the 
grounds  for  such  belief.  No  one,  be  he  the  proposed  plain- 
tiff or  some  one  on  his  behalf,  could  do  more  than  state  his 
belief  that  a  good  cause  of  action  existed.  No  rule  or 
statute  should  impose  on  a  deponent  the  very  serious  obliga- 
tion of  swearing  unqualifiedly  to  a  cause  of  action.  The 
expression  of  his  belief  is  called  for,  but  only  as  evidence  of 
the  good  faith  of  the  proceeding.  From  the  words  of  the 
rule,  which  require  the  deponent,  to  pledge  his  belief  to  a 

?[ood  cause  of  action,  it  is  obvious  that  no  difference  in  the 
anguage  of  the  affidavit,  in  this  particular,  was  intended, 
whether  the  affidavit  is  made  by  the  proposed  plaintiff,  or  by 
another  on  his  behalf.    The  fact  to  be  proved  is  the  state  of 
the  deponent's  mind  in  relation  to  the  existence,  of  a  cause 
of  action;  how  that  state  was  produced  is. not  made  material 
nor  whether  produced  by  a  logical  process  or  not.    The  state 
of  the  solicitor's  mind,  and  belief,  when  Jie  made  the  affi- 
davit was  a  fact  which  no  one  knew  but  himself;  no  one  but 
he  could  give  evidence  of  its  condition..    He  did  testify  to 
h(is  belief  in  a  cause  of  action,  and  to  require  him  to  give 
the  reasons  or  grounds  why  he  believed  in  the  etxistence  of 
that  fact  is  to  insist  upon  that  being  done  which  Order  36. 
R.   3,  so  much  relied  on  by  the  appellant,   expressly  pro- 
vides need  not  be  done  where  the  fact  to  be  proved  is  known 
to  the  deponent.     The  point  to  be  established  under  Order 
11,  R.  2,  is  not  the  fact  of  a  good  cause  of  action,  but  it  is 
his  belief  in  its  existence,  which  is  made  imnortant  by  the 
rule.     The  point  in  relation  to  verifying  the  grounds  of  the 
cause  of  action,  which  ground's  are,  in  terms,  required  to  be 
shown  by  the  affidavit,  may  be  adverted  to.^    They  need  not 
be  absolutely  verified.     Very  often  they  could  not  well  be. 
They  are,  it  appears  to  me,  called  for,  not  so  much  to  show 
their  truth,  as  to  show  the  forum  which,  as  Jessel,  M.  R..  in 
Fowler  v.  Barslon,  20  C.  D.,  said,  "is  the  only  question  that 
ought  to  be  tried  on  such  an  application."    If  the  rule  called 
for    an    absolute,    or   even    substantial,    verification    of  the 
grounds  of  the  cause  of  action,  it  could  not,  in  reason,  have 
required  the  statement  pledging  the  deponent's  belief  to  a 
good  cause  of.  action.     That  aspect  would  be  shown  by  the 
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verified  grounds,  and  proof  of  good  faith  would,  therefore, 
Beem  unnecessary.  The  Englieh  cases  are,  as  nearly  as  may 
be,  or  perhaps  entirely  so,  consistent  on  tlie  point  that  the 
court  will  not  try  the  merits  on  such  an  application.  Affi- 
davits are  sometimes  received,  but  not  to  show  fresh  faets, 
but  confined  to  the  facts  shown  in  the  affidavit  supporting 
the  application,  either  to  show  its  untruthfulness  or  that 
some  important  element  is  absent  from  the  facts,  or  grounds 
of  action  brought  forward.  Kekewich,  J.,  in  Collins  v. 
North  British,  Etc.,  Co.  (1894),  3  Ch.  234,  said:— "Gen- 
erally I  require  that  the  affidavit  sliould  be  in  conformity 
with  the  very  words  of  the  rule,  but  if  the  substance  is  there, 
I  som^imes,  though  not  without  hesitation,  do  not  insist 
upon  exact  compliance  with  the  rule."  I  gather  ftom  this 
that  if  the  affidavit  set  forth  in  the  words  of  the  rule  the 
belief  of  the  deponent  that  a  good  cause  of  action  existed  in 
the  case,  he  would  not  on  that  point  require  more.  Baggalay, 
L.  J.,  in  Fowler  v.  Bardon,  20  C.  D.  247,  in  describing  the 
grounds  of  the  cause  of  action  to  be  shown  in  the  affidavit, 
used  the  pertinent  language,  "but  the  rule  then  goes  on,  *and 
the  grounds  upon  which  the  application  is  made,'  that  does 
not  mean  the  whole  subject  matter  and  the  merits  of  the 
application;  but  the  grounds  upon  which  the  application  is 
made,  are  sufficiently  stated  if  it  shows  that  the  alleged 
cause  of  action  arflse  within  the  jurisdiction.'^  The  grounds 
have  been  clearly  shown  here;  and  that  the  forum  is  within 
this  Province;  and  there  being  no  opposing  affidavit,  as  there 
might  have  been,  if  the  facts  were  otherwise,  we  must  accept 
the  proof  as  sufficient.  At  any  rate,  I  am  unable  to  perceive 
any  reason  why  we  are  not  at  liberty,  in  the  light  of  the  terms 
of  the  rule  in  question,  to  give  effect  to  the  affidavit  in  this 
case,  as  the  courts  did  in  England  in  Coven  v.  Barne  1889), 
22  Q.  B.  D.  249 ;  and  DePass  v.  The  Capital,  Etc.,  Corpn. 
(1891),  1  Q.  B.  217,  where  the  rule  in  relation  to  the  affi- 
davit was,  it  appears  to  me,  more  stringent  in  terms  as  to 
the  proof  than  :the  one  now  under  review,  or,  at  any  rate, 
equally  so.  These  are  the  only  points  I  feel  called  upon  to 
discuss,  except  to  add  that  it  may  be  doubtful  whether  this 
was  an  interlocutory  application.  If  not.  Order  3G,  Rule  2, 
would  not  apply.  Furthermore,  it  may  well  be  that  the 
structure  and  terms  of  Order  11,  Rule  2,  dealing  as  they  do 
with  a  specific  procedure,  are  wide  enough  to  prevent  the 
application  of  Order  36  thereto.  Kennedy  v.  O'Brien,  (1905), 
on  appeal.  Meagher,  J.,  the  other  judges,  Townshond  and 
Russell,  concurring  in  result. 

39 — N.  s.   K.  40. 
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Order  13,  R.  13.^-"This  is  a  writ  of  dower  brought 
under  the  provisions  of  Chapter  121,  Revised  Statutes.  The 
only  rule  applicable  to  such  a  case,  if  the  defendant  fails  to 
appeir,  is  Rule  13  of  Order  XIII,  and  that  does  not  author-' 
ize  a  default  to  be  marked,  but  provides  that  pn  filing  an 
affidavit  of  service  and  statement  of  claim  the  action  may 
proceed  as  if  the  defendant  had  appeared.  But  in  this  case 
the  defendant  has  never  been  served,  and  although  a  solicitor 
has  accepted  service  for  him,  he  is  not  before  the  court,  or 
the  service  of  the  writ  dispensed  with,  until  his  solicitor  has 
appeared.  See  Order  IX,  Rule  1.  The  solicitor  who  accepted 
service  might  be  compelled  to  appear,  but  this  course  was  not 
taken,  and  until  this  is  done,  or  defendant  served,  I  think 
the  plaintiff  cannot  proceed.  The  judgment  by  default  is 
irregularly  and  improperly  entered,  and  must  be  set  aside, 
with  costs."     Cameron  \,  Chieholm,  (1888),  Ritchie,  J. 

Order  19,  R.  7. — Th«  defenc'aBts  ask  that  plain- 
tiff be  required  to  furnish  particulars  of  the  fraud, 
fraudulent  acts,  and  frau  lulent  intentions,  in  the  -ith 
and  5th  paragraphs  of  the  •  statement  of  claim. 
The  allegation  is,  "  that  the  said  assignment  was 
voluntary,  and  made,  executed  and  delivered  fraudulently, 
and  with  the  intention  of  defrauding,  defeating  and  delanng 
the  plaintiff,  etc."  This  application  can  only  be  made  under 
Order  19,  Rule  7,  which  provides  that  a  further  and  better 
statement  of  the  nature  of  the  claim,  etc.,  may  be  ordered, 
etc.  "The  object  of  particulars  is  to  enable  the  party  asking 
for  them  to  know  what  case  he  has  to  meet  at  the  trial,  and 
so  to  save  unnecessary  expense,  and  avoid  surprise."  SpeS- 
ding  v.  Fitzpatrick,  38  Ch.  D.  413.  I  am  unable  to  see  what 
further  particulars  could  he  usefully  given  here,  and  defend- 
ant's counsel  were  unable  to  suggest  any.  The  deed  is 
attacked  as  void  against  creditors.  The  meaning  of  such 
an  allegation  is  eo  well  understood  that  I  cannot  imagine 
the  defendants  to  be  really  embarrassed  at  all,  especially 
having  regard  to  facts  already  before  me  on  a  previous  appli- 
cation in  this  case,  and,  therefore,  refused.  Costs  to  be 
plaintiff's  costs  in  the  cause.  Stewart  v.  Tridef,  (1895), 
Townshend,  J. 

Order  22,  R.  6.— "In  my  opinion,  Order  22,  Rule  6,  (b) 
latter  part,  applies  to  this  case.  It  is  the  case  of  a  delivery 
of  a  reply  accepting  the  money,  and  not  a  case  for  notice. 
Then  I  was  asked  to  deprive  the  plaintiff  of  costs  on  account 
of  the  transactions  involved  in  the  litiaration.  That  was  all 
discussed  at  the  argument  of  the  appeal,  when  leave  to  reply 
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accepting  the  money  paid  into  court  was  granted.  That 
involved  the  question  of  costs  only.  Whether  it  was  relevant 
on  that  argument  or  not,  1  inferred  that  it  was  not  consid- 
ered a  case  in  which  the  plaintiff  should  be  deprived  of  costs. 
There  will  be  an  order  in  the  terms  of  the  notice/^  Miller  v. 
Archibald,  (1900),  Graham,  E.  J.  See  same  case,  33  N.  S. 
E.  189. 

Order  32,  R.  1. — "This  is  an  application  to  direct  issues 
to  be  framed  and  to  order  their  trial  by  a  jury.  The  suit 
is  an  equitable  oiie,  for  redemption  and  account,  the  defend- 
ant being  in  possession  of  the  property.  The  defence  and 
replication  raise  a  great  many  issues,  most  of  which  relate 
to  the  accounting,  and  should  not,  I  think,  be  so  pleaded* 
After  reading  the  pleadings,  I  am  of  opinion  that  the  issue's 
raised  are  not  such  as  can  be  conveniently  tried  by  a  jury, 
and  I  can  see  no  reason  why  the  ordinary  procedure  should 
be  changed,  and  this  suit,  which  is  of  an  ordinary  nature, 
taken  from  a  judge  and  sent  for  trial  before  a  jury.  The 
fact  that  there  may  be  contradictory  evidence,  does-  liot,  I 
think,  furnish  sufficient  groujid.  I  do  not  think  I'lhav^ 
authority  to  settle  issues  in  this  case  before  the  trial.  '  The 
plaintiff's  counsel  did  not  furnish  any,  and  I  have  not  found 
any.  The  only  rule  bearing  on  issu^  seems  to  be  Order 
XXXII,  Rule  1,  and  that  does  not  apply,  for  even  if  I  should 
be  inclined  to  order  a  trial  by  jury,  there  is  no  contention  * 
that  the  issues  of  fact  are  not  sufficiently  defined.  The  appli- 
cation will  he  refused,  with  costs."  Purcell  v.  Smith,  (1900), 
Ritchie,  J. 

Order  34,  R.  1,  R.  26. — "I  am  asked  to  admit  evidence 
by  affidavit  after  decision  filed  on  one  point,  under  Order 
34,  R.  2i6,  0.  34,  R.  1  (a),  and  0.  35,  R.  1.  I  am  of  opinion 
that  no  sufficient  grounds  are  shown  for  this  indulgence.  On 
the  question  of  costs  of  counter-claim,  it  escaped  my  notice 
that  on  the  only  point  decided  in  defendant's  favor,  the 
plaintiffs  admitted  the  claim,  and  as  to  the  other  claims,  the 
defendant  failed.  The  defendant's  costs  of  counter-claim 
will  be  limited  to  that  issue  on  which  they  were  successful, 
and  the  plaintiff  will  have  his  costs  on  the  issue  decided  in 
his  favor."  Hekia  v.  S.  Cunard  &  Co.,  (1903),  Townshend, 
J.  See  remarks  of  Meagher,  J.,  approving  of  this  decision, 
refusing  to  receive  further  evidence, — HeJcla  v.  Cunard,  37 
N.  S.  R.,  at  page  104. 

Order  40,  R.  24. — "In  this  case  I  think  there  must  be 
judgment  for  the  plaintiffs  for  the  amount  of  their  claim. 


Digitized  by 


Google 


612  NOTES    OF     UNREPORTED    DECISIONS. 

On  the  trial  the  principal  question  raised  by  the  defence  was 
that  there  could  be  no  action  or  an  interlocutory  or  final 
order,  and  such  certainly  was  my  impression.  The  Judica- 
ture Act  and  Rules  have  changed  the  law  in  this  respect,  as 
will  be  seen  on  reference  to  Order  40,  Rule  M, — *  Every 
order  of  the  court  or  a  judge  in  any  cause  or  matter  may  be 
enforced  against  all  persons  bound  thereby,  in  the  same 
manner  as  a  judgment  to  the  same  effect.^  There  are  two 
•decisions  in  England  to  the  effect  that  such  an  action  may  be 
maintained, — to  be  foimd  in  35  L.  T.  855,  and  38  L.  T.  815. 
I  think  the  taxing  master  was  the  proper  authority  to  tax 
all  the  costs  sued  for  herein,  and  I  am  also  of  opinion  that 
the  defendant  cannot  contest  the  validity  of  the  assignment 
vof  the  costs  to  the  plaintiffs  on  the  ground  set  up,  that  he  had 
no  authority  under  the  deed  of  assignment.  It  may  be  a 
breach  of  trust,  for  which  he  will  be  held  accountable,  but 
he  had  full  authority  to  deal  with  the  matter.  Mr.  Ritchie, 
after  the  evidence  was  all  in,  asked  leave  to  add  a  plea  of 
4;he  Statute  of  Limitations  to  a  part  of  the  claim,  but  I  do 
not  think  in  this  case  such  leave  should  be  granted.  Judg- 
ment for  plaintiff  for  amount  of  the  taxed  bills,  with  cost's.'* 
Russell  V.  McDonald,  (1895),  Townshend,  J. 

Order  46,  R.  2.— "Order  46,  Rule  2,  provides  that  at  or 
after  the  commencement  of  the  action  the  plaintiff  may  sue 
out  attachment  to  take  property  on  making  an  affidavit  by 
himself,  or  his  agent,  showing  a  cause  of  action  for  $80  or 
upwards,  stating  the  amount  of  debt  due  or  damage  sustained, 
and  stating  that  the  defendant  is  absent  or  absconding  from 
the  Province.  The  sum  so  sworn  shall  be  endorsed  on  the 
writ  of  attachment. 

The  affidavit  of  the  plaintiff  states :— 'That  the  defend- 
ant is  indebted   to    me   in    the    sum  of  $5,000,  as  I  verily 
believe,   and   I    have  sustained  damages  to   the   amount  of 
$5,000,   for    that    the    defendant,   Anthony    M.   McDonald, 
promised  to  marry  me  within  a  reasonable  time,  which  has 
elapsed.     The  defendant  refused  to  marry  me  within  a  rea- 
sonable time,  and  has  not  married  me,  as  he  promised  to  do/' 
The  affidavit  was    attacked    on    various    grounds,   amongst 
others,  because  it  did  not  show  a  cause    of    action   arisia^ 
within  the  jurisdiction  of  the  court,  nor  any  cause  of  action, 
nor  facts  necessary  to  constitute  a  cause  of  action.     It  was 
tdso  contended   that  absconding  debtor   proceedings  woald 
not  be  for  unliquidated  damages,  except  in  cases  where  the 
action  was  brought  for  breach  of  a  contract  which  in  itself 
afforded  a  rule  for  ascertaining  the  dainages  flowing  from 
the  breach  thereof,  and  that  the  proceedings  should  be   set 
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aeide  because  it  did  not  appear  that  the  appraisers  had  been 
duly  sworn,  nor  before  they  made  the  appraisment,  nor 
within  the  jurisdiction  of  the  party  who  administered  the 
oaths  to  them,  and  because  the  commissioners  who  endorsed 
the  writ  did  not  comply  with  the  requirements  or  Order  36, 
Bule  5,  and  did  not  endorse  the  time  and  place,  etc.,  upon 
the  writ  of  attachment.  These  were  the  only  grounds 
argued.  The  appraisement  shows  upon  its  face,  in  terms, 
that  the  appraisers  were  sworn  before  they  made  the  appraiscl- 
ment ;  it  says, — "and  after  being  duly  sworn  for  the  purpose, 
do  appraise  as  follows."  The  land  appraised  is  situate  at 
Westville,  in  Pictou  County.  The  appraisers  were  sworn  by 
the  sheriff  of  the  County  of  Pictou,  and  the  appraisement 
shows  that  it  was  signed  by  them  at  Westville.  The  writ 
could  only  be  executed  by  the  sheriff  within  his  bailiwick, 
and  I  think,  in  view  of  what  is  shown  upon  the  face  of  the 
proceedings,  I  am  at  liberty,  if  necessary,  to  assume  that  the 
sheriff  did  not  exceed  his  authority  and  go  out  of  Pictou 
County  to  do  an  act  which  required  to  be  done,  and  could 
only  be  done  iJy  him,  in  that  county.  Even  if  I  thought  the 
appraisement  irregular  upon  the  grounds  taken,  it  would 
only  affect  the  validity  of  the  levy,  and  would  not  furnish  a 
reason  for  setting  aside  the  writ  of  attachment.  It  may  be 
that  it  is  necessary  to  show  by  the  affidavit  a  cause  of  action 
arising  within  the  jurisdiction  of  the  court,  but,  so  far  as 
my  knowledge  goes,  it  has  never  been  the  practice  to  do  so, 
and  if  the  objection  now  urged  were  at  all  obvious,  or  sound, 
I  feel  assured  it  would  have  been  raised  long  ago.  The  rule, 
which  prescribes  what  the  affidavit  for  an  attachment  shall 
contain,  only  requires  that  a  cause  of  action  for  $80  or 
upwards  shall  be  shown,  and  that  the  amount  of  debt  or 
damage  sustained  shall  be  stated.  The  amount  sworn  to  is 
required  to  be  endorsed  on  the  writ  of  attachment,  but,  under 
McDonald  v.  Fraser,  3  R.  &  G.,  the  writ  need  not  be  allowed 
by  the  commissioner.  The  only  duty,  therefore,  required  of 
the  commissioner  is  to  swear  the  deponent  to  the  affidavit. 
Xo  discretion  is  vested  in  the  commissioner,  neither  does  he 
perform  any  judicial  act.  If  any  discretion  was  conferred, 
or  duty  imposed,  upon  him  in  respect  to  the  writ  of  attach- 
ment, or  the  amount  to  be  levied  for,  it  would,  of  cours?,  be 
reasonable  that  the  affidavit  should  be  full  and  specific  as  to 
the  damages  and  the  breach  which  occasioned  them.  The 
amount  is  sworn  to  to  serve  as  a  guide  to  the  sheriff,  who  is 
required  to  levy  for  the  amount  endorsed  on  the  writ.  A 
cause  of  action,  viz.,  a  promise  to  marry  plaintiff  within  a 
reasonable  time,  and  the  lapse  of  such  reasonable  time,  and 
refusal  to  marry  within  that  period,  is  showp  by  the  affidavit 
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before  me.  The  statement  in  the  affidavit  that  plaintiff  has 
sustained  damage  to  the  amount  of  $5,000  is  positive,  though 
the  previous  statement  of  indebtedness  is  made  upon 
her  belief  only.  The  only  point  remaining  to  be  considered 
is  the  right  of  plaintiff  to  maintain  this  proceeding  upon 
the  cause  of  action  shown.  The  statute  upon  which  Cochran 
V.  Duncan  proceeded  was  more  limited  in  terms  than  the 
present  rule.  The  provisions  of  Chap.  97,  section  2,  might, 
I  think,  at  all  .events,  have  been  fairly  construed  to  extend 
to  claims  for  damages  arising  from  breach  of  any  contract, 
(subject,  of  course,  to  the  limitation  that  the  party  defend- 
ant should  be  absent  or  absconding  within  the  meaning  of 
that  statute),  because  of  the  words  in  that  section,  "with 
particulars  where,  a  liquidated  sum  is  claimed.^^  These  words 
were  intend<?d  to  extend  to  proceedings  under  that  chapter, 
where  the  claim  was  not  a  liquidated  one,  and  where  par- 
ticulars need  not,  or  could  not,  be  given.  Riddell  v.  Gar  don, 
19  N.  S.  R.  518,  is  m  point  on  this  hranch.  The  present  rule, 
it  appears  to  me,  extends  to  causes  of  action  for  damages,  as 
well  aa  those  relating  to  debts  merely.  I  cannot  perceive  any 
reason,  and  none  was  suggested  at  the  argument,  why  it 
should  be  limited  in  its  operation  to  the  very  few  cases  to 
which  it  must  needs  be  confined,  if  tlie  argument  for  defend- 
ant should  prevail,  viz.,  to  those  only  when  the  contract  sued 
on  furnishes  in  itself  the  measure  of  damages  to  be  recovered 
for  a  breach  thereof.  This  argument  would  be  entitled  to 
much  consideration,  perhaps,  if  the  court  had  any  power  to 
regulate  or  fix  the  amount  of  damages  for  which  the  attach- 
ment was  to  be  levied.  The  motion  should,  in  my  opinion, 
be  refused.  I  do  not  at  present  see  any  reason  for  with- 
holding costs  from  plaintiff.  This  motion  was  heard  shortly 
before  I  went  on  circuit,  and  for  a  time  escaped  my  memory." 
McKay  v.  McDonald,  (1894),  Meagher,  J. 

Order  47. — ^This  motion  involves  the  construction  of 
Order  47,  which  provides  means  for  proceediag  against  com- 
panies associated  or  incorporated  out  of  Nova  Scotia,  but 
doing  business  within  it  by  an  agent.  It  was  contended  that 
that  order  did  not  apply  to  the  defendant  company,  because 
it  was  incorporated  by  an  Act  of  the  Parliament  of  Canada, 
and,  therefore,  could  not  be  said  to  have  been  incorporated 
out  of  Nova  Scotia.  The  defendants  could  not  be  served  in 
Nova  Scotia  with  process  in  this  action,  unless  it  can  be  done 
under  the  order  referred  to.  The  sub-heading  of  Order  47 
refers  to  "Foreign  Comnanies,"  but  that  fact  cannot  control 
the  construction  of  the  Order  itself,  even  if  resrardeo  as  a 
part  of  the  Order.     If  the  construction  extended  for  is  put 
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on  this  rule,  companies  incorporated  by  the  Dominion  Par- 
liament cannot  be  proceeded  against,  while  every  company 
created  otherwise  in  any  part  of  Canada  outside  of  Xova 
Scotia  may  be.  The  same  reasons  which  existed  for  the  crea- 
tion of  the  powers  given  by  Order  47,  in  respect  to  foreign 
or  English  companies,  or  Ontario  or  Xew  Brunswick  com- 
panies, also  exist  in  respect  to  companies  created  by  the  Par- 
liament of  Canada;  at  all  events,  in  respect  to  those  com- 
panies not  specially  incorporated  to  carry  on  business  in 
Nova  Scotia,  and  whose  headquarters  would  be  here.  I 
should,  therefore,  require  clear  terms  to  that  effect  before 
I  could  come  to  the  conclusion  that  any  such  discrimination 
as  that  contended  for  was  intended  by  this  Order.  Its  terms 
are  general,  and,  in  my  opinion,  it  was  intended  to  extend 
to  and  include  every  company,  or  body  corporate,  not  created 
by  the  Legislature  of  Nova  Scotia,  and  which  did  business 
in  Nova  Scotia  by  an. agent.    The  motion  will  be  refused. 

P.  S. — Since  the  foregoing  was  written',  mv  attention  has 
been  called  to  section  13  of  Chanter  124,  of  the  Statutes  of 
Canada,  which  provides  a  method  of  service  of  process  on 
insurance  companies.  I  do  not  think  it  has  such  bearing  as 
to  lead  to  a  change  of  opinion  on  my  part.  It  is,  at  most, 
only  a  permissive,  and  not  an  exclusive,  mode  of  service,  and 
moreover,  it  leates  all  companies  other  than  insurance  com- 
panies, out  of  the  question.  Manley  v.  The  Temperance, 
Etc.,  Society,  (1899),  Meagher,  J. 

■  Order  52,  E.  3. — An  ex  parte  application  was  made  to 
me  on  behalf  of  the  plaintiff  to  stay  the  proceedings  on  my 
judgment  pending  appeal  under  Order  37,  Rule  8.  I  granted 
the  stay,  but  called  the  attention  of  the  counsel  to  the  objec- 
tion that  might  be  raised  to  the  making  of  such  an  order 
without  notice,  as  no  ground  was  shown  for  proceeding  with- 
out it.  He,  however,  claimed  it  was  an  ex  parte  motion,  and 
took  the  order.  The  defendants  now  seek  to  set  it  aside,  on 
the  ground  that  they  had  no  notice  of  the  application,  as 
required  bv  Order  LII,  Rule  3,  On  a  careful  consideration 
of  the  rules  I  have  referred  to,  I  am  of  opinion  that  this 
order  is  not  within  the  exco})tion,  and  that  in  ordinary  cases 
notice  of  such  a  motion  must  be  given.  Under  the  old 
practice  the  application  for  a  rule  nisi,  which,  if  granted, 
was  a  stay  of  proceed  in ']:s,  was  made  ex  parte  to  the  judge 
who  tried  the  cause,  and  there  were  no  terms  to  settle,  but 
Rule  8,  Order  37.,  provides  that  further  proceedings  may  be 
stayed,  in  whole  or  in  part,  by  the  court  or  the  judge  who 
presided  at  the  trial,  upon  such  terms  as  the  court  or  judge 


Digitized  by 


Google 


616  NOTES    OF    UNREPORTED    DECISIONS. 

may  think  fit,  and  I  think  these  are  pointH  on  which  the 
opposite  side  is  entitled  to  be  heard.  The  order  must  be  set 
aside  on  that  ground  only,  with  liberty  to  the  plaintiff  to 
move  again  on  notice,  as  I  think  he  is  entitled  to  the  stay 
asked  for,  the  defendants  to  have  the  costs  of  the  motion. 
Fitz-randolph  v.  Mutual  Belief  Society,  (1887),  Ritchie,  J. 

Order  52,  R.  8,  R.  9. — "This  was  a  motion  to  restrain 
the  defendants  from  proceeding  with  the  construction  of  a 
system  of  water-works  for  the  Town  of  Sydney.  The  notice 
of  motion  was  given  immediately  after  the  issue  of  the  writ 
and  before  appearance  and  before  the  time  for  appearance 
had  expired  and  without  leave.  Order  52,  Rule  8,  is  in  these 
terms: — ^The  plaintiff  may,  without  any  special  leave,  be  at 
liberty  to  serve  any  notice  of  motion,  or  other  notice,  or  peti- 
tion, or  summons,  upon  any  defendant,  who,  having  been 
duly  served  with  a  writ  of  summons  to  appear,  has  not 
appeared  within  the  time  limited  for  that  purpose.'  Ride  9 
of  the  same  Order  is  as  follows : — ^'The  plaintiff  may,  by  leave 
of  the  court  or  a  judge,  to  be  obtained  ex  parte,  serve  any 
notice  of  motion  upon  any  defendant,  along  with  the  writ  of 
summons,  or  at  any  time  afjter  service  of  the  writ  of  sum- 
mons, and  before  the  time  limited  for  the  appearance  of  such 
defendant.'  These  rules  correspond  with  Rules  8  and  9  of 
Order  52,  of  the  English  rules  of  1883;  and  are  in  continua- 
tion of  the  English  Chancery  Practice  which  prevailed  up  to 
the  time  of  the  passage  of  tjfie  English  Judicature  Act.  The 
cases  on  the  subject  are  summarized  in  Moggridge  v.  Thomas, 
2  Coop.  temp.  Cott,  page  166,  where  it  was  held  that  a 
defendant  who  had  not  appeared  to  the  bill  and  whose  time 
for  appearance  had  not  expired,  might  safely  disregard  a 
motion  in  which  it  was  not  stated  that  the  notice  was  served 
by  leave  of  the  court.  Hill  v.  Rimmel,  8  Sim.  632,  is  to  the 
same  effect,  and  in  Jachlin  v.  Wilkins,  6  Beav.  607,  it  was 
held  that  a  plaintiff  could  not,  before  appearance,  serve  a 
notice  of  motion  on  defendant  without  first  obtaining  the 
special  leave  of  the  court,  and  the  notice  of  motion  should 
state  that  such  leave  had  been  given.  See  also  CooJce  v. 
Bhnlc,  4  L.  J.  Chy.,  0.  S.  141,  to  the  like  effect.  This 
rule  of  practice  was  so  well  settled  by  a  long  current  of  decis- 
ions that  there  was  no  room  for  doubt  on  the  question.  See 
Daniels'  Chy,  Pra-cfke,  pages  1552  and  1549.  The  motion 
must,  therefore,  fail  on  that  ground,  and  with  costs.  I  may 
add  that  I  have  considered  the  motion  upon  its  merits  witii 
care,  and  have  come  to  the  conclusion  upon  the  material 
before  me  that  the  plaintiff  has  not  made  out  a  case  which 
would  justify  mo  in  awarding  him  the  order  to  restrain  the 
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defendants  which  he  seeks.  But  for  that,  I  would  give  plain- 
tiff leave  to  renew  his  application."  Farquharson  v.  Town  of 
Sydney,  (1892),  Graham,  E.  J. 

Order  57,  R.  13 — On  appeal  by  defendant  from  a  decision  of 
a  County  Court  judge  granting  summary  judgment  under  0. 
14,  R.  1,  DO  stay  of  execution  pending  appeal  having  been 
sought  by  defendant  or  allowed,  plaintiff  applied  under  0.  57, 
Rule  13,  for  an  order  compelling  defendant  to  give  security 
for  costs  of  appeal,  on  the  ground  that  defendant  had  no 
property,  real  or  personal,  within  the  jurisdiction.  On  the 
part  of  defendants  it  was  urged  that,  under  the  above  rule, 
no  security  could  be  ordered  unless  a  stay  of  execution  had 
been  sought  and  granted.  Held,  that  though  the  question 
was  not  free  from  difficulty,  by  reason  of  the  omission  from 
Order  57,  Rule  13.  of  the  words,  "under  special  circum- 
stances,'* which  appear  in  the  English  rule,  (0.  58,  R.  15), 
yet,  considering  the  wide  and  general  language  of  the  rule 
and  the  fact  that  only  the  judge  appealed  from,  or  the  court, 
can  grant  a  stay,  while  the  court  or  any  judge,  under  the  rule, 
may  order  security,  there  could  be  a  substantial  conformity 
with  the  English  practice,  and  the  ordering  of  security  in 
such  a  case  is  within  the  judicial  discretion.  Security 
ordered  in  a  bond,  with  at  least  one  surety.  Crowell  v. 
Longard,  (1895),  Measrher,  J. 

Order  58,  R.  19. — "Application  wss  made  to  me  on  the 
first  day  of  the  present  sittings  on  behalf  of  plaintiff  to  set 
down  this  cause  for  a  special  day  in  term,  and  for  a  special 
jury,  such  day  to  be  after  the  15th  of  Xovember,  as  certain 
commissions  for  taking  evidence  would  not  be  returned 
before  that  date.  I  adjourned  the  matter,  to  be  further 
heard  before  me  at  Chambers.  In  the  meantime,  new  rules 
have  come  into  force,  by  virtue  of  which  the  present  sittings 
will  terminate  on  Saturday,  the  18th  of  Xovember.  Mr. 
Harrington  contends  that,  under  the  new  rules,  when  the 
Chambers  judge  sets  down  a  cause  for  trial  in  court  on  a 
particular  day,  he  has  power  to  o^der  a  special  ju^y,  and  cites 
Order  34,  Rule  — .  This  rule  merely  enables  a  judge  to 
order  a  special  jury,  but  does  not  affect  the  point  in  question. 
Order  58,  Rule  19,  is  also  cited.  At  first  sight  this  rule 
would  seem  to  meet  the  case.  I  think,  however,  after  con- 
sideration, that  when  read  in  connection  with  the  preceding 
rule,  it  cannot  bear  the  construction  Mr.  Harrinirton  puts  on 
it.  The  object  of  that  section  was  to  enable  the  judge,  at 
extra  or  special  terms  of  the  court,  in  counties  where  no  other 
provision  is  made,  to  cause  a  jury  to  be  summoned,  or,  in 
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case  there  should  happen  to  be  an  insufficient  number  of 
jurors  attending  at  any  term  to  try  the  jury  causes.  This  is 
evidently  the  meaning,  as  no  authority  is  anywhere  given, 
so  far  as  I  am  aware,  by  any  statute  to  a  judge  to  try  causes 
with  a  jury  out  of  the  re^lar  terms  fixed  by  law.  The  new 
rules  only  apply  to  non-jury  causes,  and,  therefore,  do  not 
add  to  the  existing  power  in  that  respect.  I  have  gone  very 
fully  into  this  matter,  as  it  has  now  become  an  important 
question,  in  view  of  the  powers  given  to  the  Chambers  judge 
to  try  causes  at  any  time,,  I  have  said  nothing  on  the  want 
of  any  special  cause  shown  to  order  a  special  jury,  because 
even  if  shown,  I  .do  not  think  I  hj^ve  jurisdiction  to  try  it 
out  of  term.  As  the  defendant  has  demanded  a  jury,  he  is 
entitled  to  it  by  law.  It  would,  therefore,  be  useless,  under 
what  I  have  already  said,  to  set  down  the  cause  for  any 
special  day.  If  the  defendant  consents  to  waive  trial  by 
jur}',  application  may  be  made  anv  time,  hereafter.  In  the 
jneantime  both  motions  are  refused.  Xo  costs  to  be  allowe'd 
to  either  party,  as  the  change  of  procedure  pending  the  appli- 
\cBiion  has  chiefly  led  to  the*  failure  of  plaintiffs  application.*' 
'  Genmee  Oil  Works  v.  Shatford,  (1893),.  Townshend,  J. 

Order  63,  R.  5,  R.  6, — "The  defendant  counter-claims  in 
this  action  for  damages  for  an  alleged  slander.  .  As  defendant 
does  not  reside  in  Nova  Scotiia,  plaintiff  has  applied  for  an 
order  to  compel  defendant  to  give  security  for  costs  in  the 
action  set  forth  in  the  counter-claim.  Order.  63,  Rules  5  and 
6,  deal  with  this  subject.  Rule  5  is  from  the  Ontario  Judica- 
ture Rules,  and  Rule  C  is  a  copy  of  the  English  rule.  Neither 
of  these  rules  specially  refer  to  the 'case  of  defendant  being 
called  on  to  give  security,  but  in  England  it  is  quite  settled 
that  in  a  proper  case  defendant  will  be  ordered  to  give 
security  on  a  counter-claim.  Mr.  Morrison  opposes  this 
motion  principally  on  the  ground  that  there  is  no  authority 
for  such  an  application  in  this  Province,  and  contends  that 
Rule  5  only  applies  to  plaintiff,  not  to  defendant.  If  this 
were  so,  then  Rule  6  is  obviously  superfluous.  I  think,  how- 
ever, that  the  practice  followed  in  England,  under  a  similar 
rule,  and  for  the  same  reason,  applies  in  this  Province. 
Although  set  up  by  way  of  counter-claim,  it  is  a  separate 
and  distinct  action,  and  the  defendant  then  becomes  plaintiff, 
and  must  be  treated  in  all  proceedings  relating  thereto  in  the 
same  way  as  if  he  had  commenced  an  independent  suit.  It 
is  contended,  at  any  rate,  that,  under  the  English  rule, 
security  would  not  be  ordered  in  such  a  case  as  this.  In 
Neck  V.  TavJor,  1  Q.  B.  D.  560.  Lord  Esher  states  the  rule 
to  be: — "Where  the  counter-claim  is  put  forward  in  respect 
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of  a  matter  wholly  distinct  from  the  claim,  and  the  person 
putting  it  forward  is  a  foreigner  resident  out  of  the  jurisdic- 
tion, the  case  may  be  treated  as  if  that  person  were  plaintiff, 
and  only  a  plaintiff,  and  an  order  for  security  for  costs  may 
be  made  accordingly,  in  the  absence  of  anything  to  the  con- 
trary. When,  however,  the  counter-claim  is  not  in  respect 
of  a  wholly  distinct  matter,  but  arises  in  respect  of  the  same 
matter  or  transaction  upon  which  the  claim  is  founded,  the 
court  will  not,  merely  because  the  party  counter-claiming  is 
resident  out  of  the  jurisdiction,  order  security.  It  will,  in 
that  case,  consider  whether  the  counter-claim  is  not.  in  sub- 
stance, put  forward  as  a  defence  to  the  claim,  whatever  form 
in  respect  of  strict  law  in  pleading  it  may  take,  and,  if  so, 
what,  under  all  the  circumstances,  will  be  just  and  fair 
between  the  parties,  and  will  act  accordingly.^'  In  no  sense 
can  a  counter-claim  for  damages  for  slander  be  said  to  arise 
out  of  the  transaction  for  which  plaintiff  had  sued  Iieie.  It 
is  a  totally  separate  and  distinct  matter,  in  no  way  growing 
out  of  it,  and  cannot,  in  the  nature  of  things,  form  any 
defence  to  plaintiff's  action.  I  have  dealt  with  this  matter 
at  some  length,  as  it  has  been  stated  there  has  been  no 
previous  decision  to  this  effect.  Other  cases  l>earing  on  the 
subject  are  to  be  found  in  Neck  v.  Taylor,  The  order  will 
be  that  defendant  give  to  the  plaintiff  security  for  costs  of 
his  counter-claim,  within  three  months  from  date,  for  $200. 
In  the  meantime  all  further  proceedings  be  stayed,  and  in 
def^iult  it  be  dismissed.  Costs  of  this  motion  to  be  costs  in 
the  cause."     Baynes  v.  Odelh  (lSI)r>.)   Town?hend,  J. 

Marsiialltxo  Securities. — "This  is  an  application  by 
p^antiff  Eankto  marsVall  the  securities  held,  respectively,  by 
one  Thompson  and  t'.e  Bank,  under  executions  against 
Tl  omas  and  William  Cook.  Thompa^on  i-ecovered  judgment 
first,  and  immediately  levied  on  the  personal  property  of 
both  defendants.  After  the  levy,  William  Cook  assigned  to 
the  official  assignee,  Stanley  McCurdy,  under  Chap.  11,  Acts 
of  1898,  who  went;  into  possession,  and  still  holds  and  claims 
the  same.  The  Bank,  on  this  motion,  seek  to  compel  Thomp- 
son, first,  to  resort  to  William  Cook's  asset?,  which,  it  is 
alleged,  are  sufficient  to  satisfy  his  execution,  so  that  they 
may  resort  to  Thomas  Cook's  property,  in  satisfaction  of 
their  judgment.  Mr.  Jennison,  for  the  Bank,  cited  a* number 
of  authorities  on  the  subject  of  marshalling  securities,  but 
the  substance  of  all  will  b^  found  in  story's  Equity  Juris- 
prudence, Chap.  13.  I  cite  the  following  passage: — ^'The 
general  principle  is  that,  if  one  pirtv'has  a  lien  on,  or  in!:ere8t 
in,  two  funds  for  a  debt,  and  another  party  has  a  lien  on.  or 
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interest  in,  one  only  of  the  funds  for  another  debt,  the  latter 
has  a  right  in  equity  to  compel  the  former  to  resort  to  the 
other  fund  in  the  first  instance  for  satisfaction,  if  that  course 
is  necessary  for  the  satisfaction  of  the  claims  of  both  parties, 
wherever  it  will  not  trench  upon  the  right  or  operate  to  the 
prejudice  of  the  party  entitled  to  the  double  fund/  At 
section  634,  he  continues: — *The  same  principle  applies  to 
one  judgment  creditor  who  has  a  right  to  go  upon  two  funds, 
and  another  judgment  creditor  who  has  a  right  upon  one 
only  of  them,  both  belonging  to  the  same  debtor.  The  former 
may  be  compelled  to  apply  first  to  the  fund  which  cannot  be 
reached  by  the  second  judgment,  so  that  both  judgments  may 
be  satisfied.  But  if  the  first  creditor  has  a  judgment  against 
B  only,  and  it  does  not  appear  whether  A  or  B  ought  to  pay 
the  debt  due  to  the  first  creditor,  nor  whether  any  equitable 
right  exists  in  B  to  have  the  debt  charged  on  A  alone,  in 
such  a  case  equity  will  not  compel  the  creditor  first  to  take 
land  of  A  in  satisfaction,  for  it  is  not.  (as  ^e  shall  presently 
see),  a  case  of  different  debts  and  securities  against  the 
common  debtor.'  Again,  at  section  642,  the  question  is  more 
fully  illustrated,  and  at  section  645  he  concludes: — ^'Where 
a  creditor  has  a  right  to  resort  to  two  persons  who  are  his 
joint  and  several  debtors,  he  is  not  compelled  to  yield  up  his 
remedy  against  either,  since  he  has  a  right  to  stand  upon  the 
letter  and  spirit  of  his  contract,  unless  some  supervening 
equity  changes  or  modifies  his  rights.'  These  passages  are, 
in  my  opinion,  sufficient  to  show  that  the  plaintiff  Bank  has 
no  such  equitable  right  or  claim  against  the  judgment 
creditor  Thompson.  If  there  were  no  other  reason,  it  would 
be  sufficient  for  refusal  that  to  compel  Thompson  to  resort  to 
William's  assets  might,  and  probably  would,  involve  him  in 
a  lawsuit  with  the  assignee,  to  his  manifest  prejudice,  and 
although  indemnitv  were  offered  without  conditions,  it  is  not 
enough  to  justify  such  an  order.  Moreover,  this  is  not  a 
case  for  marshalling  at  all.  It  is  not  the  case  of  one  common 
debtor  with  two  funds,  to  one  of  which  only  the  Bank  can 
resort,  but  two  separate  funds  of  different  debtors,  to  both 
of  which  the  Bank  has  the  same  resort  as  Thompson. 
Thompson,  as  a  matter  of  legal  right,  cannot  hold  his  levy 
indefinitely.  If  he  does  not  proceed  to  realize  in  a  reason- 
able time,  legal  proceedings  may  be  adopted  by  the  Bank, 
and  after  he  is  satisfied,  the  Bank,  if  a  levA'  has  been  made, 
are  in  just  as  good  a  position.  This  motion  must  be  dis- 
missed, with  costs  against  the  plaintiff  Bank.  With  regard 
to  the  costs  of  the  assignee's  solicitor,  as  I  stated  at  the  argu- 
ment, I  do  not  see  whv  he  was  notified  or  what  right  he  had 
to  take  any  part  in  the  contest.     I  can  allow  him  no  costs 
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against  the  Bank,  as  they  did  not  bring  him  here.  He  did 
not  oppose  Thompson,  and  I  cannot  allow  them  against  hiin." 
Union  Bank  v.  Cooh  et  al,  (1899),  Townshend,  J. 

Receiver.  Appointment  of^  Refused. — "This  is  an 
application  to  appoint  a  receiver  by  a  judgment  creditor  by 
way  of  equitable  execution. .  The  defendant  is  a  school  teacher 
at  Indian  Harbor,  Guysboro  County.  He  has  a  wife  and 
family  to  support,  and  is  to  some  extent  dependent  on  his 
friends.  The  judgment  amounts'  to  $1,180.85.  Defendant 
has  no  other  means  of  living.  If  this  order  should  be  made, 
he  says  he  would  be  obliged  to  abandon  his  occupation,  and 
to  the  eixtent  of  what  is  coming  due  on  which  the  order 
would  operate,  it  would  result  in  nothing.^'  (The  learned 
judge  here  cites  from  Kerr  on  Receivers,  p.  53,  to  the  effect 
that  the  court  should  have  regard  to  the  amount  of  the  debt 
claimed  and  the  amount  which  may  probably  be  obtained  by 
the  receiver.)  "Xow,  adopting  this  rule,  it  is  quite  clear  that 
it  would  not  be  just  nor  convenient  to  appoint  a  receiver  in 
this  case.  Assuming  that  half  could  be  obtained,  which  is 
very  improbable,  and  taking  into  account  the  costs  of  these 
proceedings,  the  judgment  creditor  would  receive  but  a  very 
small  sum  in  proportion  to  his  claim.  The  order  wdll  be 
refused,  but  there  will  be  no  order  as  to  costs."  Ingles  v. 
McPherson,  (1902),  Townshend,  J. 

Receiver.  Allowing  Payments. — "On  the  29th  of 
August,  1903,  the  receiver  was  appointed.  Ford  was  man- 
ager of  the  company,  and  in  buying  pulp  wood  for  the  com- 
pany in  March,  1903,  he,  altogether  at  the  instance  and  in 
the  interest  of  the  company,  made  a  three  months'  draft  on 
the  company  in  favor  of  the  vendor,  and  again  on  the  16  th 
of  April,  another  draft  at  sixty  days.  The  pulp  wood  came 
into  the  receiver's  possession  as  receiver  and  manager,  no 
doubt,  under  the  clause  of  the  mortgage  providing  for  after 
acquired  property.  Ford  was  obliged  to  take  up,  in  part  at 
least,  the  drafts  in  question.  And  the  receiver  has  made 
application  to  me.  in  respect  to  his  allowing  Ford  for  the 
payments  made  by  him.  There  is  hardly  any  evidence  before 
me,  but  I  am  disposed  to  think  that  Ford  had  legal  rights  to 
recover  his  money,  which  were  interfered  with  by  having  a 
receiver  put  in  his  way.  However,  being  indebted  to  the 
company,  as  I  understand,  I  think  the  pajTnents  would  con- 
stitute a  good  set  off,  and  that  the  receiver  will  be  justified 
in  allowing  him  for  these  payments.  Indian  Trust  v.  Acadia 
Pulp  Co:  {Re  'Ford,  ex  parte  the  Receiver),  Graham,  E.  J., 
(1904). 
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Eeceiver,  Action  Against^  Leave  op  Court. — "I  think 
the  acceptance  of  service  by  the  defendant  personally  is  suflfi- 
cient,  and,  therefoie,  the  defendant  is  right  in  making'  the 
application,  so  far  as  that  is  urged  as  an  objection  to  the 
application. ''  As  to  the  objection  that  the  receiver,  b^ing  an 
officer  of  court,  cannot  be  sued  without  leave  first  obtained, 
so  far  as  the  English  and  Canadian  authorities  cited  go,  it 
would  seem  that  the  court  will  only  restrain  actions  in  refer- 
ence to  the  property  or  funds  in  the  possession  or  hands  of 
the  receiver.  I  do  not  find  any  instince  of  an  action  brought 
against  the  receiver  of  a  railioad  for  negligence.  In  the 
United  States,  however,  there  aie  many  cases,  and  they  do  go 
to  the  extent  that  an  action  for  damages  arising  to  the  person 
or  property  in  the  management  of  the  company's  property 
through  negligence  may  be  restrained.  I  find  no  authority 
for  setting  aside  proceedings  in  an  action  commenced.  Ij 
therefore,  decide  to  stay  all  proceedings  in  this  action  until 
leave  of  the  court  or  a  judge  is  first  obtained.  Costs  to  be 
costs  in  the  cause.    Morash  v.  Wade,  (1892),  Townshend,  J. 

Mortgage. — "I  do  not  think  that  the  mortgage  is,  in 
terms,  the  same  a^  that  dealt  with  in  Dominion  B.  &  L.  A$sn, 
V.  Gordon,  reported  in  26  X.  S.  R.  557,  (but  not  indcixed). 
The  plaintiff  must  produce  a  statement  showing  how  the 
amount  claimed  to  be  due  is  made  up,  and  showing  all  pay- 
ments, by  way  of  principal,  or  interest,  or  otherwise,  which 
have  been  made^  together  with  the  dates,  and  all  fines,  etc.; 
in  a  word,  full  details  of  every  item  entering  into  the  com- 
putation. Such  statement  must  be  verified  by  an  officer  of 
the  company  under  affidavit,  and  the  affidavit  must  state  that 
the  statement  so  exhibited  is  made  in  accordance  with  the 
terms  of  the  contract  with  the  defendant.  When  that  is  sub- 
mitted, the  matter  can  be  further  dealt  with  by  the  Chambers 
judge.'^  Dondnion  Permanent  Loan  Co.  v.  Smeadcn, 
(li»00),  Meagher,  J. 

Service.-^^  The  service  was  insufficient,  as  it  is  not  shown 
that  Mr.  Wade,  the  solicitor,  received  the  document  within 
the  time  required  by  the  statute.  When  the  party  in  such  a 
case  relies  upon  thrusting  the  document  under  the  Bolicitor's 
door,  he  should  be  prepared  to  show  that  it  was  received  in 
time."  Graham,  E.  J.,  in  Dwyer  v.  Hyde,  (Halifax,  1902), 
citing  Arrowsmiih  v.  Ingle,  3  Taunt.  234. 

Service. — The  affidavit  of  service  showed  that  the  deputy 
sheriff  had  sers^ed  "James  Reeves,  a  director  of  defendant 
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company,  the  said  company  having  no  manager  or  agent 
appointed  pursuant  to  the  statute  in  that  behalf/'  Held,  that 
the  expression  "officer^  covered  a  director,  and  that .  the 
service  was  good.  See  Madrid  Bank  v.  Bayley,  L.  R.  2  Q. 
B.  37.  McDonald  Y.  Consolidated  Gold  Lake  Co.,  Graham, 
E.  J.,  (Halifax,  1902). 

Service.     Interpleader.— "The    plaintiff    obtained    a 
judgment  in  this  suit,  and  an  execution  was  issued  by  his 
solicitor,  Mr.  McLatchy,  and  placed  in  the  sheriff's  hands. 
Other  parties  having  claimed  the  property,  on  which  a  levy 
was  made,  the  sheriff    obtained    an    interpleader   summons, 
which  was  not  served  on  the  plaintiff  personally,  but  on  his 
solicitor.     On  the  return  of  the  summons  no  one  appeared 
on  behalf  of  the  plaintiff,  and  an  order  for  interpleader  wa» 
granted,  but  it  has  not  yet  been  taken  out.    This  application 
is  made  on  behalf  of  the  plaintiff  to  set  aside  the  summons  * 
and  the  service  thereof,  and  all  proceedings  thereon.     It  id 
claimed  that  the  summons  should  have  been  served  person-^ 
ally  on  the  pl-aintiff.     In  my  opinion,  Mr.  McLatchy  still 
remained  the  solicitor  of  the  plaintiff  in  this  suit,*  and  the' 
service  on  him  was  good;  (see  the  judgment  of  Lord  i^ldher 
in  Qu^n  v.  Oxfordshire   (1893),   2   Q.  B.,  at  page  152);— 
although  he  may  not  have  had  authority  to  contest  inte;r- 
pleader  proceedings  without  consulting  his  client  and  receiV-  •; 
ing  further  instructions.     In  any  view,  the  summotae  is  per-  ^ 
fectly  good."    Dunbrack  v.  Dunhrack,  (1903),  Ritchie,  J. 

Staying  Proceedings. — ^**Thi8  is  an  action  in  which  the 
plaintiff,  by  his  statement  of  claim,  seeks  to  recover  against 
the  defendants  compensation  for  alleged  services  peri-jrmed 
by  him,  and  for  moneys  advanced  and  paid  on  behalf  of  the 
defendants.  The  defendants,  by  their  pleas,  deny  the  liability 
asserted  by  the  plaintiff,  and  also  counter-claim  for  a  breach 
of  the  provisions  of  a  charter  party  entered  into  by  the  plain- 
tiff and  defendant.  By  a  clause  of  the  charter  party  set  up 
in  the  defendants^  counter-claim  it  was  provided,  that  should 
any  dispute  arise  between  the  owners  and  charterers,  the 
matter  in  dispute  should  be  referred  to  three  persons  at 
London,  etc.  This  is  a  motion  on  behalf  of  the  defendant 
to  stay  proceedings  in  the  cause  in  this  court  upon  and  under 
paragraphs  3,  4,  5  and  6  of  the  counter-claim.  The  object 
of  the  plaintiff  is  apparently  to  have  this  action  tried  here 
on  the  statement  of  claim,  while  the  rights  set  up  in  the 
counter-claim  shall  be  adjudicated  by  arbitrators.  This,  I 
think,  cannot  be  allowed,  and  if  proceedings  in  the  cause  be 
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stayed,  it  should  be  in  the  whole  action,  as  I  do  not  think 
it  would  be  just  or  reasonable  to.  allow  one  part  of  the  claim 
to  be  tried  in  the  courts  here  and  other  parts  of  the  claim 
referred  to  a  different  tribunal.  The  application  will  be  dis- 
missed, with  costs.  Musgrave  v.  Mail,  (1901),  McDonald^ 
C.  J.  The  appeal  in  this  case  was  heard  before  Townshend, 
Graham  and  Meagher,  JJ.,  on  November  13th,  1901.  Harris, 
K.  C,  takes  a  preliminary  objection  that  there  is  n3  appeal. 
W.  // .  Fulton,  in  support  of  appeal.  Harris,  K.  C,  contra. 
Xovember  13th,  1901,  appeal  dismissed,  with  costs. 

Sureties.  Application  to  Cross-examine.  —  "The 
application  to  cross-examine  the  sureties  upon  their  affidavits 
of  justification  is  not,  I  think,  to  be  granted,  as  a  matter  of 
course,  but  is  within  the  discretion  of  the  judge.  There  is 
nothing  in  relation  to  which  my  discretion  can  be  exercised. 
All  the  defendant  in  his  affidavit  states  is  that  he  is  not  sat- 
isfied that  *the  said  persons  are  good  and  sufficient  sureties 
or  able  to  respond.^  He  does  not  give  any  belief  or  informa- 
tion on  the  subject,  or  question  in  any  way  the  ability  of  the 
sureties,  except  that  he  (the  defendant)  is  not  satisfied.  This, 
I  think,  is  not  sufficient,  and  I  do  not  believe  that  the  sureties 
should  be  called  up  to  submit  to  an  examination  before  a 
commissioner  to  test  their  ability,  when  the  defendant  is  not 
willing  to  state  his  belief  as  to  their  insufficiency.'^  Byron  v. 
Tremaine,  (1898),  Ritchie,  J. 


MISCELLANEOUS. 

Insurance.  "Stock-in-Trade. — Where  an  insurance 
policy  contained  a  condition  making  the  policy  void  if  gim- 
powder  were  kept  on  the  hardware  premises  without  permis- 
sion, evidence  of  a  usage  to  keep  powder  cannot  affect  the 
condition  of  the  policy,  even  if  the  policy  purported  to  cover 
"stock-in-trade  as  usually  kept  in  a  country  store."  Foley 
V.  Normch   Union  Fire  Ins.  Society,   (1888),  Ritchie,  J. 

Order  Amended,  Protecting  Jailer  Only.— The 
judge  at  Chambers  granted  an  order  in  proceedings  under 
tlie  Liberty  of  the  Subject  Act,  discharfiing  D  from  out  of 
the  common  jail  at  Halifax,  and  in  said  order  a  clause  was 
inserted  protecting  from  civil  proceedings  arising  out  of  said 
imprisonment  all  persons  concerned  with  said  imprisonment. 
On  appeal  by  D,  said  order  was  amended  so  as  to  protect 
only  the  jailer.  In  re  Dart,  (Before  Ritchie,  Townshend  and 
^leaghen,    J  J.,    Xovember     21st,    1903), 
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Company  Not  Furnishing  Particulars  Liable  to 
Penalty.— Section  18  of  Chapter  127  R.  S.  (1900),  pro- 
vides that  every  company  not  incorporated  by  or  under  the 
authority  of  an  Act  of  the  Legislature  of  Nova  Scotia,  which 
carries  on  business  in  Nova  Scotia,  having  gain  for  its 
purpose,  shall,  before  beginning  business  transmit  to  the 
Provincial  Secretary  a  statement  under  oath  containing 
certain  particulars  in  relation  to  the  company,  its  oflScers, 
capital,  etc.,  and  further,  that  every  company  which  fails  to 
comply  with  these  provisions  shall  be  liable  to  a  penalty  of 
ten  dollars  a  day,  to  be  recovered  as  a  private  debt  by  any 
person  suing  therefor.  Plaintiff  sued  to  recover  $5,200  far 
520  days  default.  It  was  contended  by  defendant  company 
that  the  effect  of  the  decision  in  Merritt  v.  Crown  Copper 
Co.,  36  N.  S.  R.  383,  established  that  companies  such  as  the 
defendant  company  were  not  within  the  purview  of  the  Act. 
"I  have  examined  the  decision  referred  to  and  find  that  it 
has  no  bearing  whatever  upon  the  questions  at  issue  in  this 
suit.  The  plaintiff  is,  by  virtue  of  the  Act  referred  to  and 
under  thepleadings  and  evidence  in  this  cause,  entitled  to 
recover  against  the  defendant  company  the  sum  of  $5,200 
for  penalties,  together  with  his  costs  of  suit.^'  Porter  v. 
Oold  Eagle  Minmg  Co.,  (Lunenburg,  1902),  Ritchie,  J. 

Notice  of  Trial.  Appeal  Allowed  from  Refusal  to 
Set  Aside. — "Exception  was  taken  to  the  regularity  of  the 
notice  of  trial  herein,  on  the  ground  that  no  joinder  of  issue 
at  the  time  of  service  of  notice,  or  previously,  had  been  served 
or  filed.  Order  34.  Rule  10.  Notice  may  be  given  with  the 
reply,  if  any,  at  any  time  after  issues  of  fact  are  ready  for 
trial.  In  this  rule  no  formal  joinder  of  issue  is  mentioned 
as  a  condition  precedent  to  notice  of  trial.  Where  default  is 
made  in  subsequent  pleading,  the  law  at  the  expiration  of 
the  time  joins  the  issue.  The  case  in  5  Exch.  195,  went  on 
the  grounds  that  admittedly  the  record  was  not  completed. 
In  this  case,  by  consent  of  both  parties,  the  pleadings  were  at 
an  end,  and  the  joinder  of  issue  was  only  not  served  with  the 
notice  through,  the  omission  of  the  clerk.  The  test  in  the 
above  case  wa=?,  that  from  the  stat3  of  the  pleidings  the  plain- 
tiff was  unable  to  deliver  the  required  two  copies.  Here, 
there  was  nothing:  to  prevent  the  copy  of  the  pleadings  for 
the  judge  being  delivered,  and  the  copy  not  infrequently  does 
not  contain  a  formal  joinder  of  issue.  By  consent,  the  case 
was  set  down  for  a  special  day,  and  whether  Rule  10,  above, 
requires  a  formal  notice  to  be  served,  or  not,  it  would  be  man- 
ifestly unjust  to  the  plaintiff  to  turn  him  round  now,  under 
40 X.   s.    R.   40. 
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all  the  circumstances,  and  refuse  him  a  trial.  I  order  that 
the  plaintiff  have  leave  to  deliver  joinder  of  issue  nunc  pro 
tunc,  that  the  notice  of  trial  be  held  valid,  and  the  trial 
proceed  in  due  course.  There  will  be  no  costs,  each  party 
paying  their  own."  McKenzie  v.  Budd,  Johnston,  C.  C.  J. 
An  appeal  before  McDonald,  C.  J.,  Eitchie,  Graham  and 
Meagher,  (1893),  was  allowed. 

Oral  Agreement  to  Lease.  Statute  op  Frauds.^ — 
Plaintiff's  statement  of  claim  was  for  **damages  for  breach 
of  contract  by  defendant  to  lease  to  plaintiff  a  certain  shop, 
situate  on  Barrington  street,  in  the  City  of  Halifax.  "I 
cannot  distinguish  this  case  from  the  case  of  Moore  v.  Kay, 
5  Ont.  App.  261,  although  it  is  evident  from  Brown  on  the 
Statute  of  Frauds,  ss.  37  and  37a,  that  it  is  not  a  settled 
question.  Patterson,  J.  A.,  at  page  265,  said: — 'But  no 
authority  has  been  produced  for  the  proposition  that  an 
agreement  to  give  possession,  whether  made  in  express  terms, 
or  resulting  from  a  letting,  can  be  enforced  in  the  face  of  the 
fourth  section  of  the  Statute  of  Frauds,  unless  evidenced  by 
a  writing.'  The  action  will  be  dismissed."  McNellen  v. 
Torrens,  (1897),  Graham,  E.  J. 

Sharesmen  Not  Partners. — "Sharesmen"  agreed  with 
defendant  for  wages  in  diving  operations,  their  wages  to  be 
regulated  in  amount  by  the  success  of  his  undertaking.  Held, 
that  they  were  not  partners,  and  that  in  an  action  by  one  of 
them  against  the  defendant  it  was  not  necessary  to  join  the 
others.  Whehby  v.  Sheridan,  (1882),  Thompson,  J.,  citing 
Mair  v.  Glennie,  4  M.  &  S.  240;  Stockie  v.  BrocJchhank,  5 
Eng.  L.  &  E.  67;  Rice  v.  Austen,  17  Mass.  197;  Baxter  v. 
Rodman,  3  Pick.  435;  Brown  v.  DeTastel,  Jac.  284;  Bray  v. 
Fromont,  6  Mod.  5. 

Evidence.  Bills  Sent  by  Creditor  and  Received 
Without  Denial  of  Liability. — "It  is  clear  from  the  evi- 
dence before  me  that  at  the  time  the  letters  patent  issued, 
incorporating  the  defendant  and  Arthur  C.  Hawkins,  George 
E.  Faulkner,  Hedley  V.  McLeod  and  Benjamin  F.  Pearson 
under  the  name  of  ^The  Telephone  Fire  Alarm  Company, 
Limited,'  George  E.  Faulkner  was  not  a  shareholder,  and  had 
contributed  nothing  towards  any  stock  in  the  company,  and 
the  company  was  then,  and  is  now,  composed  of  the  four 
remaining  corporators  only.  This  is  plainly  in  violation  of 
the  Joint  Stock  Companies  Act.  which  does  not  permit  a  less 
number  than  five  to  be  so  incorporated,  but  the  letters  patent 
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are  themselves  evidence  of  the  incorporation,  and,  in  view 
oL  section  76  of  the  Act,  and  m  tJie  aoeence  of  any  provision 
corresponding  with  gection  48  in  the  English  Act,  which 
makes  every  stockholder  individually  liable  for  the  debtSj 
when  the  shareholders  are  reducea  below  the  statutory 
number,  I  am  unable  to  hold  that  the  defendant  is  liable  as 
a  partner  for  tae  debts  of  the  company.  The  goods  supplied 
by  plaintiff  company  were,  I  think,  intended  fox  the  Tele- 
phone Company,  and  the  only  question  is  on  whose  credit 
were  they  furnished  ?  In  my  opinion,  the  original  order  was 
given  by  the  defendant,  and  he,  presuming  that  Mr.  Goudge, 
the  secretary  of  plaintiff  company,  knew  of  his  association 
with  Messrs.  Hawkins,  McLeod  and  Pearson,  might  have  had 
reason  to  think  that  it  was  understood  that  the  work  was  to 
be  done  for  the  company,  and  not  on  his  individual  credit, 
although  it  does  not  appear  that  the  name  of  the  Telephone 
Company  was  mentioned,  or  that  the  plaintiff  company  or 
its  secretary  knew  of  its  existence.  But  it  is  clear  that  neither 
the  directors  of  the  plaintiff  company,  nor  its  secretary,  so 
understood  it;  they  considered  the  defendant  as  the  person 
primarily  liable,  and  charged  the  work  to  him  from  the 
outset,  delivering  each  article  to  him  or  at  the  place  which 
he  appointed.  It  was  proved  on  the  part  of  plaintiff,  and  not 
denied,  that  the  secretary  sent  to  the  defendant  a  bill  for 
every  item  supplied,  shortly  after  delivery,  extending  over  a 
period  of  six  months  ,in  the  whole  of  which  bills  tie  defend- 
ants' name  alone  appears  as  debtor.  And  six  of  these  bille 
for  small  items  were  rendered  before  the  delivery  of  any  of 
the  larger  machinery.  If  the  defendant  did  not  intend  to 
pledge  his  individual  credit,  it  was,  I  think,  his  duty,  on 
receipt  of  these  bills,  to  have  called  the  plaintiff's  attention 
to  the  fact,  and  the  work  could  then  have  been  stopped,  if  the 
plaintiff  company  was  not  satisfied  with  the  financial  position 
of  the  Telephone  Company.  But  as  the  defendant  originally 
ordered  the  articles  and  allowed  the  plaintiff  company  to 
continue  to  manufacture  and  deliver  them  to  him  from  time 
to  time,  under  the  conviction  that  he  was  the  person  pri- 
marily liable,  (which  he  must  have  known  from  receipt  of 
the  bills),  he  cannot  now,  after  the  goods  have  been  manu- 
factured and  delivered,  get  rid  of  his  liability  by  the  conten- 
tion that  he  was  merely  an  agent  in  the  transaction.  Judg- 
ment will  be  entered  for  the  plaintiff  company  for  the  amount 
claimed,  with  interest  from  the  date  of  the  writ,  and  costs. 
Starr  M.  Co.  v.  SpiJce,  (1893),  Eitchie,  J. 

Collection  Act.  "  Fraudulent  Disposition  of  Prop- 
ehty/' — ''I  feel  constrained  to  allow  the  appeal  and  discharge 
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the  judgment  debtor.  The  only  contention  made  was  that 
the  bill  of  sale  given  by  the  defendant  to  Captain  Snow  was 
a  fraudulent  preference,  and,  therefore,  it  was  a  fraudulent 
disposition  of  the  defendant's  property,  within  the  meaning 
of  the  Collection  Act.  I  do  not  think  the  contention  well 
founded,  because  the  disposition  intended  to  be  covered  by 
that  Act  must  have  been  one  fraudulent  in  fact,  and  not  one 
which  the  statute  relating  to  assignments  declares  to  be 
invalid,  because  it  contravenes  its  provisions.  The  same 
question  was  before  Air.  Justica  Townshend  not  long  ago,  and 
he  took  the  same  view  of  the  point  that  I  do.  The  defendant 
will  have  his  costs  of  the  appeal,  which,  when  taxed,  will  be 
set  off  against  the  judgment  debt."  Short  et  at  v.  Bent, 
(Digby,  1904),  Meaghea:,  J. 

Interrogatories.  Before  Defence. — "Although  there 
may  be  cases  in  which  the  plaintiff  might  be  allowed  to 
administer  interrogatories  before  the  defence  was  filed,  I  do 
not  think  in  a  case  like  the  present  it  should  be  permitted, 
as  it  is  calculated  largely  to  increase  the  costs.  The  plaintiff 
might,  and  piobably  would,  interrogate  upon  his  whole  case, 
and  it  might  happen  that  the  greater  part  of  the  interroga- 
tories would  be  entiiely  unnecessary,  those  facts  being 
admitted  in  the  defence.  I  think,  too,  that  a  draft  of  the 
interrogatories  should  be  submitted,  or  the  affidavits  should 
show  on  what  subject  it  is  proposed  to  interrogate  the  defend- 
ant, as  unless  I  know  this  I  am  unable  to  decide  whether 
leave  should  be  given  or  not.  The  old  .rule,  which  allowed 
the  plaintiff  to  interrogate  in  every  case,  has  been  altered, 
and  it  is  now  in  the  discretion  of  the  judge,  and  to  hold  that 
in  every  case  the  plaintiff  is  entitled  to  interrogate  on  merely 
making  an  affidavit  that  he  believes  he  will  derive  benefit 
from  it,  without  showing  the  nature  of  the  interrogatories, 
would  be  to  return  to  the  old  practice  in  reality.  The  plain- 
tiff can  renew  the  motion  after  the  defence  has  been  filed  and 
the  real  questions  at  issue  ascertained.  Under  the  circum- 
stances, there  will  be  no  costs.^'  White  v.  McCahe,  (1895), 
Kitchie,  J. 

Reply  to  Counter-claim.  Time. — "I  think  the  answer 
or  reply  to  the  counter-claim  must  be  treated  as  a  defence  to 
an  action,  and  that  the  defendant  in  the  suit  has  the  same 
time  to  reply  to  it  as  the  plaintiff  would  have  to  J^ply  to  a 
defence  in  an  action  in  which  there  was  no  counter-claim. 
This  case  not  being  on  that  account  yet  at  issue,  I  think  the 
motion  to  sot  it  down  for  trial  is  premature.*'  Brookfield  v. 
SidrJiffe,  (1896),  Ritchie,  J. 
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Sbrvioe.  Practice. — Section  1  of  Chap.  15  of  the  Acts 
of  N.  S.  for  1887,  enacts  that  denositions  of  witnesses  may  be 
taken  "on  due  notice  being  given  to  the  adverse  party." 
According  to  the  practice  of  the  court,  as  provided  by  its 
rules,  after  an  appearance  has  been  entered  by  a  solicitor  and 
notice  given,  all  notices  and  other  documents  which  ought  to 
be  seTTed  on  the  adverse  party  must  be  given  to  his  solicitor. 
The  plaintiffs  solicitor  has  not  done  this,  but  has  served  the 
notice  of  examination  on  the  defendant  personally,  and  his 
counsel  has  cited  section  2  of  said  Chapter  j.5  to  sustain  his 
position.  This  section  provides  that  in  all  cases  of  deposi- 
tions at  least  twenty-four  hours'  notice  in  writing  "shall  be 
served  on  the  adverse  party  or  his  solicitor  or  counsel,''  and 
he  claims  to  have  the  option  under  it  of  seorving  either  of 
these  persons.  Cases  can  easily  be  found  in  which  the  service 
on  the  party  himself  would  be  perfectlv  correct;  the  word 
"counsel"  is  now  for  the  first  time  introduced  into  this  pro- 
vision of  the  Act,  and  although  it  is  difficult  to  suggest  a 
case  in  which  the  service  on  counsel  would  be  proper,  it  must 
be  remembered  that  this  law  applies  to  aL  courts  in  the 
Province,  and  the  Legislature  may  have  had  lu  view  suits  in 
inferior  courts,  where  there  is  no  solicitor  on  the  record  and 
the  parties  are  represented  by  counsel  only.  The  rules  of  this 
court,  to  which  I  have  referred,  are  binding  unless  repealed 
by  the  statute  in  question,  and  the  intention  to  repeal  should, 
I  think,  clearly  appear,  and  the  option  of  serving:  the  party, 
his  solicitor  or  counsel,  should  be  unmistakably  given  if  it  is 
intended  to  alter  the  existing  law.  I  cannot  so  view  the  Act. 
It  means,  in  my  opinion,  that  the  notice  is  to  be  served 
according  to  the  practice  of  the  court  in  which  the  proceed- 
ings have  been  instituted.  If  there  is  a  solicitor  on  the  record, 
the  notice  must  be  served  on  him,  if  the  practice  of  the  court 
requires  it;  if  there  is  no  solicitor,  then  on  the  adverse  party 
himself;  and  if  there  are  cases  in  which  the  counsel  may  be 
served,  then  on  the  counsel.  I  think  also  that  the  objections 
are  not  of  a  purely  technical  character,  but  that  suKstantial 
justice  requires  that  the  defendant's  solicitor  should  have  had 
the  opportunity  of  being  present  at  the  examination  of  the 
witness,  more  particularly  as  the  sheriff  is, only  a  nominal 
defendant.  The  notice  and  deposition  must  be  set  aside,  but 
as  this  is  a  new  point  raised  under  a  late  Act,  by  which  the 
plaintiff. 's  solicitor  mi^ht  have  been  misled,  no  costs  will  be 
given.    McNiel  v.  McDonald,  (1887),  Eitcliie,  J. 

Judgment.  Order  for  Reference  of  DamagEvS. — "On 
the  16th  of  August  last  judgment  was  given  in  this  action. 
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No  order  for  judgment  was  ever  taj^en.  A  notice  of  applica- 
tion of  the  1st  of  June,  instant,  came  on  before  me  at 
Chambers  to  have  a  lefeience  of  damages.  This  is  irregular. 
The  proper  course  is  to  have  the  order  for  judgment  settled 
and  issued.  It  is  true  this  notice  refers  to  such  other  order 
as  the  judge  may  grant  in  pursuance  of  the  judgment,  but 
I  was  not  asked  to  settle  the  terms  of  the  order  for  judgment. 
A  notice  on  the  2Gth  of  May  last  of  such  an  application  was, 
for  some  reason,  withdrawn.  This  application  will  be  dis- 
missed, costs  reserved.  If  the  parties  consent,  I  will,  without 
notice,  settle  the  order  for  ludgment  on  Tuesday  next  at 
Halifax."    Jackson  v.  Ingrakam,  (1899),  Ritchie,  J. 

Assault.  Wokds  Constituting. — ^Appeal  from  the  fol- 
lowing decision  of  Jlis  Honor  Murray  Dodd,  judge  of  the 
County  Coujt: — ^''There  is  no  doubt  Ward  committed  an 
assault  for. which  he  is  liable  in  damages,  and  litt'e  was  urged 
on  his  behalf  in  this  leipect.  With  regards  to  the  other 
defendants,  the  question  is  much  more  complicated.  The 
authorities  handed  me  at  various  times  since  the  trial  have 
involved  an  immense  amount  of  research,  and  I  have  come  to 
the  conclusion  actual  assault  is  not  necessary  to  make  liable 
parties  present,  if,  by  words,  acts  and  gesture?,  they  encourage 
another  to  commit  or  continue  an  assault  The  evidence,  to 
my  mind,  clearly  shows  that  Murdoch  J.  McLeod  did  this,  by 
taking  off  his  coat  or  coats  and  showing  himself  prominently 
in  his  shirt  sleeves,  shouting,  ^Go  for  him,  Jim,^  meaning 
Ward ;  and  further,  after  stripping,  saying,  ^If  it  is  fighting 
they  want,  we  will  give  them  plenty  of  it.'  The  evidence 
against  ^lalcolm  is  not  nearly  so  conclusive,  and,  I  think, 
justifies  me  in  arriving  at  the  conclusion  that  he  took  no  part 
beyond  being  a  spectator  in  the  trouble.  The  judgment  will 
be  for  the  plaintiff  against  the  defendants,  James  Ward  and 
Murdoch  J.  Mcljeod,  damages,  ten  dollars  and  costs.  There 
will  be  judgment  for  the  defendant,  Malcolm  McLeod,  with 
costs."    McLeod  v.  ^yard  et  al,  (Sydney,  1896). 

March  30th,  1897.  Before  McDonald,  C.  J.,  Townshend, 
Graham,  Meagher  and  Henry,  JJ.  Mclnnes  in  support  of 
aupeal.  Words  cannot  of  themselves  amount  to  an  assault. 
Addison  on  Torts,  p.  197;  Corbett  v.  Grey,  4  EfX.  744; 
Stephen  v.  Mj/ers,  4  C.  &  P.  314.  W.  B,  A.  Ritcliie,  Q.  C, 
contra.     March  30th,  1897.     Appeal  dismissed. 

Adding  Wife  as  Party. — ^'^An  application  was  made  by 
plaintiffs  to  His  Honor  Judge  Johnston,  judge  of  the  County 
Court,  to  add  the  wife  of  defendant  as  a  party  defendant,  it 
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,  being  alleged  that  the  goods  claimed  for,  as  sold  to  the  hus- 
band, went  into  the.  stock-in-trade,  and   were   used    in   the 

.  business,  which  the  wife  carried  on  by  her  said  husband  and 
agent,  and  that  she  received  the  benefit  thereof;  and,  further, 
that  the  plaintiffs  were  not  aware  of  the  real  proprietorship 
of  the  business  at  the  time  of  the  sale  of  the  goods.  The  judge 
dismissed  the  application,  holding  that,  "having  sued  the 
agent,  the  plaintiff  has  made  his  election,  and  must  abandon 
and  discontinue  suit,  if  he  would  make  principal  liable.'^ 
Plaintiff  appealed,  and  the  court,  (McDonald,  C.  J.,  Ritchie, 
Townshend  and  Meagher,  JJ.,  allowed  the  appeal,  with  costs. 
{Perrin  v.  Cook,  1898.) 

Wrongful  Dismissal.  Action  for. — "This  is  an  action 
for  wrongful  dismissal.  The  plaintiff  was  employed  by  the 
defendant  company  as  a  train  conductor,  and  was  dismissed 
on  the  fifteenth  of  April,  1904.  There  was  no  express  agree- 
ment as  to  the  term  of  hiring, — that  must  be  left  to  infer- 
ence. Conductors  and  motormen  are  paid  by  the  hour.  Their 
time  is  made  up  to  the  fifteenth  and  end  of  each  men  h,  and 
they  are  paid  for  that  time  four  days  later,  viz.,  on  the  5th 
and  20th  of  each  month.  The  number  of  hours  each  man 
can  make  out  of  the  fortnight  depends  upon  the  run  or  route 
he  has  assigned  to  him.  He  is  taken  on,  (if  inexperienced,  I 
suppose),  as  an  e:xtra  man,  and  he  is  only  entitled  to  what  is 
given  him.  That,  no  doubt  depends  upon  the  regular  men 
being  laid  up  or  off  duty.  The  regular  men,  according  to 
seniority,  (but  not  by  virtue  of  any  contract,  express  or 
implied,  and  only  at  the  will  of  the  company),  are  assigned 
to  different  runs  or  routes, — some  runs  yielding  more  hours 
out  of  the  twenty-four  than  others.  This  assignment  is  made 
by  a  bulletin  issued  from  time  to  time,  but  this  rating,  I 
think  it  is  called,  is  not  for  any  fixed  period.  I  am  of  opinion 
that  the  hiring  is  not,  as  is  alleged  in  the  statement  of  claim, 
at  the  rate  of  $60  per  month ;  that,  in  fact,  it  is  not  for  any 
fixed  period,  as  a  month  or  fortnight  or  week.  If  the  case 
of  Warhurton  v.  Hayworih,  6  Q.  B.  P.  1,  cited  for  the  plain- 
tiff, is  carefully  read,  (because  it  is  complicated).,  I  think  it 
supports  that  view.  But  in  that  case  there  was  a  stipulation 
for  notice  from  either  side  in  case  of  quitting  the  employ, 
and  in  the  cases  referred  to  in  it  there  was  a  contract  for  a 
fixed  term.  Here  there  is  neither.  Inasmuch  as  the  plaintiff 
left  on  the  15th,  the  termination  of  the  first  fortnight  of  the 
month,  there  could  not,  in  anv  event,  be  damages  for  more 
than  part  of  a  day.  I  think  the  action  should  be  dismissed, 
with  costs.*'  McDonald  v.  Cape  Breton  Electric  Co.  (Sydney, 
1905),  Graham,  E.  J. 


Digitized  by 


Google 


632  NOTES    i)F   UNREPORTED    DECISIONS. 

FiDUciAKY  Relation. — Pickford  v.  Thompson  (Halifax, 
1902).  Townshend,  J.,  was  an  action  to  set  aside  sale  and 
transfer  to  defendants  certain  shares  of  mining  stock,  on  the 
giound  of  Iraud  and  mis.epresiDtauoa.  It  was  alleged  that 
defendants  conspired  to  conceal  from  plaintiff  certain  impor- 
tant facts  known  to  them  as  shareholders  and  directors, 
engaged  in  operating  the  mine,  by  means  of  which  they  suc- 
ceeded in  acquiring  plaintiff^s  stock  for  a  very  inadequate 
price.  A  laige  amount  of  evidence  was  taken  a^  to  the  actual 
date  of  sale  of  the  shares.  The  trial  judge  found  that  the 
sale  took  place  at  an  earlier  date  than  was  alleged  by  plaintiff, 
and  that  there  was  no  concealment  of  imDoitant  facts  by  the 
defendants  at  the  date  of  the  sale.  It  was  coctended,  how- 
ever, by  W.  B.  A.  Ritchie,  K.  C.  counsel  for  plaintiff,  that 
E.  T.,  one  of  the  defendants,  being  a  director  of  the  company, 
and  working  the  mine,  occupied  a  fiduciary  relation  to  the 
plaintiff,  which  made  it  incumbent  on  him  to  ^ive  to  plaintiff, 
before  purchasing,  all  information  E.  T.  possesseJ,  and  t'  at 
even  after  the  date  of  the  sale,  if  further  information  as  to 
the  condition  of  the  mine  was  known  to  E.  T.  before  the  sale 
was  actually  completed  by  transfer,  plaintiff  was  entitled  to 
know  it.  Dealing  with  this  contention,  Townshend,  J.,  siid : 
— "I  think  it  may  be  admitted  that  the  general  current  of 
English  authority  bears  out  the  contention  so  made.  A  very 
strong  case,  taking  an  opposite  view,  was  cited  by  Mr. 
Drygdale,  from  15  Am.  R.*p.  245,  but  it  does  not  seem  to  have 
been  appioveJ  of,  even  in  the  United  S  ates.  T!  e  difficult\% 
however,  in  plaintiff's  way,  as  I  have  already  srown,  is  that 
the  facts  in  evidence  do  net  justify  the  appli?ation  of  the 
authorities  fo  cited  in  this  case.  I  may  add  that,  in  relation 
to  these  transactions,  in  my  opinion,  Evan  Thompson  did 
not  occupy  any  fiduciary  nositicn  ^n  relation  to  the  pi li^- tiff.'* 
The  action  was  dismisied.  On  apoeal,  before  McDonald,  C. 
•J.,  and  Ritchie,  Graham  and  Meagher,  JJ.,  th?  findings  of 
the  trial  judge  were  affirmed. 

Commissioner.  Setting  Aside  Order  of. — ^'^Sitting  as  a 
jiidge  in  Chambers,  I  do  not  think  I  have  authority  to  set 
aside  for  irregularitv  an  order  of  a  commissioner  made  in 
April,  1893,  under  Chapter  17  of  the  Acts  cf  1S90,  (an  Act 
relating  to  Imp^iso-ment  for  Debt),  and  the  Acts  in  amend- 
nu»nt  thoreof.  Being  a  new  point,  there  will  be  no  costs.'* 
Spidle  V.  Spidlr,  (1894),  Ritchie,  J. 

BuTLDixG  *' Close''  to  the  Line  of  Street. — 
It     was    alleged     that     defendant    began     a    building    in 
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Chester  close  to  the  line  of  the  street,  without 
first  applying  to  the  commissioner  of  streets,  (under 
R.  S.,  Ch.  78,  s.  15),  to  cause  the  line  of  the  street 
at  that  point  to  he  defined.  An  injunction  was  granted  to 
restrain  defendant  until  he  complied  with  this  section.  "There 
ij  a  sentence  in  the  opinion  of  Mr.  Justice  King,  in  the  City 
of  Halifax  v.  Reeves,  23  S.  C.  R.  340,  which  tends  to  show 
that  the  line  of  a  street  may  be  proved  by  user.  Xow,  the 
evidence  in  this  case  of  that  character  may  not  enable  one  to 
decide  exactly  where  the  line  between  the  street  and  the 
defendant's  lot  is,  but  it  does  enable  one  to  say,  and  I  so  find, 
that  he  is  building  close  to  that  line.  There  is  a  great  deal 
of  evidence  tending  to  show  for  a  long  period  of  time  the 
existence  of  a  fence  fencing  the  lot  in  question  on  the  street. 
There  is  also  a  great  deal  of  evidence  tending  to  show  user 
bv  the  public  up  to  that  fence  as  a  foot-path  and  part  of  the 
highway.  Everyone  in  this  Province  has  an  idea  of  what 
tliese  fences  along  a  highwav  mean,  and  that  the  land  letween 
the  fences  is  a  highway.  It  is  presumed  to  have  been  dedi- 
cated as  such.  Now,  we  have  evidence  to  show  that  the 
building  in  question  is  within  six  inches  of  the  former  fence 
at  one  end,  and  four  at  the  other.  That,  in  my  opinion,  is 
^close'  to  the  fence.  *  *  *  i  have  no  doubt  that  in  the 
public  interest  the  Attorney-General  is  entitled  to  an  injunc- 
tion to  prevent  a  person  from  infringing  this  provision  by 
building  without  first  having  the  line  defined."  Attorney- 
Oenerai  v.  Zink,  (Bridgewater,  1905),  Graham,  E.  J.,  citing 
Dover  v.  8.  E,  Railway,  9  Hare,  at  p.  493,  and  Attorney- 
General  V.  Shrewsbury,  21  C.  D.  752. 
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JL.    IDIO-EST 

OF 

ALL  THE  CASES  REPORTED  IN  THIS  VOLUME. 


ABSENT   OR   ABSCONDING. 

1.  Attachment  —  Priority. — 
The  wife  of  the  defendant,  by  her 
.will,  bequeathed  to  him  one-half 
of  her  interest  in  the  estate  of  her 
father,  to  which  she  would  be  en- 
titled on  the  death  of  her  mother, 
C  A.,  who  was  the  executrix  of 
the  estate  of  the  father.  Subse- 
quently the  wife  of  the  defendant 
died. 

A  mining  company  executed  in 
favor  of  B.  a  mortgage  to  secure 
repayment  of  money  advanced  to 
the  company,  of  which  money  the 
defendant  personally  advanced  a 
considerable  portion. 

The  defendant,  at  a  later  date, 
being  in  financial  difficulties,  left 
the  Province  suddenly,  and  pro- 
ceedings against  him  were  taken 
by  several  claimants,  as  an  absent 
or  absconding  debtor,  under  0. 
46,  and  C.  A.  and  B.  were  sum- 
moned as  agents.  Plaintiff  sub- 
sequently recovered  judgment 
against  defendant,  and  obtained 
the  appointment  of  a  receiver,  by 
way  of  equitable  execution. 

Held,  (.1)  that  as  defendant's 
absence  was  temporary  and  with- 
out intent  to  avoid  legal  process, 
he  was  not  an  absent  or  al)soond- 


ing  debtor;  (2)  that  the  attach- 
ment proceedings  were  unjustifi- 
able in  law  and  their  validity 
could  be  impeached  collaterally; 
(3)  that  the  interest  of  the  de- 
fendant in  the  estate  of  his  wife's 
father  and  in  the  B.  mortgage 
was  not  the  subject  of  attach- 
ment, such  interests  not  being  in- 
cluded in  any  of  the  terms, 
"goods,"  "credits,"  or  "choees  in 
action;"  (4)  that  the  plaintiff 
was  entitled  to  priority  over  the 
attaching  creditors  in  respect  to 
the  interests  in  question. — Hart 
et  al  V.  Cunningham  et  al,  229. 

2.  Receivers  appointed  by  for- 
eign Court. — ^Defendant  company 
was  incorporated  in  New  Jersey, 
and  never  carried  on  business  in 
Nova  Scotia  by  itself  or  any 
agent.  Proceedings  were  taken 
by  plaintiffs  at  Halifax  under  0. 
46,  against  the  defendants  as  ab- 
sent or  absconding  debtors,  to 
recsover  for  goods  supplied  in 
Halifax.  ;  The  day  before  these 
proceedings  were  commenced,  an 
order  was  made  by  the  Chancery 
Court  of  New  Jersey  against  the 
defendant  company  in  a  suit 
brought  in  that  court  against  the 
company,  which  order  appointed 
receivers  of  the  defendant  com- 
pany with  full  power  to  take  pos- 
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session  of  all  the  property  of  the 
company. 

Held^  that  by  the  proceedings 
in  that  Court  of  New  Jersey  all 
the  property  of  the  company  had 
become  vested  in  the  reQeivers, 
and  could  not  thereafter  be  at- 
tached as  the  property  of  the 
company.. 

Headnote  in,  Fraser  v.  Morrow, 
2  Thomson^  misleading. — Pick- 
ford  et  al  V.  The  Atlantic  Trans- 
portation Co,,  2S7. 

S.  Attachment  set  aside— Evl- 
dence, — An  application  by  de- 
fendant" to  set  aside  an  attach- 
ment against  him,  will  be  heard 
before  defendant  appears. 

Defendant  came  from  the 
United  States  to  Halifax,  N".  S., 
to  work,  in  connection  with  cer- 
tain gold  mines,  a  valuable  cya- 
nide plant  owned  by  him,  and  he 
carried  on  this  work  for  six 
months  in  Halifax  county,  and 
then  decided  to  remove  the  plant 
to  another  county  in  Nova  Scotia 
in  connection  with  another  mine. 
Having  made  the  necessary  ar- 
rangements, he  went  to  New 
York  on  December  14th  to  spend 
Christmas.  There  was  no  secrecy 
about  his  movements  and  he  left 
bis  horses  and  carriages  and  other 
prapert}'  in  Nova  Scotia.  There 
were  no  claims  agaiust  him  ex- 
cept the  claim  of  plaintiff,  and  a 
disputed  claim. 

Held,  that  attachment  pro- 
ceedings against  him  as  an  absent 
or  absconding  debtor  should  be 
set  aside. 

Notes  relating  to  other  cases  of 
alleged  absent  or  absconding 
debtors. — OetclMl  v.  Stuyvesant, 
S59. 


ACCORD     AND     SATISFAC- 
TION. 

New^  agreement — Consideration 
— Defendant  being  indebted  to 
plaintiff,  the  plaintiff  agreed  to 
take  in  lieu  of  cash,  to  which  he 
was  then  entitled,  the  defendant's 
written  promise  to  deliver  one 
headstone  for  $20,  which  delivery 
was  made  accordingly,  and  the 
total  claim  of  plaintiff  was  there- 
by reduced  to  $19.86,  the  sum 
sued  for.  Plaintiff  also  agreed 
to  accept  for.  this  balance  another 
headstone,  to  be  delivered  when 
the  plaintiff  required  it,  of  the 
value  of  $20.  In  addition,  the 
defendant  agreed,  if  the  plaintiff 
required  it,  to  supply  a  stone  of 
greater  value  than  $20.  the  plain- 
tiff agreeing  to  pay  for  the  ex- 
cess. 

Held,  that  the  transaction 
constituted  a  new  and  substituted 
agreement,  binding  on  both,  and 
supported  by  a  sufficient  consid- 
eration, and  constituted  a  com- 
plete accord  and  satisfaction  of 
the  original  cause  of  action. — 
Morton  v.  Judge,  Jf57. 


ACKNOWLEDGMENT. 

See  Statute  of  Limitations. 


ACTION. 

Death  of  wrong-doer  before 
judgment.— Undo-  R.  S.  (1900) 
Ch.  177,  s.  2,  dealing  with  ac- 
tions against  executors  for  inju- 
ries done  by  deceased,  although 
the  action  is  brought  in  the  life- 
time of  the  deceased,  if  he  dies 
before  judgment,  there  can  be  no 
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recovery  against  the  estate,  if  six 
months  have  elapsed  between  the 
acts  complained  of  and  the  death. 
Reasons  for  not  allowing  costs. 
McDonald  v.  Dickson,  560. 


AFFIDAVIT, 

Conclusions  of  Law — Arrest — 
Damages, — Conclusions  of  law 
should  not  be  stated  in  an  affida- 
vit. 

The  statement  ou^ht  to  be  in 
such  form  as  to  enable  perjury  to 
be  assigned. 

An  order  for  arrest  may  be 
granted  notwithstanding  that  the 
claim  ifl  for  damages. — Gladwin 
v.   Ouildford,  479. 


AGENT. 

Ratification  by  principal — 
Rule. — A  principal  can  ratify  a 
contract  made  by  his  assumed 
agent,  after  the  principal  has  re- 
pudiated it  and  has  refused  to  be 
bound  by  it. 

The  rule  as  to  ratification  by  a 
principal  of  acts  done  by  an  as- 
sumed agent  is  that  tbe^  ratifica- 
tion is  thrown  back  to  the  date 
of  the  act  done,  and  that  the 
agent  is  put  in  the  same  position 
as  if  he  had  authority  to  do  the 
act  at  the  time  the  act  was  done 
by  him. — Pickles  &  Mills  v. 
Western  Assurance  Co.,  327. 


AGREEMENT. 

Dratving  lots — Plan — Parties 
changing  their  position. — J.  B., 
the  owner  of  a  farm,  worked  it 


with  his  three  sons  in  common. 
At  his  instance  m  1890  a  land 
surveyor  made  a  division  of  the 
property,  designating  a  portion 
for  each  and  reserving  a  small 
portion  for  J.  B.  For  the  pur- 
pose of  a  record  th^  surveyor 
made  a  plan  of  this  division  and 
the  sons  drew  lots  for  the  parcels 
so  divided  and  each  went  into  oc- 
cupation of  the  lots  so  assigned, 
and  continued  occupation  until 
the  death  of  the  father. 

The  father  and  sons  had  each 
ai^ed  the  plan  and  seals  were 
affixed  opposite  their  names  and 
the  signatures  were  witnessed. 
The  plan  was  by  the  father  placed 
in  the  custody  of  the  eldest  son, 
James.  Two  of  the  sons  built 
houses  on  the  lots.  In  1894  the 
father  also  made  a  will,  in  which 
he  devised  the  property  to  the 
three  sons.  Subsequently  he  em- 
ployed A.  P.  to  make  another 
will,  and  for  that  purpose  sent 
for  the  plan.  A.  P.  testified  that 
in  this  will  he  gave  the  property 
to  his  three  sons  as  it  stood  di- 
vided on  the  plan.  The  will  and 
plan  were  afterwards  destroyed 
by  the  father,  according  to  plain- 
tiff's testimony.  In  1899  the 
father  gave  a  deed  of  the  whole 
property,  to  the  plaintiff,  and  in 
May,  1900,  confirmed  the  deed  by 
his  last  will,  giving  evenihing  to 
plaintiff,  and  died  on  Julv  3rd. 
1900.  Plaintiff  sought  ejectment 
against  the  others. 

Held,  that  the  arrangement 
made  between  father  and  sons 
should  be  treated  as  a  valid 
afirreemenH  in  writing,  and  .that 
plaintiff,  by  becoming  a  party  to 
the  plan,  was  equillv  bound  w^th 
the  father,  and    that   defendants 
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having  changed  their  position  to 
their  own  detriment,  unless  the 
agreement  were  observed,  plain- 
tiff should  be  prevented  from  in- 
terfering with  the  defendants. — 
Baker  v.  Baker,  1^70. 


Arrest  279,  550. 


ASSAULT. 
Words  constituting.     See  p.  630. 


ANCIENT  LIGHTS. 

Evidence  —  Lost  grant.  —  An 
application  of  plaintiff  for  an  in- 
junction restraining  defendant 
from  erecting  a  building  which 
would  deprive  plaintiff  of  light 
through  certain  windows  was  re- 
fused, where  the  evidence  did  not 
warrant  the  judge  in  inferring  a 
lost  grant,  and  w^here  serious  in- 
jury would  be  inflicted  on  de- 
fendant if  the  erection  of  the 
building  were  dfelayed.  An  in- 
ference that  might  be  drawn 
from  the  continuous  enjoyment 
of  such  an  easement  for  twenty 
years  may  be  rebutted  and  dis- 
proved. 

Cases  under  the  common  law 
relating  to  ancient  lights  referred 
to. — Croive  v.  Cahot,  111, 


APPEAL. 

Expiration  of  time — Special 
grounds  shown, — Where  special 
grounds  were  shown,  the  defend- 
ants were  allowed  an  appeal  to 
the  Supreme  Court  of  Canada, 
although  the  sixty  da^-s  had  ex- 
pired, and  no  notice  of  appeal 
had  been  given. 

Grounds  which  are  considered 
insufficient  to  grant  an  applica- 
tion to  extend  the  time  for  ap- 
pealing.— Taylor  et  al  v.  Wm. 
Cummings  &  Son  et  al,  151, 


ASSESSMENT. 

Reducing  amount — Estoppel, 
— There  was  a  radical  defect  in 
the  assessment  of  the  plaintiff's 
farm  under  Ch.  73,  R.  S.  N.  S., 
1900.  The  plaintiff  appealed  to 
the  Assessment  Court  of  Appeal, 
which  reduced  the  amount  of  as- 
sessment. Plaintiff  subsequently 
brought  an  action  against  the 
town  for  taking  and  selling  his 
horse  under  warrant  for  the  tax 
fixed  by  the  Appeal  Court. 

Held,  that  as  the  Assessment 
Court  had  no  jurisdiction,  the 
assertion  of  an  appeal  to  that 
Court  by  the  plaintiff,  and  its  de- 
cision, did  not  estop  him  from 
bringing  the  action. — Cossitt  v. 
Town  of  Sydney  et  al,  Jf5Jf, 


ASSIGNEE. 

Rights    of    beneficial    owner    to 

follow  fund,  as  against 

assignee. 

See  Trustee. 

ASSIGNMENTS  ACT. 

1.  Insolvent  circumstances — 
Transferee's  knowledge.  —  The 
expressions  "  insolvent  circum- 
stances" and  "unable  to  pay  his 
debts  in  full/'  are  co-extensive 
terms,  and  in  order  to  come  with- 
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in  their  meaning  it  is  not  neces- 
sary to  show  a  state  of  insolvency 
in  the  strict  legal  and  commercial 
acceptation  of  the  term,  but 
merely  to  prove  the  debtor^s  in- 
ability to  pay  his  way,  and  meet 
the  demands  of  his  creditors,  and 
his  want  of  means  to  pay  them  in 
full  out  of  his  existing  assets. 

As  to  a  valuation  of  the  assets 
of  an  alleged  insolvent,  the  in- 
quiry should  be  whether  a  man  of 
business  capacity  would  value  the 
assets  as  being  sufficient  to  pay 
the  creditors  in  full. 

A  transferee's  knowledge  of 
thte  insolvent  condjition  nmy  be 
implied,  if  knowledge  is  shown 
of  circumstances  from  which  or- 
dinary men  of  business  would  de- 
termine that  the  debtor  was  un- 
able to  meet  his  liabilities. — 
Hart  V.  Allen  et  dl,  S52. 

2.  Insolvent  [circumstances — 
Evidence.^-Where  it  is  alleged 
that  the  transaction  offended 
against  the  Assignments  Act,  Ch. 
145,  R.  S.,  the  fact  of  insolvency 
must  in  all  cases  be  proved  by 
the  attacking  party,  but  what  has 
to  be  shown  is  not  a  state  of  in- 
fioh'enc[)^,  (In  /the  strict  legal  ojr 
commercial  acceptation  of  the 
term,  but  the  debtor's  inability  to 
pay  his  way,  and  meet  his  cred- 
itors. . 

Evidence  which  rebuts  the  pre- 
sumption referred  to  in  section 
4,  sub-section  2,  of  the  Assign- 
ments Act. 

After  the  trial  and  argument 
of  a  question  of  this  kind  an  ap- 
plication was  made  to  introduce 
evidence  of  insolvency; 

Held,  that  to  grant  such  an  ap- 
plication  would    be   most   obgec- 


tionable,  and,  therefore,   the  ap- 
plication was  refused. 

Quaere,  Whether  it  is  compe- 
tent for  the  trial  judge  to  grant 
such  an  application. — Fawceit  v. 
Faulkner,  S98. 


ASSIGNMENT    EQUITABLE. 

i.    Oral     agreement — Notice — 
Bill  of  exchange. — M.,  the  owner 
of  a  ship,  being  indebted  to  plain- 
tiff,   became    entitled    to    receive 
from    an    insurance    company  a 
sum  of  money.    On  being  prised 
for  payment  of  the  debt  due  to 
plaintiff,  M.  intimated  that  all  he 
icould    give    was    the    insuranice 
money  on  the   ^ip,    and    being 
then  in  Boston  he  gave  plaintiff 
a  draft  dated  January  6th,  1883, 
on  the  insurance  company.    No- 
tice of  this,  as  being  an  assign- 
ment of  the  insurance  money  was 
given  to  the  insurance  company 
on  January  27th,   1883.     After- 
wards, M.  executed  a  formal  as- 
signment of  the  policy  and  of  the 
other  property  to  defendant  B., 
another  creditor.     M.,   at  or  be- 
fore the  time  of  giving  this  as- 
sifi^nment,  informedi  B.   that  hie 
intended  plaintiff  to  be  paid  out 
of  the  insurance  money. 

Held,  that  tiie  whole  transac- 
tion between  the  parties, — ^the 
oral  agreement  between  M.  and 
plaintiff,  and  the  notice  of  it  to 
the  insurance  company,  and  to  B. 
made  the  case  not  a  case  of  a 
mere  bill  of  exchange,  as  an  ordi- 
nary mercantile  transaction,  hnt 
constituted  a  valid  equitable  as- 
signment, which  the  bill  of  ex- 
change was  given  to  effectuate. 

Held,  also,  that  tlie  fact  that 
the  insurance  money  %^as  not  pay- 
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able  at  the  time  of  this  assign- 
ment could  not  affect  the  right  of 
the  assignee. — John  F,  Wolfe  v. 
Hart  et  al. 

2.  Effect  of  order, — :Defendant 
had  in  his  hands  the  sum  of 
$1,307.67,  belonging  to  M.,  being 
the  proceeds  of  the  sale  of  a  min- 
ing property.  Plaintiff  claimed 
to  be  entitled  to  all  this  money, 
and  presented  to  defendant  a  doc- 
ument which  he  claimed  was  an 
order  for.  the  whole  of  the  fund. 
There  was  consideration  for  the 
order.  Defendant  paid  plaintiff 
$209.67  on  the  day  of  the  presen- 
tation of  the  order,  made  an  en- 
try in  his  book  of  this  payment 
on  the  order,  and  gave  plaintiff 
to  understand  that  the  balance  of 
the  amount  of  the  order  would  be 
paid  him  on  the  followi;ng  Mon- 
day. Three  days  after  the  entry 
in  his  book  he  was  advised  by  M. 
that  plaintiff  had  an  order. 

Held,  that  the  document  being 
conditional  was  not  a  bill  of  ex- 
change, and  that  the  transaction 
constituted  an  equitable  assign- 
ment of  the  funds  coming  from 
the  mining  property,  to  the  ex- 
tent expressed  in  the  order. 

Doctrine  of  estoppel  applicable. 
— A.  McDonald  v.  Z>.  McDonald, 
71. 


ATTACHMENT. 

Creditor — Diligence. — The  lien 
effected  by  attachment  proceed- 
ings is  only  temporary,  and  ex- 
pires if  the  creditor  does  not 
prosecute  his  suit  to  judgment 
and  execution  with  all  due  dili- 
gence. 


Where  cert^n  creditors,  after 
entering  judgment,  allowed  six 
days  to  elapse  before  registering 
the  judgment  and  issuing  execu- 
tion; 

Held,  though  with  a  good  deal 
of  doubt,  that  this  delay  had  not 
affected  the  liens  obtained  under 
the  attachments. — Evans  v.  N,  S. 
Gold  Mines,  Ltd,,  119. 

See  Trustee^  Absent  or 
Absconding. 


AWARD. 

Items  not  considered, — In  an 
action  to  set  aside  an  award  made 
under  the  Towns  Ir  corporation 
Act  of  1888,  s.  14 r.  the  award 
was  set  aside  as  bad  on  its  face, 
because  the  subject  of  damages 
caused  by  the  removal  of  a  build- 
ing and  fence  had  not  been  prop- 
erly dealt  with;  the  arbitrators, 
in  this  connection,  haying  consid- 
ered only  the  item  of  the  rent  the 
owner  lost  while  the  building  was 
being  removed. 

•  Arbitrators,  in  proceedings  un- 
der this  Chapter,  have  no  power 
to  provide  for  compensation  ex- 
cept by  awarding  money. 

Effect  of  laches  in  proceedings 
to  set  aside  award  considered. — 
McAshill  V.  Town  of  New  Olas^ 
gow,  58, 


CATTLE. 

Running  at  large — Municipal 
by-latv. — Where  cattle  have  es- 
caped from  their  owner's  prem- 
ises to  the  highway,  and  there  is 
no  default  or  negligence  on  the 
part  of  the    owner,  who    makes 
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Buitable  efforts  to  recover  them, 
they  are  not  "  running  at  large '' 
within  the  meaning  of  a  munici- 
pal by-law. — Spurr  v.  The  Do- 
minion Atlantic  Railway  Co,,  J^17. 


CHARTER. 

Unloading    steamer.    Implication 
of  law. 

See  Contract. 


COLLECTION  ACT. 

1,  Invalid  order  of  Commis- 
sioner— Jurisdiction, — An  order 
under  which  defendant  was  ar- 
rested and  brought  before  a  Com- 
missioner, under  thie  Cblleiction 
Act,  did  not  conform  to  the 
statute,  and  was  insufficient.  The 
Commissioner,  nevertheless,  made 
an  order  against  him,  under 
which  he  was  imprisoned. 

Held,  that  as  the  sheriff  had  no 
power  to  take  the  defendant  be- 
fore a  Coimiiissionor  under  the 
first  order,  tl:e  Conjniissioner  was 
without  jurisdiction  to  make  any 
order  against  him.  lie  was, 
therefore,  discliarged. 

Headnoto  in  In  re  G.  R.  John- 
son, 19  X.  S.  R.  51,  inaccurate. — 
Forsyth  v.  Ozon,  210, 

2.  Issuing  execution  after  dis- 
charge of  debtor  under  Indig'ent 
Dehiors  Act. — Defendant  was  ex- 
amined under  the  provisions  of 
the  Coll(vtion  Act  and  ordered  to 
pay  by  monthly  instahuents  a 
judgment  recovered  by  plaintiff. 
On  default  of  payment  an  execu- 
tion was  issued  by  order  of  the 
Examiner,  and  under  this  execu- 


tion defendant  was  arrested.  De- 
fendant was  subsequently  dis- 
charged from  custody  under  tie 
Indigent  Debtor's  Act. 

Defendant  having  failed  to  pay 
subsequent  instalments,  the  Ex- 
aminer ma«de  an  order  for  the 
issue  of  another  execution  for  the 
arrest  of  the  defendant,  and  de- 
fendant was  again  arrested. 

Held,  that  the  defendant,  un- 
der the  foregoing  circumstances, 
having  been  discharged  from 
custody,  could  not  be  arrested 
a^ain  under  a  second  execution 
issued  on  the  same  judgment. — 
Alexander  McLeod  v.  Alexander 
Forsyth,  389, 

3,  "Fraudulent  disposition  of 
property." — See  pa^ge  627. 


COMPANY. 

1,  Fraud  upon  minority — Re- 
lief.— Two  companies  existed  in 
Yarmouth,  a  gas  company  and  an 
electric  light  company.  Attempts 
were  unsuccessfully  made  to  con- 
solidate them.  Certain  members 
of  the  elect;  ic  light  company  pro- 
moted a  new  company  called  The 
]VIerchants  and  Manufacturers 
Company,  which  acquired  the 
property  and  assets  of  the  electric 
light  company.  The  promoters  of 
the  new  company  afterwards  ac- 
quired a  controlling  interest  in 
the  gas  company,  and  proceeded 
to  sell  out  all  the  property  and 
assets  of  the  Merchants  and  Man- 
ufacturers Company  to  the  gas 
company,  issuing  bonds  of  the  gas 
'company,  secured  by  mortgage  of 
all  its  property,  to  pay  for  it 

An  action  was  brought  by  cer- 
tain of  the  minority  shareholders 
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of  the  gas  company  to  set  aside 
the  mortgage  and  the  bond  issue. 
On  the  trial  an  amendment  of 
the  statement  of  claim  was  grant- 
ed, allowing  plaintiffs  to  amend 
by  inserting  a  paragraph  alleging 
the  action  to  be  brought  on  be- 
half of  themselves  and  the  other 
shareholders,  not  being  defend- 
ants, and  also  to  make  necessary 
amendments  of  the  statement  of 
claim  in  conformity  with  the  evi- 
dence. The  judge  found  that  the 
scheme  of  the  promoters  of  the 
Merchants  and  Manufacturers 
Company,  who  also  constituted  a 
majority  of  the  shareholders  of 
the  gas  company,  was  a  fraud 
upon  the  minority  shareholders 
of  the  gas  company,  and  an  at- 
tempt to  benefit  themselves  at  the 
expense  of  such  shareholders. 

Held,  that  as  the  bonds  were 
in  the  hands  of  third  parties, 
who,  on  taking  the  bonds,  were 
not  bound  to  go  beyond  the  bond 
itself,  the  instrument  securing  it, 
and  the  charter  of  the  company, 
neither  the  bonds  nor  the  mort- 
gage could  be  set  aside. 

Held,  further,  that  the  plain- 
tiffs were  entitled  to  relief.  A 
reference  was  ordered  to  ascertain 
the  value  of  the  company's  prop- 
erty misapplied,  and  it  was  also 
held  that  a  receiver  might  be  ap- 
pointed and  the  company  wound 
up.  The  certificates  of  shares 
issued  to  the  Merchants  and  Man- 
ufacturers Company  were  ordere-d 
to  be  delivered  up  and  cancelled. 
— Cann  v.  International  Trust 
Co,,  65, 

2,   De  facto  directors, — Secre- 
tary refusing  to  ptoduce  hooks, — 
A  company  was  incorporated  by 
41 — \.  s.   H.  40. 


letters  patent  under  the  Nova 
Scotia  Joint  Stock  Companies 
Act,  R.  S.  X.  S.,  5th  Series, 
which  contained  a  provision  that 
the  majority  of  directors  should, 
at  all  times,  be  persons  resident 
in  Nova  Scotia.  Subsequently 
the  company  took  advantage  of 
the  provisions  of  the  Nova  Scotia 
Companies  Act,  1900,  and  be- 
came incorporated  under  that 
Act,  which  did  not  contain  this 
provision.  The  defendant,  who 
had  been  the  secretary  of*  the 
company,  was  removed  from  of- 
fice, and  he  refused  to  give  up  to 
the  company  the  minute  book  and 
stock  book  of  the  company,  on 
tlie  ground  that  a  majority  of  the 
directors  were  not  resident  in 
Nova  Scotia. 

Held,  that  the  defendant  could 
not  set  up  the  contention  that  the 
directors  were  not  eligible  or 
properly  elected;  that  they  were 
de  facto  directors,  and  their  eli- 
iribility  could  not  be  inquired 
into  in  this  collateral  way,  and 
that  he  must  give  up  the  books. 

Quiere.  Whether  the  provis- 
ion in  question  applied!  to  this 
company,  in  view  of  section  118 
of  the  N.  S.  Companies  Act. — 
Modstock  Mining  Co,  v.  Harris, 
SSG, 

S.  Shareholder  —  No  formal 
allotment  of  shares, — Wliere  an 
application  was  made  from  the 
agent  of  a  company  to  W.  to  sub- 
scribe for  shares  in  the  company, 
and  W.  agreed  to  take  shares  and 
pay  the  calls  thereon,  the  trans- 
action was  complete,  and  W.  thus 
became  a  shareholder,  although 
no  shares  were  formally  allotted 
to  him  and  no  notice  of  allotment 
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was  given  to  him. — The  Acadia 
Loan  Corporation  v.  Wentworth, 
525, 

Jf,  Company  not  furnishing 
particulars  under  Ch,  127,  R.  S. 
{1900),  section  18,  liable  to  pen-- 
alty.    See  page  625. 

5.  Fiduciary  relation.  See 
page  632. 

See   LiEN^    False  Representa- 
tion. 


aONTEMPT,       COMMITTAL 
FOR. 

Refusing  to  produce  telegrams. 
— S.,  a  witness,  was  duly  sub- 
poenaed to  bring  with  him  certain 
telegrams  which  went  through 
the  office  of  which  he  was  agent, 
which  office  was  to  some  extent 
under  the  control  of  the  Federal 
Government.  He  did  not  pro- 
duce the  telegrams,  and  stated  in 
excuse  that  he  had  not  received 
permission  from  C,  who  was  the 
Government  agent  of  the  railway, 
and  to  whom  he  had  applied  for 
permission. 

On  application  to  commit  S. 
and  C.  ifor  contempt,  thje  trial 
judge  decided  that  these  tele- 
grams were  not  public  documents, 
and  considered  that  both  S.  and 
C.  were  guilty  of  contempt,  but 
as  their  disobedience  appeared  to 
be  primarily  due  to  what  they 
considered  their  imperative  duty, 
he  directed  that  on  payment  of 
the  costs  of  these  proceedings  for 
contempt  no  attachment  6houlc( 
issue.  An  appeal,  on  behalf  of 
S.  and  C.  was  dismissed. — H.  F. 
McDougall  v.  The  Dominion  Iron 
&  Steel  Co.,  In  re  Serois  et  ah 
333. 


CONTRACT. 

1.  Terms  —  Jurisdiction  — 
Practice. — Where  from  the  terms 
of  a  contract  it  did  not  appear 
that  its  performance  should  be 
within  the  jurisdiction,  and  a  mo- 
tion was  made  to  set  aside  an  or- 
der for  service  of  a  summons  out 
of  the  jurisdiction,  the  judge  dis- 
missed the  motion,  considering 
that  the  circumstances  disclosed 
in  the  affidavits  made  it  appear 
that  the  contract  was  to  be  per- 
iornicd  within  the  jurisdiction. 
An  appeal  from  this  decision  was 
dismissed  with  costs. — Pick  ford 
V.  The  Hamburg  -  American 
Packet  Co.,  152. 

2.  Charter  —  Implication  of 
law — Unloading  steamer. — ^Where 
a  charter  party  provided  that  a 
steamer  was  to  be  loaded  with  the 
greatest  possible  dispatch  day  and 
night,  but  there  was  no  provision 
as  to  the  time  and  manner  of  un- 
loading, the  law  implies  an  obli- 
gation to  discharge  with  all  rea- 
sonable diligence,  having  r^ard 
to  the  situation  and  circumstances 
existing  and  the  appliances  in  use 
at  the  time,  at  the  port  of  dis- 
charge, and  where  a  jury  were 
instructed  that  the  provision  in 
the  contract  that  the  steamer  was 
to  be  loaded  with  all  possible  dis- 
patch night  and  day  was  an  ele- 
ment to  be  taken  into  considera- 
tion in  determining  what  should 
constitute  reasonable  diligence,— 

Held,  that  there  had  been  mis- 
direction. 

Rule  as  to  noiir direction  (fis- 
cussed.  —  VanBuskirk  v.  The 
North  River  Lumber  Co.,  532. 

See  Damages,  Warranty. 
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COSTS. 

1.  Appeal  by  .assignor  and 
principal  beneficiary. — Where  an 
appeal  asserted  by  the  assignor 
and  the  principal  beneficiary, 
from  a  judgment  in  favor  of  the 
plaintiff  in  an  action  to  set  aside 
an  assignment  under  13  Eliz., 
Ch.  5,  had  been  dismissed. 

Held,  that  only  one  bill  of 
cost£  should  be  taxed,  though  two 
notices  of  appeal  had  been  given. 
— Taylor  v.  McKinnon,  8.  W. 
Cummings,  William  Cummvngs 
&  Sons  and  Peoples  Bank  of 
Halifax,  12i. 

2.  Insufficient  reasons  for  re- 
fusing.— Plaintiffs  sued  in  trover 
and  detinue  for  certain  articles  to 
which  they  claimed  to  be  entitled 
as  administrators  of  the  estate  of 
G.  B.  The  defendants  were  hus- 
band and  wife,  the  latter  being  a 
daughter  of  G.  B.  They  pleaded 
that  the  chattels  belonged  to 
them  and,  alternatively,  belonged 
to  each  of  them.  At  the  close  of 
the  plaintiffs'  case  the  trial  judge 
dismissed!  the  action  as  agadnst 
the  female  defendant,  but  refused 
to  give  her  costs,  for  three  rea- 
sons,— (1)  because  she  had 
claimed  to  own  the  personal 
property  in  the  suit;  (2)  because 
she  did  not  apply  for  letters  of 
administration  of  her  father's  es- 
tate, but  allowed  the  same  to  re- 
main unrepresented  for  a  long 
period;  (3)  because  her  conduct 
contributed  to  the  bringing  of  the 
action  by  plaintiffs,  and  to  allow 
her  costs  would  be  to  assist  the 
other  defendant  in  relieving  him- 
self of  his  liability  to  plaintiffs 
for  their  damages  and  costs.  The 


female  defendant  appealed  from 
this  decision  refusing  her  costs, — 

Held,  that  the  action  was  im- 
properly brought  against  her,  and 
upon  its  dismissal  she  was  en- 
titled to  costs;  that  none  of  the 
reasons  given  by  the  trial  judge 
were  sufficient,  under  the  facts  in 
evidence,  to  justify  the  refusal  of 
costs. — Wait  et  al  v.  Logan  et  al, 
340. 

3.  Security  for  costs — Prop- 
erty within  jurisdiction. — ^An  ap- 
plication under  0.  63,  R.  5,  for 
security  for  costs,  where  plaintiff 
was  a  resident  beyond  the  juris- 
diction of  the  Court,  was  opposed 
on  the  ground  that  plaintiff  was 
possessed  of  real  and  personal 
property  within  the  jurisdiction. 
The  judge  held  that  if  this 
ground  would  dispense  with  the 
necessity  for  security,  the  posses- 
sion of  the  property  must  be 
shown  beyond  doubt,  and,  as 
grave  doubts  were  thrown  upon 
it  by  defendant's  affidavits,  the 
application  for  security  was 
granted.  An  appeal  from  this 
decision  was  dismissed,  —  Mc- 
Aulay  V.  Trustees  of  School  Sec- 
tion No.  40,  Victoria,  218. 

Jf.  Costs  Refused.  Infancy 
pleaded,  679. 

5.  Costs  refused.  ^Frivolous 
action,  598. 

6.  Costs.  Trustees  severing 
defence,  598. 

7.  Costs  refused.  Plaintiff 
acting  unreasonably,  598. 

8.  Costs  refused.  Action  for 
revenge,  599. 

9.  Costs  refused.  Action  un- 
necessary, 599. 

10.  Costs  refused.  Claim  on 
wrong  basis,  600. 
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11,  Costs    following    "event," 
meaning  of,  600. 

12.  "  Costs     in     the     cause," 
nUaning  of,  600. 

IS.    Costs  of  receiver,  601. 
IJf.   Judgment  for  costs.   Stay, 

€01. 

15.  Costs,  security  for.    Trust 
property,  603. 

16.  Costs.      Stay   of  proceed- 
ings, 60S. 

17.  Costs,  security  for.  In- 
fancy, 60S. 

18.  Costs.  "Discretion,"    60^. 

19.  Costs  refused.  Failure  to 
show  warrant,  S74. 

20.  Costs  refused.  Reasons, 
5S2. 

COU^"TY  COUET. 

Jurisdiction — Seaman's  wages. 
Section  52  of  Cb.  74,  R.  S.  C, 
which  enacts  that  any  seaman 
may  sue  in  the  County  Court  for 
wages  not  exceeding  $200,  does 
not  impair  the  seaman's  common 
law  right  of  recovery,  and  does 
not,  by  implication,  take  away  the 
jurisdiction  given  by  the  County 
Court  Act. 

The  statutory  remedy  is  cum- 
ulative, not  exclusive, — 

Beattk  v.  Johannsen,  28  N.  B. 
26.  (listing^uished. — Eisenhauer  v. 
Ernst,  Jf20. 


CRIMIXAL  PROCEEDTXGS. 

Section  866,  Code — Civil  suit 
for  d/images.—A  plaintiff  has  a 
legal  ricjht  to  institute  criminal 
proceedinscs  against  a  defend  ant, 
and,  at  the  same  time,  to  sue  him 
for  damages,  in    a    civil   action, 


notwithstanding  section  866  of 
the  Criminal  Code.— Hamilton  v. 
Crowe,  211. 

DAMAGE  SPECIAL. 

Obstruction  to  navigation  hener 
fiting  public,  but  injuring  indi- 
vidual—PWmtifi  occupied  1-and 
at  the  head  of  a  lake,  which  was 
a  navigable  tidal  sheet  of  water, 
having  an  outlet  into  the  ocean. 
Defendants,  in  accordance  with  a 
contract  with  the  Provincial  Gov- 
ernment, constructed  a  new 
bridge  at  this  outlet,  which  less- 
ened the  size  of  the  passage  and 
impeded  the  use  of  the  lake  by 
vessels,  although  the  highwav 
could  thereafter  be  more  benefi- 
cially used  by  tVe  general  public. 

Held,  that  the  latter  circum- 
stance should  not  be  considered 
where  a  particular  injury  was 
cau-ed  by  the  change. — Richard 
Myrer  v.  Clish  et  ah'  Richard 
Mt/rer  v.  McDonald  et  al,  1. 


DAMAGES. 

1.  Contract  to  deliver  coal 
within  reasonable  time — Notice 
to  carrier. — In  December,  1899, 
defendants  contracted  with  plain- 
tiffs to  carry  a  cargo  of  hard  coal 
from  New  Jersey  to  Halifax  in 
the  schooner  of  defendants'.  The 
schooner  sailed  with  her  cargo  on 
December  30th,  1899,  but  did  not 
reach  Halifax  until  the  fifteenth 
of  March,  1900. 

Held,  that  there  was  a  breach 
of  the  contract  to  carry  and  de- 
liver the  cargo  within  a  reason- 
able time. 

Held,  further,  that  the  carrier 
had  notice  from  the  description 
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of  the  goods  that  delay  in  the 
voyage  would  diminish  their 
value,  and,  as  there  were  circum- 
stances which  it  was  reasonable 
to  assume  were  known  to  the  car- 
rier, from  which  the  object  of  the 
plaintiffs  in  ordering  the  coal 
ought  to  be  inferred  by  the  car- 
rier, damages  were  recoverable 
for  the  natural  consequences  of 
the  failure  of  that  object;  that 
tho  natural  consequences  of  the 
breach  of  this  contract  was  a  loss 
to  the  plaintiffs  through  an  in- 
evitable fall  in  the  market  value 
of  the  coal;  that,  therefore,  the 
difference  in  such  market  value 
between  the  time  when  the  coal 
should  have  arrived  and  the  time 
when  it  actually  arrived,  was  the 
proper  measure  of  damages. 

The  Parana,  1  P.  D.  452,  2  P. 
D.  118;  The  Notting  Hill,  9  P. 

D.  105;  and  Smeed  v.  Foord,  1 

E.  &  E.  602,  distinguished.— 
Bauld  et  al  v.  Smith  et  al,  29Jlf. 

2.  Trespass  —  Wilful  wrong- 
doer. — Defendant  company  en- 
tered upon  land  and  cut  down 
trees  and  removed  gravel  there- 
from, without  giving  the  notice 
required  by  statute,  of  their  in- 
tention to  take  the  property.  The 
plaintiffs,  the  owners,  claimed  in 
this  action  the  amount  of  an 
award  made  by  arbitrators,  or,  in 
the  alternative,  damages  for  tres- 


The  claim  on  the  award  having 
been  dismissed  on  the  ground 
that  the  award  was  void  for  want 
of  a  proper  submission,  a  new 
trial  was  ordered  as  to  the  amount 
of  damages  for  the  trespass.  See 
38  N.  S.  R.  80,  and  37  S.  C.  R. 
134. 


Held,  as  the  trespasses  were 
committed  in  wilful  disregard  of 
plaintiffe'  right,  and  were  contin- 
ued in  defiance  of  repeated  pro- 
tests of  plaintiffs,  for  the  pecu- 
niary benefit  of  defendant,  that 
the  measure  of  damages,  as  to  the 
part  of  the  land  excavated,  was 
its  value  for  the  purpose  for 
which  it  was  used  by  the  wrong- 
doers, and  as  to  the  remaining 
land,  the  measure  of  damages 
was  the  diminution  in  value  to 
the  plaintiffs  by  reason  of  the 
wrongfiil  acts  of  defendant. — 
Mclsaac  v.  The  Inverness  Rail- 
way.  Etc.,  Co.,  679. 

3.   Reference.    See  p.  630. 

DEED. 
See  Vendors  and  Purchasers. 


DEFENCE. 
See    Expropriation^   Pleading. 


DISCOVERY. 

Production  of  documents-^ 
Test. — On  application  for  the 
production  of  documents  the 
usual  test  is  whether,  having  re- 
gard to  the  circumstances  dis- 
closed by  the  pleadings,  it  can 
fairly  be  said  that  the  discovery 
sought  is  not  necessary  or  may  not 
prove  helpful  upon  the  trial.  The 
granting  of  the  order  is  practical- 
ly a  matter  of  course,  unless  it  is 
souglit  at  an  improper  stage  of 
the  action. — Wood  v.  The  Domin- 
ion Lumber  Co.,  510. 

Dismissal,  wrongful  action  for. 
See  page  631. 
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DOMICILE. 

Rights  of  husband  and  wife — 
Law  of  domicile, — ^The  mutual 
rights  of  a  husband  and  wife,  as 
to  personal  property  of  each  at 
the  time  of  their  marriage,  are 
governed  by  the  law  of  the  matri- 
monial domicile,  and  are  not  af- 
fected by  a  subsequent  change  of 
domicile. 

Where  the  law  of  a  foreign 
state  (Ohio)  has  not  been  proved, 
the  Court  in  this  Province  is  jus- 
tified in  assuming,  in  the  absence 
of  special  circumstances,  that  the 
common  law  prevails  in  that  for- 
eign state. 

Prima  facie,  goods  in  the 
actual  possession  of  the  wife  of 
an  execution  debtor  are  the  goods 
of  the  latter;  a  wife,  in  order  to 
prove  that  the  goods  are  her  sep- 
arate property  must  show  facts 
that  will  displace  the  presump- 
tion involved  in  this  rule. — Pinh 
v.  Perlin  &  Co.,  260. 

DOMINANT  TENEMENT. 

Land  expropriated  hi/  Crown, 
servient  tenement.  —  Defendant 
was  trackm aster  on  the  Pictou 
Branch  of  the  I.  C-  R.,  and  com- 
mitted the  acts  complained  of  in 
this  action  under  instructions 
from  the  department  of  railways, 
and  justified  under  the  Crown, 
which  had  become  the  owner  of 
the  land  in  question,  by  expropri- 
ation. 

The  predecessor  in  title  of  the 
Crown  had  sold  part  of  a  lot  of 
land  to  the  predecessor  in  title  of 
plaintiff,  and  at  the  snme  time 
entered  into  an  agreement  with 
the  purchaser,  that  an  adjoining 


plot  of  land  should  never  be 
thereafter  sold,  but  left  for  the 
common  benefit  of  both  parties 
and  their  successors. 

Held,  following  a  decision  of 
the  Privy  Council,  in  McLean  v. 
McKay,  L.  R.  5  P.  C.  327,  that 
the  agreement  constituted  a  re- 
striction imposed  upon  the  estate 
of  the  Crown  in  favor  of  the  es- 
tate of  plaintiff,  enforceable  in 
equity  by  the  latter. 

The  land  expropriated  by  the 
Crown,  being  the  servient  tene- 
ment, and  that  of  the  plaintiff, 
the  dominant  tenement,  nothing 
passed  to  the  Crown  except  the 
land  described  in  the  expropria- 
tion documents.  —  McLean  v. 
Gray,  111. 


EASEMENT. 

1.  Right  to  put  nets  on  shore 
and  huild  house. — The  right  to 
build  a  house  on  another  man's 
land  is  not  an  incorporeal  heredi- 
tament. Such  a  right  is  a  mark 
of  title  and  of  exclusive  enjoy- 
ment and  is  not  an  easement  or 
profit  a  prendre. 

The  right  to  put  boats,  nets, 
etc.,  on  shore  and  to  use  the  prop- 
erty as  a  fishing  station  is  not  an 
easement,  and,  if  a  profit  a  pren- 
dre, is  personal  only,  and  not 
tr:^nsferable. — Pitman  v.  NicJcer- 
son,  20. 

2.  Drainage — Implied  grant. 
— Plaintiff  owned  the  eastern 
half  of  a  double  house,  and  de- 
fendant owned  the  other  half, 
which  was  situate  higher  up  the 
hill  than  plaintiff's.  From  the 
sink  in  defendant's  house  a  drain 
was  used,   which    came    through 
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the  partition  wall,  under  the  floor 
in  the  basement  of  plaintiff's 
house  and  connected  with  the 
sewer  in  the  street.  Plaintiff's 
sink  connected  with  the  same 
drain.  There  was  no  other  con- 
nection between  the  sewer  and 
the  two  houses. 

Both  parties  derived  their  title 
from  G.,  who  had  devised  one 
house  to  each  of  two  nieces. 

Defendant  claimed  a  right  of 
drainage  over  plaintiff's  property, 
as  an  implied  grant,  when  the 
severance  of  ownership  took 
place. 

Held,  that  although  it  was  a 
continuous  easement,  it  was  not 
an  "apparent"  and  necessary 
easement  to  the  enjoyment  of  de- 
fendant's house. — Tanner  v.  Hise- 
hr,  250, 

S.  Right  to  flow  of  water — 
Riparian  owner.— Vhe  right  to 
the  use  of  the  flow  of  water,  in 
its  natural  course,  is  not  an  ease- 
ment, but  is  inseparably  con- 
nected with,  and  inherent  in,  the 
property  in  the  land.  It  is  parcel 
of  the  inheritance  and  passes 
with  it. 

The  rights  of  the  riparian 
owner  or  occupant,  with  respect 
to  the  water  of  the  stream,  can- 
not be  severed  and  conveyed  in 
gross,  so  as  to  enable  a  third 
party  to  sustain  an  action  in  re- 
lation thereto.  —  McCann  v. 
Pidgeon,  356, 

See   Right   of   Way,    Axcient 
Lights. 


ESTOPPEL. 

See    Appeal,    Ijiquor    License 
Aut. 


EQUITABLE    ASSIGNMENT. 
See  Assignment,  Equitable. 


EVIDENCE. 

1,  Declaration  of  grantor  after 
eaiecution  of  deed. — In  an  action 
to  have  a  deed  given  by  one  de- 
fendant to  another  defendant  de- 
clared a  mortgage,  evidence  was 
offered  of  a  declaration  made  by 
the  grantor  two  years  after  the 
deed  had  been  given  and  record- 
evV,  to  the  effect  that  the  deed  was 
in  reality  only  a  mortgage  to  se- 
cure the  repayment  of  $200. 

Held,  that  this  declaration 
could  not  operate  to  affect  the 
rights  of  the  grantee  or  derogate 
from  the  conveyance  to  him. 

Kavanagh  v.  Slavin,  unreport- 
ed, followed. — Linton  et  al  v. 
Sutherland  et  al,  149, 

2,  Wife  incompetent  witness 
— Adultery, — In  an  action  for  en- 
ticing plaintiff's  wife  to  cfcsert 
him,  and  for  wrongfully  harbor- 
ing her,  and  for  wrongfully  and 
carnally  knowing  her,  against  her 
will,  the  trial  judge  rejected  the 
evidence  of  thu  plaintiff's  wife 
which  was  tendered  in  support 
of  the  allegation  that  defendant 
had  committed  a  rape  upon  her. 

I^eld,  following  Russell  v. 
Dunn  .(unreported);  that  the 
wife's  evidence  was  properly  re^ 
jected,  she  not  being  a  competent 
witness  in  such  a  case. 

An  action  of  this  kind  is,  in 
the  words  of  the  Statute  (R.  S. 
N.  S.,  Ch.  1()3.  s.  36)  a  proceed- 
ing instituted  "  in  consequence  of 
adultery,"   even  if  the  act   com- 
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plained   of   was  accomplished  by 
force. 

Evidence  of  "harboring^'  con- 
sidered.—  Corkum     v.     Corkum, 


S,    Bills  sent  by  creditor,  unre- 
turned.    See  p,  626, 


EXECUTION. 

Assignment,  trustee, — Where 
an  execution  has  been  placed  in 
the  hands  of  a  sheriff,  and  the 
execution  debtor,  before  the 
sheriif  executes  the  writ,  makes 
an  assignment  of  his  goods, — 

Held,  that  the  trustee,  who 
brings  an  action  to  recover  the 
goods,  must  fail  unless  he  shows 
want  of  notice  of  the  execution 
on  the  part  of  the  debtor,  as  well 
as  on  his  own  part. — Ross  v. 
Creighton,  131. 


EXPEOPRIATION. 

Municipality  —  Compensation 
— Want  of  notice. — Under  a 
statute  empowering  expropriation 
of  lands,  the  duty  devolved  upon 
the  defendant  municipality  to 
provide  for  the  appraisement  of 
the  compensation.  The  defend- 
ant municipality  did  not  give  the 
owner  of  the  lands  notice  to  ap- 
pear before  the  arbitrators,  but 
treated  the  land  as  that  of  an- 
other person,  and  paid  to  that 
other  person  the  amount  awarded 
for  the  land  taken. 

Held,  in  a:n  action  by  plaintiff 
for  compensation  that  the  defend- 
ants could  not  set  up  the  defence 
that  the  statutory  remedy  by  ar- 
bitration    was    exclusive*;    under 


such  a  statute  the  necessity  of 
giving  notice  to  the  owner  of  tiie 
land  will  be  implied,  and  defend- 
ant municipality  remained  liable 
to  the  true  owner. — Thompson  v. 
City  of  Sydney,  562, 


FALSE  IMPRISOXMEXT. 

i.  Capias  —  Service  void  — 
Malice. — The  present  plaintiff 
had  been  arrested  under  a  writ 
of  capias  and  brought  before  a 
magistrate,  who  decided  that  the 
capias  and  service  were  void  and 
that,  therefore,  he  had  no  juris- 
diction in  the  matter.  This  ac- 
tion was  then  brought  against  the 
present  defendant  for  false  im- 
prisonment. 

Held,  that  the  present  defend- 
ant was  not  precluded,  in  this  ac- 
tion, from  showiiig  that  the  capias 
and  service  were  not  void. 

The  faxjt  that  the  person  ar- 
rested was  a  commercial  traveller, 
who  visited,  every  year,  the 
county  in  which  he  was  arrested, 
was  not  in  itself  a  sufficient 
ground  for  finding  "malice"  or 
"want  of  reasonable  and  prob- 
able cause." 

The  proviso  of  section  201  of 
the  Towns  Incorporation  Act, 
1895,  covers  the  case  of  a  writ  of 
summons  only,  and  not  of  a  writ 
of  capias. — Irwin  v.  Lawson,  279, 

2,  Ministerial  act  of  magis- 
trate.—Deiendant  a .  stipendiary 
magistrate,  issued  a  warrant  of 
commitment,  imposing  hard  labor 
during  the  imprisonment,  which 
the  conviction  did  not  impose, 
and  which  was  not  authorized  by 
the  statute  upon  which  the  pro- 
ceeding was  founded. 
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In  an  action  by  defendant  for 
false  imprisonment, — 

Held,  that  the  issuing  of  the 
warrant  was  a  ministerial,  not  a 
judicial  act,  and  that  the  magis- 
trate was  liable  for  including  in 
the  warrant  of  commitment  the 
imposition  of  hard  labor. 

The  object  of  a  notice  of  ac- 
tion is  to  inform  the  defendant 
substantially  of  the  grounds  of 
complaint,  and  the  notice  ought 
not  to  be  construed  with  great 
strictness. 

Where  the  address  of  the  solic- 
itor, as  given,  is  attacked,  it  is  in- 
cfumbent  on  defendiant  to  show 
that  he  was  misled,  and  that  the 
address  given  comprised  neither 
the  solicitor's  place  of  abode  nor 
his  place  of  business. — Mclvor  v. 
McOilUvray,  1^59. 


FALSE    REPRESEXTATIOX. 

1,  *' Dealer's  talk"  — Caveat 
emptor. — Plaintiffs  bought  a  half 
interest  in  a  fishing  boat  and 
gear,  and  sought  to  recover  back 
the  purchase  money  from  defend- 
ant on  the  ground  that  defendant 
fakely  represented  that  he  had 
paid  a  certain  sum  for  the  boat, 
which  amount  was  much  larger 
than  the  actual  amount  paid  by 
him. 

Held,  that  plaintiffs  could  not 
succeed  in  this  action  by  showing 
merely  that  such  representation 
was  made,  and  was  false,  to  the 
knowledge  of  the  defendant  when 
making  it,  and  was  made  with  a 
view  to  deceive.  Representations 
by  a  vendor  as  to  the  price  he 
paid  for  an  article  should  be  re- 
garded as  merely  "  dealers  talk.'' 
Caveat  emptor  applies. 


Cases  in  relation  to  sales  of 
property  to  companies  distin- 
guishable, on  the  ground  of 
agency,  or  quasi  agency,  or  fidu- 
ciary relations. — Young  et  al  v. 
McMillan,  52. 

2.  Shares  in  company — In- 
ducement  to  buy. — In  an  action 
of  deceit  against  the  defendant,  a 
president  of  a  steamship  com- 
pany, the  plaintiff,  who  had  taken 
some  shares  in  the  company,  al- 
leged that  there  had  been  a  false 
representation,  in\x>lved  in  the 
declaration  of  a  dividend  which 
the  profits  of  the  company  did  not 
warrant. 

Held,  that  in  order  to  succeed 
in  such  an  action  it  must  appear, 
— (1)  that  the  declaration  of  the 
dividend  was  false  and  dishonest 
and  not  merely  erroneous;  (2) 
that  it  was  made  with  the  intent 
that  it  should  be  acted  upon  by 
such  persons  as  the  plaintiff;  (3) 
that  the  plaintiff  was  materially 
induced  by  it  to  become  a  share- 
holder.— Doyle  V.  Smith,  157. 


FISHING,   RIGHT  OF. 

Shell  fish  between  high  and  low 
water  mark. — In  their  counter- 
claim defendants  averred  that 
clams  were  dug  out  of  flats  which 
were  in  front  of  defendants'  farm, 
and  were  included  down  to  low- 
water  mark  in  a  grant  from  the 
Crown  to  defendants'  predeces- 
sors in  title,  seventy  years  ago. 
The  grant  alt^o  professed  to  con- 
vey a  right  of  fishing. 

Held,  that  the  grant  from  the 
Crown  of  such  a  right  of  fishing 
would  be  invalid  as  against  other 
subjects,  whatever  its  force  might 
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be  as  against  the  Crown.  Two 
elements  essential  to  the  estab- 
lishment of  such  exclusive  right 
wjere,  (1)  proof  showing  a  user 
of,  or  a  dealing  with  the  right 
of  fishery  to  the  exclusion  of 
others,  as  a  right  of  property,  sep- 
arate and  distinct  in  itself,  (2) 
the  absence  of  anything  to  show 
that  its  origin  was  modern. 

Unless  a  several  fishery  in  tidal 
waters  wafi  in  being  before  Magna 
Charta  it  cannot  be  created  by 
subsequent  grant.  In  view  of  the 
date  of  the  settlement  of  the 
Province  there  could  be  no  ap- 
propriation of  a  several  fishery  in 
tidal  waters  by  the  Crown  or  by 
a  private  person,  so  as  to  admit 
of  an  effectual  grant  thereof  by 
the  Crown.  In  that  respect  there 
is  no  distinction  between  taking 
swimming  fish  and  shell  fish  cov- 
ered by  the  soil.  The  right  of 
the  public  to  fish  on  the  seashore 
between  high  and  low- water  mark 
includes  the  right  to  take  shell 
fish. — Donnelly  v.  Vroom  et  al, 
585. 


FISHIXG  RIGHTS. 
Sip-e  Easement. 

See  Lease. 


FORECLOSURE. 
S^e  Pleading. 


GIFT. 

Advance  or  gift.    See  p.t21. 


HUSBAND  AND  WIFE. 

1.  Separate  property — Wife's 
investment, — A.  carried  on  a  dray 
and  trucking  business,  andj,  be- 
coming financially  embarrassed, 
gave  a  bill  of  sale  of  his  horses 
and  trucks  to  S.  for  $750,  pay- 
able in  one  year.  A  few  months 
after  the  giving  of  the  bill  of  sale, 
S.,  with  A.'s  consent,  sold  the 
property  at  auction,  and  bought 
it  in.  After  the  sale  the  whole  of 
the  property  remained  on  A/s 
premises  and  in  his  or  his  wife's 
possession  for  some  years.  Sub- 
sequently the  wife  of  A.  filed  the 
usual  certificate  and  consent,  but 
the  business  continued  as  before, 
except  that  S.  sold  the  property- 
covered  by  the  bill  of  sale  to  the 
wife  of  A.  for  $750,  and  she  paid 
him  $250  of  her  own  money  on 
account,  and  gradually  paid  him 
other  sums  out  of  the  earnings  of 
the  business.  The  busine^s  was 
conducted  in  the  wife's  name,  the 
riusband,  however,  superintending 
it,  and  some  of  his  debts  were 
paid  out  of  its  earnings. 

Held,  that  the  facts  in  evi- 
dence deprived  the  business  of  its 
separate  character,  and  that  even 
the  investment  of  the  wife's 
money  did  not  enable  her  to  claim 
the  business?  as  her  separate  prop- 
erty.— Adams  v.  Archibald,  8i. 

2,  Separate  property — Device, 
— Where  a  conveyance  by  a  mar- 
ried woman,  of  alleged  separate 
property,  is  attacked,  as  a  de\ice 
to  defraud  creditors,  the  attack- 
ing party  is  not  entitled  to  suc- 
ceed, where  there  has  been  valu- 
able consideration  for  the  security 
given,  by  showing  that  ultimate- 
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ly  tbe  business  was  judicially  de- 
clared to  be  a  device  to  defraud 
creditors,  and  also  that  the  party 
obtaining  the  security  was  a  rela- 
tive and  had  some  knowledge  of 
the  business  in  question  and 
knew  that  the  husband  was  em- 
ployed in  it.  In  order  to  set 
aside  such  conveyance  it  must  be 
clearly  shown  that  the  grantee 
had  knowledge  of  the  "device'^  at 
the  time  the  security  was  given. — 
Hartlen  v.  Adams,  96. 

See  Domicile,  Marriage. 


INSOLVENCY. 

Setting  aside   assignment. 
See  Assignments  Act. 

INSURANCE. 

Statement  in  application  — 
Warranty — Statutory  condition. 
— Every  statement  in  an  insur- 
ance application  was,  by  a  provis- 
ion in  the  policy,  made  a  war- 
ranty. This  provision  being  an 
addition  to  the  statutory  condi- 
tion, the  -terms  of  Chapter  147, 
R.  S.,  must  be  complied  with  to 
make  the  warranty  effective. — 
McNutt  V.  Western  Assurance 
Co.,  375. 

"Stodc-in-trade."     See  p.  62i. 


Interpleader.     See  pages  133, 
623. 


INTEREST. 

Rents  and  profits  —  Annual 
rests — Delay. — In  an  action  by 
plaintiff    claiming     a     resulting 


trust  in  his  favor,  a  conveyance 
of  certain  property  to  him  and  an 
account  of  the  rents  and  profits, 
a  decree  for  the  conveyance  of  the 
property  was  granted,  and  the  ac- 
counts .wefre  subsequently  tajken 
by  a  reiferee,  who,  in  his  report, 
made  annual  rests  and  charged 
the  defendant  interest  thereon. 

Held,  that  although  interest 
had  not  been  allowed  in  the  judg- 
ment or  decree  and  had  not  been 
asked  for  in  the  statement  of 
claim,  the  court  subsequently  was 
not  prevented  from  allowing  in- 
terest and  directing  rests  to  be 
made. 

If  a  trustee  is  guilty  of  unrea- 
sonable delay  in  investing  the 
fund  or  in  transferring  it,  he  will 
be  answerable  to  the  cestui  que 
trust  for  interest  during  the 
period  of  his  laches. — McKenzie 
V.  McKenzie,  2Jf6. 


INSOLVENCY. 

The  expressions  "insolvent  cir- 
cumstances "  and  "  unable  to  pay 
his  debts  in  full,"  are  co-exten- 
sivo  terms,  and  in  order  to  come 
within  their  meaning  it  is  not 
necessary  to  show  a  state  of  in- 
solvency in  the  strict  legal  and 
commercial  acceptation  of  the 
term,  but-  merely  to  prove  the 
debtor's  inability  to  pay  his  way, 
and  meet  the  demands  of  his 
creditors,  and  his  want  of  means 
to  pay  them  in  full  out  of  his  ex- 
isting assets. 

As  to  a  valuation  of  the  assets 
of  an  alleged  insolvent,  the  in- 
quiry should  be  whether  a  man 
of  business  capacity  would  value 
the  assets  as  being  sufficient  to 
pay  the  creditors  in  full. 
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A  transferee's  knowledge  of  the 
insolvent  condition  may  be  im- 
plied, if  knowledge  is  shown  of 
circumstances  from  which  ordi- 
nary men  of  business  would  de- 
termine that  the  debtor  was  un- 
able to  meet  his  liabilities. — Hart 
V.  Allen  et  al,  352. 

See  Assignments  Act. 


JAILER. 

Order  discharging  person 
vjrong fully  detained  can  only  pro- 
tect jailer,  62^. 


JURY. 

1.  Action  of  equitable  nature. 
— Where  the  action  is  of  an 
equitable  nature,  the  judge  ought 
not  to  grant  an  application  for  a 
jury  without  substantial  reasons, 
and  where  he  exercises  his  discre- 
tion and  grants  a  jury,  his  dis- 
cretion is  reviewable. — Colonial 
Investment  Co.  v.  Ledbetter,  504. 

2.  Misdirection  —  Charter 
party. — Where  a  charter  provided 
that  a  steamer  was  to  be  loaded 
w:ith  the  greatest  possible  dis- 
patch day  and  iight,  but  there 
wai?  no  provision  as  to  the  time 
and  manner  of  unloading,  the  law 
implies  an  obligation  to  discharge 
with  all  reasonable  diligence, 
havinof  regard  to  the  situation 
and  circumstances  existing  and 
the  appliances  in  us.^  at  the  time, 
at  the  port  of  dij=cliarge,  and 
wl  ore  a  jury  were  instructed  that 
the  provision  in  the  contract  that 
the  steamer  wai;  to  be  loaded  with 
all  possible  dispatch  night  and 
day  was  an  element  to  be  taken 


into  consideration  in  determining 
what  should  constitute  reasonable 
diligence, — 

Held,  that  there  had  been  mis- 
direction. 

Rule  as  to  non-direction  dis- 
cussed. —  VanBuslcirk  v.  The 
North  River  Lumber  Co.,  5S2. 


LANDLORD    AND    TENANT. 

Distress — Rights  of  landlord. 
— A  landlord,  having  distrained 
on  property  found  on  premises 
occupied  by  tenant,  is  not  bound 
first  to  sell  all  the  property  of 
the  tenant  before  selling  the 
property  of  a  third  person  found 
on  the  demised  premises. 

Notes  of  other  cases  relating 
to  distraint. — Miller  Bros.  v. 
Twohey,  J^H- 


LEASE. 

1.  Surrendering  old  lease — 
New  lease — Heating  apparatus. — 
Defendants  leased  premises  from 
plaintiff  and  put  hot  water  appa- 
ratus in  the  building.  Before  the 
lease  expired  a  dispute  arose 
which  resulted  in  the  defendants 
surrendering  their  lease  and  exe- 
cuting a  new  one.  Subsequently 
the  defendants  sub-let  the  prem- 
ises gyid  removed  the  heating  ap- 
paratus. 

Held,  that,  as  the  defendants 
had  not  removed  the  heating  ap- 
paratus when  they  surrendered 
the  first  lease,  the  apparatus  be- 
came by  virtue  of  the  surrender 
the  property  of  the  plaintiffs;  and 
the  defendants,  in  accepting  a 
new  lease  with  this  apparatus  in 
the  building,  had  thereby  recog- 
nized the  plaintiffs^  right  to  it. 
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An  action  for  waste  can  be 
maintained  during  the  currency 
of  a  lease,  for  the  purpose  of  de- 
termining whether  the  removal 
of  articles  annexed  to  the  free- 
hold is  warranted. 

Heating  apparatus  put  in  by 
the  tenant  should  he  regarded  as 
a  permanent  portion  of  tbe  build- 
ing and  not  a  removable  fixture. 
— CuUen  et  al  v.  McPherson  et 

2.  Unregistered  lease — Con- 
science of  Holder  of  subsequent 
instrument, — Plaintiff's  lease  was 
for  a  term  greater  than  three 
years,  but  was  not  registered.  De- 
fendant claimed  under  a  subse- 
quent instrument  and  set  up  Ch. 
137,  R.  S.,  1900,  s.  20.  Defend- 
ant had  knowledge  that  plaintiff 
had  a  previous  lease. 

Iteld,  that  the  conscience  of  de- 
fendant, through  his  knowledge 
of  the  leise  to  plaintiff,  was  af- 
fected, and  that  defendant  could 
not  retain  any  rights  acquired  by 
him  under  his  later  instrument 
to  the  injury  of  the  plaintiff. — 
Burchell  v.  Smith,  499. 


LIBERTY  OF  THE  SUBJECT 
ACT. 

Order  to  discharge  can  protect 
jaihr  only  ffom  action.  See  page 
62Jf, 


LIEX. 

1.  Express  wagon,  construct' 
ing  top  of  iragon. — A  carriage 
builder,  who  constructs  a  station- 
ary top  for  an  express  wagon  and 
fastens  the  same  with  bolts  and 


nuts,  has  a  lien  on  the  whole 
structure,  wagon  and  top,  for  the 
price  of  building  the  top. — Har- 
diMy  V.  Carnell,  2H. 

2.  Priority  .of  .mortgage — 
Pleadings. — A  mortgage  of  the 
real  estate  of  the  defendant  com- 
pany was  given  by  the  directors 
to  S.,  one  of  its  aiiectors,  to  se- 
cure him  and  his  co-directors 
against  their  endorsements  on 
the  notes  of  the  company,  which 
had  been  made  to  raise  money  for 
the  purposes  of  the  company. 
This  mortgage  was  recorded  prior 
tvo  the  registration  under  the 
Mechanics'  Lien  Act  of  a  lien  by 
the  plaintiff,  an  employe  of  the 
company,  for  work  done  for  the 
company. 

The  trial  jud^e  held  that  S. 
was  an  "  owner  "  under  said  Act 
and  that  the  security  so  ta^:en 
and  held  by  S.  for  the  protwtion 
of  the  company  could  not  be 
given  priority  over  the  plaintiff's 
lien  for  wages. 

Held,  on  ap]:eal.  that  the  mort- 
gage was  valid  and  its  prior  reg- 
istration must  prevail  over  the 
lien  of  plaintiff;  that,  under  a 
by-law  authorizing  the  directors 
to"  exercise  all  the  powers  of  the 
company  excepting  those  which 
were  by  the  charter  or  general 
law  conferred  exclusively  upon 
the  stockholders,  the  directors 
could  mortgage  the  corporate 
property;  that  the  mortgage  was 
not  invalid  merely  because  it  was 
given  to  indemnify  the  directors 
against  tlileir  endorsements  on 
the  said  notes,  or  because  in  the 
result  it  might  give  the  directors 
a  preference  over  the  plaintiff 
and  other  creditors  of  the  com- 
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pany,  or  because  of  any  other  cir- 
cumstances appearing  in  this 
ca^.  Appeal  allowed,  and  judg- 
ment varied,  so  far  as  it  gave  the 
lion  of  plaintiff  priority  over  the 
mortgage. 

Semhle,  that  the  trial  judge  in 
proceedings  under  the  Mechanics' 
Lien  Act  may  inquire  into  the 
validity  of  the  claims  of  all  par- 
ties to  the  action  and  all  parties 
served  with  notice  of  trial,  irre- 
spective of  the  pleadings. — Mc- 
Donald V.  The  Consolidated  Oold 
Lake  Co.,  S6S. 

3.  Sub-contractor  —  Re^tra^ 
tion  of  lien — Fund. — W.  &  M., 
sub-contractors,  supplied  work 
and  material  to  D.  &  G.,  other 
sub-contractors  for  defendant, 
and  D.  &  G.  failed  to  pay  them. 
Within  the  time  allowed  by  the 
Act,  W.  &  M.  registered  a  lien  on 
the  property  of  defendants.  D.  & 
G.  had  been  already  paid  in  full 
by  R.,  the  contractor  with  the 
bank,  but  the  bank  held  money 
due  R.  on  the  contract. 

Held,  that  under  the  Mechan- 
ics' Lien  Act,  (Ch.  171,  R.  S.  N. 
S.),  the  plaintifts'  lien  was  valid, 
and  that  the  funds  due  R.  and  in 
the  hands  of  the  bank  .were  liable. 
— Wood  &  McBeth  v.  Bank  of 
Montreal  et  al,  817. 

Jf.  Insufficiency  of  possession 
— Logs  sawn. — McK.  entered  into 
an  agreement  with  M.  to  saw 
logs  for  the  latter,  and  accord- 
ingly McK.  set  up  his  sawmill  on 
the  land  of  M.  One  portion  of 
the  lumber  when  sawn  was  re- 
moved from  the  mill  by  McK.'s 
men  and  piled  near  it  on  M.^s 
land.     McK.  subsequently  moved 


his  mill  to  the  land  of  a  third 
person,  on  whose  land  M.  had 
obtained  permission  to  have  the 
lumber  piled,  and  after  sawing 
another  portion  of  the  lumber  on 
,  this  land  it  was  piled  near  McK.'s 
mill;  on  this  land.  McK.  subse- 
quently claimed  a  lien  on  all  the 
logs  sawn  by  him. 

Held,  that  McK.  had  not  a  suf- 
ficient possession  of  the  lumber  to 
be  entitled  to  a  declaration  of 
lien. —  McKenzie  v.  Mattinson 
and  Mattinson  v.  McKenzie,  3^6, 

5.  Order  for  judgment — No^ 
tice  to  prior  incumbrances — 
Meaning  of  "  mine  "  and  "appur^ 
tenances." — An  application  to  set 
aside  an  order  for  judgment  un- 
der the  Mechanics'  Lien  Act  was 
made  on  the  ground  that  the 
order  was  taken  without  notice  to 
prior  incumbrancers.  These  prior 
incumbrancers  had  been  served 
with  notice  of  trial  under  section 
31,  but  did  not  attend  the  trial. 
It  was,  therefore,  contended  that 
it  was  not  necessary  to  give  any 
further  notice  to  them. 

Held,  that  the  provisions  of 
sections  28  and  31  required  that 
notice  of  taking  the  order  for 
judgment  should  be  given  to  prior 
incumbrancers,  so  as  to  protect 
their  rights. 

It  is  competent  for  a  judge  to 
amend  an  order  granted  on  judg^ 
ment  after  trial,  when  he  sees  that 
the  Older  does  not  correctly  rep- 
resent his  decision,  or  exc^s  in 
terms  what  has  been  decided. 

The  word  "  mine  "  used  in  the 
Mechanics'  Lien  Act,  R.  S.,  Ch. 
171,  includes  the  areas  and  the 
deposit  of  ore,  and  the  word  "  ap- 
purtenances "  refers  to  articles  of 
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movable  property  used  in  work- 
ing thie  mine. — Pelton  et  al  v. 
Black  Hawk  Mining  Co.,  385. 

6.  Agreement  as  to  possession 
— Wrongful  sale — Distinction  be- 
tween "  lien  "  and  "  pledge." — 
Plaintiff,  who  was  manufacturing 
lumber,  agreed  with  defendant 
that  the  lumber  should  be  sub- 
ject to  the  lien  of  the  defendant 
for  Btumpage.  The  agreement, 
in  effect,  was  the  same  as  a  com- 
mon law  lien,  with  this  addition, 
that,  as  between  plaintiff  and  de- 
fendant, the  lien  existed  whether 
the  defendant  was  in  possession 
of  the  lumber  or  not.  Defendant 
sold  a  portion  of  the  lumber  and 
delivered  it  to  the  purchasers, 
and,  subsequently,  the  plaintiff, 
in  disregard  of  the  defendant's 
lien,  sold  to  a  third  party  the  re- 
mainder of  the  lumber.  Plain- 
tiff claimed  that  defendant,  by  the 
wrongful  sale  of  part  of  the  lum- 
ber, destroyed  his  claim  for 
stum  page  and  his  lien,  and  was 
not  entitled  to  recover  anything. 

Held,  that  although  by  the  sale 
the  defendant  lost  his  lien  upon 
the  property  sold,  his  other  rights 
under  the  contract  remained  un- 
affected, and  his  lien  for  his 
whole  claim  could  be  asserted 
upon  the  remainder  of  the  prop- 
erty. 

Distinction  between  "  lien " 
and  "  pledge  ^^  pointed  out. — 
Steeves  v.  Cowie,  iOl. 

7.  Workmen's  wages — Limita- 
tion of  lien. — R.  had  a  contract 
from  the  D.  Co.,  H.  was  a  con- 
tractor under  him,  and  the  plain- 
tiff was  a  sub-contractor  under  H. 

H.  abandoned  the  contract 
when  it  was  only  partly  perform- 


ed. The  sum  of  $1,691.25  due 
him  was  paid  into  court  by  the 
company,  but  it  did  not  appear 
whether  or  not  this  sum  included 
the  fifteen  per  cent,  which  the 
owner  is  required  to  retain  for  30 
days.  The  plaintiff  claimed  to  be 
paid  out  of  this  fund,  and  so  did 
his  workmen.  There  were  other 
claimants.  The  trial  judge  di- 
rected that  the  amount  due  to  the 
workmen  of  plaintiff  should  be  a 
first  charge  on  this  fund. 

Held,  on  appeal,  that  under 
section  7  of  the  Mechanics^  Lien 
Act,  the  lien  is  limited  to  the 
amount  owing  to  the  contractor 
or  sub-contractor  for  whom  the 
work  has  been  done,  but  the 
plaintiff's  workmen,  under  the 
Act  (sec.  11,  sub-sec.  4),  occu- 
pied a  better  position  than  plain- 
tiff and  were  entitled  to  be  paid 
out  of  the  fifteen  per  cent,  re- 
quired to  be  retained  by  section 
8. — John  McDonald  v.  Dominion 
Iron  &Steel  Co.  and  Higgs,  Jf65. 

See  Attachment. 


LIQUOR   LICENSE   ACT. 

Appointment  of  inspector  — 
Seizure  of  liquor — Wrong  war- 
rant — Estoppel. — Section  4  of 
the  Liquor  License  Act  (1900), 
provides  that  every  inspector 
shall  give  security  by  bond  to  the 
municipality  for  due  perform- 
ance of  his  duties.  A  municipal 
council  by  resolution  appointed 
L.  inspector,  and  by  said  resolu- 
tion it  was  resolved  "  that  he  be 
required  to  file  a  bond  which  is 
satisfactory  to  the  license  com- 
mitttee.*^  A  bond  was  executed, 
and  approved  by  the  mayor.     It 
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was  contended  that  because  there 
was  no  evidence  that  the  bond 
was  satisfactory  to  the  license 
committee  in  accordance  with  the 
resolution,  the  appointment  of  the 
inspector  was  illegal  and  his  sub- 
sequent acts  invalid. 

Held,  that  as  it  was  not  noces- 
sarv  that  the  satisfaction  of  the 
license  committee  should  l>e  ex- 
pressed in  writing,  it  should  be 
pre:^umed  that  the  bond  was  sat- 
isfactory to  them  until  the  con- 
trary was  proved;  also,  that  the 
appointment  of  the  defendant 
was  valid,  he  having  acted  as 
such  officer. 

Defendant,  in  Fcizing  the 
liquor,  on  being  asked  for  the 
warrant  under  which  he  was  act- 
ing, produced  the  wrong  warrant, 
and  stated  in  evidence  afterwards 
that  he  seized  the  liquor  under 
that  warrant.  In  an  action 
against  defendant  for  breaking 
open  the  premises  of  plaintiff,  it 
was  contended  that  defendant 
was  thereby  estopped  from  justi- 
fying under  the  other  warrant. 

Held,  thrit  as  there  was  no  evi- 
dence that  the  ins]:)ector  gave  the 
wrong  wa^-rant  to  the  plaintiff 
with  the  wilful  intent  that  he 
should  act  on  it,  estoppel  would 
not  applv. — Brown  v.  Laurence, 
SIO, 


MACHINERY. 

See  Partneuship, 


MAHHIAGE. 

Transfer  of  property  made 
during  treaty  of  marriage — Test- 
amentary  character  of  document. 
— A.,  shortly  before  his  marriage 


to  ])laintiff,  transferred  nearly  all 
his  property  to  the  defendant  for 
the  purpose  of  preventing  the 
plaintiff  from  having  any  portion 
of  his  estate  in  the  event  of  his 
death.  The  defendant  took  the 
title  to  the  property  with  know- 
ledge of  A/s  purpose.  A.  died 
about  two  months  after  his  mar- 
riage. A.,  notwithstanding  the 
transfers,  continued  in  possession 
of  the  real  estate  and  personalty 
until  his  death. 

Held,  that  the  wife  was  not 
entitled  to  relief  against  the 
transfers  made  by  A.  during  the 
treaty  of  marriage. 

Held,  further,  that  there  being 
nothing  on  the  face  of  either  of 
the  transfers,  and  no  clear  proof 
otlierwise.  to  indicate  that  its  op- 
eration was  to  be  suspended  until 
the  maker's  death,  the  documents 
could  not  be  regarded  as  testa- 
mentary. 

The  fact  of  registration  is 
almost  conclusive  against  the 
testamentary  character  of  an  in- 
strument. 

Conversations  with  A.  in  re- 
spect to  the  transfers  were  ad- 
missible, not  to  cut  down  the 
transfers,  but  to  show  the  state 
of  the  deceased's  mind  thereto 
and  the  design  of  himself  and  the 
defendant  in  the  transaction. 

American  and  English  author- 
ities reviewed  -;-  A  rch ihald  v. 
Archibald,  i06. 


MARSIIALLIXG    SECFRI- 
TIES. 

See  page  619. 


MISDIRECTION. 
See  Jury. 
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MORTGAGE. 

Foreclosure.     See  pa^/e  622. 

See    also  •  Pleading,    Registra- 
tion, Vendors  and  Pur- 
chasers. 


MUNICIPAL   BY-LAW. 

See  Cattle. 


MUNICIPAL  COUNCILLORS. 

Voting  salaries.  Statute. — 
Municipal  coimcillors  cannot  vote 
salaries  to  themselves  unless  ex- 
pressly authorized  hy  statute. — 
Town  of  Amherst  v.  Ready  Town 
of  Amherst  v.  Fillmore,  15 Jf. 


MUNICIPALITY. 

See     Expropriation,   Payment 
Voluntary.  ^ 


NOTICE   OF   ACTION. 
See  False  Imprisonment. 


NEGLIGENCE. 

1.  Plaintiff  pimping  from 
train  in  motion.  —  Defendants 
hired  plaintiff  to  work  on  the  con- 
struction of  a  railway,  and,  as 
part  of  their  contract,  plaintiff 
was  to  be  carried  on  their  train 
to  and  from  a  certain  crossing 
near  his  home  to  the  place  of 
work.  One  night  the  train  did 
not  stop  at  this  crossing,  but 
slowed  down  and  was  passing  it 
42— N.   s.   R.   40. 


at  a  dangerous  rate  of  speed, 
when  plaintiff,  finding  that  the 
train  was  not  stopping,  jumped 
off  and  was  severely  injured. 

Held,  that  if  it  were  a  breach 
of  contract  by  the  defendants  not 
to  have  stopped  at  this  crossing, 
the  plaintiff  was  not  justified  in 
jumping  from  the  train  while  it 
was  in  dangerous  motion. 

Held,  further,  that  if  the  ac- 
tion were  considered  in  the  light 
of  a  tort,  the  plaintiff  must  fail, 
as  the  injury  was  the  direct  result 
of  his  own  conduct. — Kennedy  v. 
Isbester  &  Reid,  116. 

2.  Statutory  duty — Indepen^ 
dent  contractor — Company  liable. 
— Wherea  statutory  duty  is  im- 
posed on  a  company,  it  is  liable 
for  any  damage  caused  to  the 
property  of  another  in  conse- 
quence of  the  negligent  perform- 
ance of  that  duty,  and  the  com- 
pany cannot  avoid  liability  by 
showing  that  the  negligence  was 
that  of  an  independent  contrac- 
tor employed  by  the  company. — 
McRury  v.  Dominion  Coal  Com- 
pany, Limited,  89. 

S.  Reasonable  care — Breaking 
of  chain — Practice  of  testing. — 
A  chain  was  part  of  certain  gear 
owned  by  defendant  company, 
which  was  hired  by  a  contractor. 
Plaintiff,  an  employe  of  the  con- 
tractor, had  to  use  this  chain  and 
gear  in  connection  with  his  work, 
and  while  using  it  the  chain 
broke,  and  plaintiff  was  severely 
injured.  No  one  could  account 
for  the  breaking  of  the  chain. 
There  was  no  evidence  that  any- 
thing wrong  with  the  defective 
link  could  have  been  discovered 
bv  a  reasonable  examination. 
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Held,  that  from  the  breaking 
of  the  chain,  under  these  circum- 
stances, an  inference  should  not 
be  drawn  that  when  defendants 
supplied  the  chain  they  had  hot 
taken  reasonable  care  to  ascertain 
such  a  defect,  or  that  the  defend- 
ant ought  to  have  known  of  ita 
conditions,  or  that  it  was  not  then 
in  a  reasonably  safe  condition. 

The  practice  m  England  of 
periodic  testing  by  chain  testers 
is  not  feasible  in  this  country. 
The  phrase,  res  ipsa  loquitur,  re- 
ferred to.  Murphy  v.  Phillips, 
35  L.  T.  X.  S.  477,  distiiiguifihed. 
McLellan  v.  Halifax  Graving 
Dock  Co.,  90. 

Jf.  Tug  towing  schooner — In- 
evitable accident. — In  an  action 
against  the  owners  of  a  tug, 
claiming  damages  for  negligence 
in  towing  the  plaintiff's  schooner, 
whereby  she  was  injured,  it  ap- 
peared from  the  evidence  that  the 
schooner  in  tow,  going  up  the 
Tusket  River,  arrived  at  a  narrow 
part  of  the  river,  and,  having  to 
make  a  sudden  turn  at  a  critical 
point  in  the  river,  was  struck  by 
a  sudden  squall  of  wind  and 
forced  on  shore. 

Held,  that  the  injury  was  due 
to  inevitable  accident^  the  tug 
being  sufficient  powerful,  and 
having  been  properly  managed  by 
those  on  board  of  it.  The  action 
was,  therefore,  dismissed. — AU 
ivood  V.  Cann,  136. 

5.  —Plank— No  light— Trap 
— Unskilful  surgical  treatment. 
— In  performing  a  contract  for 
a  town,  contractors  placed  tem- 
porarily across  a  sidewalk  a  two- 
inch  plank,  the  whole  edge  of 
which    was  exposed.     There   was 


no  light  there  at  night.  A  girl, 
one  night,  struck  her  foot  against 
the  edge  of  the  plank,  fell,  and 
was  injured. 

Held,  that  the  plank  was  a 
"  trap.'' 

Semhle — Even  if  it  were  shown 
tliat  the  injury  was  aggravated 
by  unskilful  surgical  treatment, 
the  damages  will  be  deemed  to 
follow  proximately  from  the  neg- 
ligence of  the  town. — Small  v. 
Town  of  Westville,  226. 

6.  Snow-slide — Ignorance  of 
danger — Eviden-ce. — In  an  action 
by  the  administratrix  of  an  em- 
ploye against  the  employer  for 
negligence,  the  employe's  ignor- 
ance of  the  danger,  as  well  as  the 
employer's  knowledge  of  the 
danger,  must  be  shown,  and 
sl:ould  be  alleged  in  the  state- 
ment of  claim. 

^r.  was  a  night  track-walker 
in  the  service  of  defendant  com- 
pany, and  his  duty  was  to  walk 
backwards  and  forwards  on  the 
railway  tracks  of  the  company 
and  keep  the  tracks  clear.  The 
roof  of  the  shed  over  the  defend- 
ants' blast  furnace  projected 
some  distance  on  each  side.  The 
tracks  were  under  the  projecting 
roof,  and  persons  walking  along 
the  tracks  were  entirely  protected 
from  the  falling  of  ice  from  the 
roof.  If  the  tracks  were  ob- 
structed, the  walker  would  have 
to  go  outside  the  track  or  take 
the  track  on  the  other  side  of  the 
shed.  The  deceased  was  found 
dead  one  morning  about  12  feet 
outside  of  the  track,  covered  with 
pieces  of  ice,  and  with  marks  on 
the  back  of  his  head.  There  was 
no  direct  evidence  of  the  cause 
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of  his  death.  The  trial  judge 
found  the  facts  consistent  equally 
with  negligence  by  the  defend- 
ants, contributory  negligence  by 
deceased,  and  death  under  cir- 
cumstances for  which  the  defend- 
ants would  not  be  responsible. 
The  action  was  dismissed.  On 
appeal,  this  judgment  was  af- 
firmed.— McNeil,  Admtx.,  v.  The 
Dominion  Iron,  Etc.,  Co.,  51S, 

7.  Operating  a  mangle  — 
Knowledge  of  danger — Evidence. 
— In  an  action  against  an  em- 
ployer to  recover  damages  for  in- 
juries received  while,  operating  a 
mangle,  it  is  incumbent  on  the 
plaintiff  to  show  an  omission  on 
the  part  of  the  employer  to  in- 
form her  of  something  which  she 
needed  to  know  in  order  to  be 
safe.  The  burden  is  on  the  plain- 
tiff to  show  that  she  did  not  know 
of  the  dano[er  incident  to  the 
work. — McPherson  v.  Vail,  517. 

8.  Falling  of  wall — Insuffi- 
cient  shoring  —  Contractor.  — 
While,  as  a  general  rule,  the  neg- 
ligence of  a  contractor  prudently 
selected  is  not  the  negligence  of 
those  who  employ  him,  this  prin- 
ciple is  subject  to  two  exceptions, 
(1)  where  by  the  terms  of  the 
contract,  control  or  supervision, 
with  power  to  direct  changes  in 
its  execution,  is  reserved  to  the 
employer,  so  that  the  work  may 
be  regarded  in  a  sense  as  the 
joint  operation  of  both;  (2) 
where  the  other  principle  applies, 
whereby  the  employer  is  obliged 
both  by  common  law  and  statute 
to  have  his  works  suitable  for  the 
operations  to  be  carried  on  in 
them  with  reasonable  safety. 


Where  the  negligence  of  a  mas- 
ter combines  with  that  of  a  fel- 
low-^servant,  and  both  contribute 
to  the  accident,  the  servant  in- 
jured may  recover  from  the  mas- 
ter. 

Where  a  contractor,  who, 
through  his  men,,  did  certain 
shoring,  not  upon  any  plan  or 
method  of  his  own,  nor  because 
any  term  of  his  contract  obliged 
him,  but  in  conformity  with  the 
directions  of  an  agent  of  his  em- 
ployer,— 

Held,  that  he  did  not  do  the 
work  a.s  an  "  independent  con- 
tractor.^' 

Daniel  v.  Metropolitan  Ry.  Co., 
L.  R.  5,  H.  L.  61 ;  How^e  v.  Finch, 
17  Q.  B.  D.  187;  and  Moore  v. 
Gimson,  5  T.  L.  R.  177,  dis- 
tinguished.— McKeegan  v.  The 
Cape  Breton  Coal,  Etc.,  Co.,  666. 

9.  Telegraph  Pole — Interfer- 
ence with  public  use  of  highway. 
— Defendants,  a  telegraph  com- 
pany, used  a  line  of  telegraph 
formerly  owned  by  another  com- 
pany, which,  by  its  charter,  had 
power  to  "set  up  posts.  .  .  but 
the  company  shall  use  the  power 
.  .  in  such  manner  as  not  to  in- 
terefere  with  the  free  use  by  the 
public  of  such  road.''  The  de- 
fendant company  placed  a  brace 
against  one  of  its  poles,  and  the 
foot  of  this  brace  extended  five 
feet  towards  the  centre  of  the 
highway,  the  road  being  narrow 
at  this  point.  In  the  spring  of 
the  year  this  road  is  bad,  and  the 
track  travelled  in  summer  is 
usually  abandoned  by  those  trav- 
elling in  carriages,  the  ground 
nearer  this  pole  being  better,  and 
it  being  impracticable   to   go   to 
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the  other  side  of  the  road.  Plain- 
tiff, in  driving  his  carriage,  in  the 
month  of  April,  along  tibis  road, 
kept  in  or  near  the  travelled 
track.  When  the  horse^s  head 
was  about  opposite  the  pole,  the 
ftorse'f  feet  sank  in  the  mud.  The 
horse,  to  recover  himself,  sprang 
toward  the  pole  side,  the  left  for- 
ward wheel  came  in  contact  with 
this  brace,  and  the  wagon  was 
broken,  and  plaintiff  was  injured. 
Held,  that  the  erection  of  the 
brace  in  that  narrow  place  was 
not  authorized  by  the  Act  of  Par- 
liament; it  interfered  with  the 
free  use  by  the  public  of  the  high- 
way. The  boggy  road,  and  the 
departure  in  the  spring  from  the 
travelled  track,  were  matters  for 
the  consideration  of  the  defend- 
ants when  they  erected  the  brace. 
The  position  of  the  brace  was  the 
proximate  cause  of  the  wagon  be- 
ing overturned. — Wells  v.  West- 
ern Union  Telegraph  Co,,  81, 


PARTNERSHIP. 


of  machinery.  — 
Plaintiff  and  defendant  entered 
into  a  co-partnership  for  a  term 
of  three  years.  Defendant  owned 
the  land  where  the  business  was 
carried  on  and  agreed  to  com- 
plete a  building  on  it.  Defendant 
also  agreed  to  contribute  to  the 
capital  stock  certain  machinery, 
and  plaintiff  agreed  to  pay  $90  a 
year,  for  three  years,  in  consider- 
ation of  said  contribution.  The 
co-partnership  ceased  to  exist  be- 
fore the  expiration  of  the  term. 
Plaintiff  claimed  that  the  ma- 
chinerv  became  the  pronerty  of 
the  firm  and  that  he  was  entitled 
to  an  equal  share  in  it. 


ITeld,  that  plaintiff  was  not  en- 
titled to  an  interest  in  this  ma- 
chinery. Machinery  is  not  cov- 
ered by  the  word  "stock-in-trade.*' 

Held,  also,  that  defendant  was 
not  entitled  to  rent  for  the  use 
of  the  building. — Campbell  v. 
Mumford,  S7, 


"Sharesmen ' 
See  page  626. 


riot     partners. 


PARTITION. 

Report  of  Commissioners  — 
Opinions  of  mtnesses, — The  re- 
port of  partition  Commissioners, 
in  general,.  <5hould  be  sustained, 
unless  some  positive  rule  of  law 
has  been  violated  or  their  esti- 
mate has  been  shown  to  be  er- 
roneous, by  clear,  strong  and  in- 
dubitable evidence.  To  set  aside 
their  estimate,  there  must  be 
something  more  than  the  opin- 
ions of  witnesses  against  the 
judgment  of  the  Commissioners; 
there  must  be  something  like 
demonstration  that  the  Commis- 
sioners have  fallen  into  gross 
error. 

English  and  American  cases 
on  partition  reviewed. 

Semhle  —  The  Interpretation 
clause  in  the  Partition  Act  con- 
fers upon  the  Supreme  Court,  in 
addition  to  other  powers,  all  the 
powers  possessed  by  the  Equity 
Court  in  a  bill  for  partition,  and, 
therefore,  the  practice  of  the  Eng- 
lish Chancery  Court  would  be 
applicable  in  this  Province. — 
Archibald  v.  Handley,  427. 


PAYMENT,  INCOMPLETE. 
Authority  recalled*— Delivery  of 
money  to  agent. — A  dispute  hav- 
ing arisen  in  connection  with  the 
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purchase  by  defendant  from 
plaintiff  of  a  cargo  of  potatoes 
and  turnips,  defendant  claimed 
that  a  compromise  had  been  ar- 
ranged, and  that,  in  pursuance  of 
it,  he  had  paid  the  amount  agreed 
upon. 

Held,  that  the  delivery  of  a 
cheque  by  the  defendant  to  a 
bank,  which  was  agent  of  the 
plaintiff,  and  the  entry  of  the 
amount  in  the  defendants  ax;- 
count  with  the  bank,  did  not  con- 
stitute payment,  when,  before  the 
bank  credited  the  amount  to  its 
principal,  or  advised  him  of  the 
fact  that  it  had  been  received,  the 
defendant  recalled  the  authority 
and  had  himself  credited  with  the 
amount  of  the  cheque. — Neilly  v. 
Beams,  102. 


PAYMENT.    PART, 
See  Statute  of  Limitations. 


PAYMENT,    VOLUNTARY. 

Municipality  paying  for  main- 
tenance  of  insane  person. — ^The 
wife  of  defendant  left  him,  and 
defendant  published  a  notice  that 
he  would  not  be  responsible  for 
any  debts  incurred  br^  her.  She 
subsequently  became  insane,  and 
was  maintained  by  the  Commis- 
sioners of  Public  Charities,  who 
claimed  from  the  plaintiff  mu- 
nicipality payment  for  her  main- 
tenance. The  plaintiff  munici- 
pality paid  the  claim  and  then 
sued  the  defendant. 

Held,  that  as  the  defendant, 
when  his  wife  became  insane,  be- 
came directly  liable  to  the  Com- 
missioners of  Public  Charities  for 


her  maintenance,  the  payment 
made  by  the  plaintiff  municipal- 
ity must  be  regarded  as  voluntary,, 
and  judgment  should  be  entered 
for  defendant. — Municipality  of 
Cape  Breton  v.  Jost,  79. 


PLEADING  AND  PRACTICE. 

1.  Accounting  —  Endorsement 
— Preliminary  question. — Where 
a  writ  of  summons  was  endorsed 
under  0.  3,  R.  7,  with  a  claim  for 
an  accounting,  tfie  sole  object  of 
the  suit  being  to  obtain  an  ac- 
count, defendant  appeared  and 
demanded  a  statement  of  claim, 
which  being  refused,  defendant, 
after  some  lapse  of  time,  moved 
to  dismiss  the  action  for  want  of 
prosecution.  The  motion  was  re- 
fused by  the  judge,  and  the  de- 
fendant appealed. 

Held,  that  the  intention  of  the 
rules  is  to  enable  a  party  who  is 
simply  seeking  an  account  to  ob- 
tain it  promptly  and  with  little 
expense,  and,  without  pleadings, 
unless  some  preliminary  question 
is  interposed  by  defendant.  Ap- 
peal dismissed. — Palmeter  v.  Pal- 
meter,  190. 

2.  Foreclosure  —  Redemption 
— Death  of  mortgagor. — While 
certain  lands  were  under  adver- 
tisement of  sale,  in  pursuance  of 
a  decree  of  foreclosure  and  sale, 
the  defendant  died  intestate. 

Held,  that  as  the  defendant's 
father,  who  was  the  person  en- 
titled to  the  equity  of  redemp- 
tion, could  have  exercised  the 
right  to  redeem  without  being  a 
party  to  the  suit,  the  plaintiff  was 
justified  in  proceeding  with  the 
sale,  as  if  the  death  had  not  oc- 
curred. 
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Alward  v.  Lewis,  1891,  2  Ch. 
81,  distinguished. 

Under  a  decree  in  this  Prov- 
ince, the  absolute  right  of  re- 
demption exists  pending  the  sale 
and  the  final  confirmation  there- 
of, while  under  the  English  prac- 
tice no  such  absolute  right  exists. 

Distinctions  between  English 
and  Nova  Scotia  practice  in  fore- 
closure proceedings. — S  tubbings 
V.  Umlah,  B69. 

S.  Foreclosure  —  Defence  — 
Point's  of  Law. — In  a  foreclosure 
action  the  only  defence  was  by 
W.,  a  second  mortgagee,  and  it 
consisted  solely  of  technical 
points  of  law,  which  were  heard 
and  dispased  of  by  the  judge. 

Held,  that  after  the  decision  on 
the  hearing  upon  points  of  law, 
the  defendant  W.  would  not  be 
permitted  to  amend  the  defence, 
inasmuch  as,  if  W.  had  any 
ground  of  defence  upon  the 
merits,  it  should  have  been  plead- 
ed with  the  points  of  hw. 

0.  13,  E.  12,  sub-sec.  f,  affords 
all  the  protection  such  a  defend- 
ant can  demand. — Ritchie  v. 
Pyke  et  al,  J,76, 

4.  Ignorance  of  danger. — In 
an  aetion  by  the  administratrix 
of  an  employe  against  the  em- 
ployer for  negligence,  the  em- 
ploye's ignorance  of  the  danger, 
as  well  as  the  employer's  know- 
ledge of  the  danger,  must  be 
shown  and  should  be  allesred  in 
the  statement  of  claim. — McN^eil, 
Admtx.  V.  Thr  Dominion  Iron 
Etc.,  Co.,  513. 

5.  Defence — Setting  Aside  as 
false. — The  summary  jurisdiction 
to   set  aside  a  defence   as    false, 


etc.,  must  be  exercised  with  great 
caution.  A  judge  should  not 
weigh  the  evidence  and  decide 
upon  its  preponderance. 

Unless  it  is  shown  beyond 
doubt  that  the  defence  is  untrue, 
the  Court  will  not  adopt  a  course 
which  will  deprive  the  defendant 
of  a  trial  in  open  Court,  with  all 
that  such  a  proceeding  implies. — 
GUtleson  et  al  v.  The  Sydney 
Household  Co.,  S81. 

6.  Quaere,  whether  a  defence 
can  be  set  aside,  as  disclosing  no 
reasonable  answer  in  law,  on  a 
summary  application  to  a  judge 
in  Chambers.     See  page  129, 

7.  Affidavit  of  documents.  See 
p.  595. 

8.  Assignments  Act  must  be 
expressly  pleaded,  599. 

9.  Assignments  Act,  co-opera- 
tive  company  may  assign  under, 
596. 

10.  Defence,  damages,  plea  of 
tender,  604. 

11.  Defence,  false,  381,  604. 
1^.    Defence,       Embarrassing. 

605,  606. 

13.  Defence.  Amendment  re- 
fluked,  606. 

14'  Defence.  Mode  road  be- 
came highway/,  606. 

15.  0.  3,  R.  7   190 

16.  0.  4,  R-  1    607 

17.  0.  11.  R.  1,  R:2.  .158,  607 
IS.    0.  IS,  R.  12  (f) 47^ 

19.  0.  13,  R.   IS   610 

20.  0.  15,  R.  1,  R.  2 192 

21.  0.  16,  R.  8   47S 

22.  0.  17,  R.  5    479 

23.  0.   19,  R.  7   610 

24.  0.  21,  R.  6    S6S 

25.  0.  22,  R.  6    610 

26.  0.  25,  R.  3   471 
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£7. 
28. 
29. 
SO. 
SI. 
32. 
S3. 
S4^ 
35. 
36. 
37. 
38. 
39. 
JfO. 

kl^ 
Jf2. 
iS. 

U^ 
45. 
46. 

47. 
48. 

49. 
50. 
51. 


53. 
54. 


0.25,E.4 129 

0.  30,  E.  20    145 

0.  32,  R.  1    611 

0.  35,  R.  38   130 

0.  35,  R.  24    64 

0,  40,  R.  4   7^ 

0.  40,  R.  24   611 

0.  40,  R.  41,  R>  S2...  131 

0,  42,  R.  2   74 

0.  46,  R.  2   612 

0,  46,  R.  6   229, 237 

0.  -47 '613 

0.   47,  R.  1,.R.  6 362 

0.  48    477 

0.  51,  R.  10   478 

0.  52,  R.  3    615 

0.  52,  R.  8,R.9 616 

0.  57,  R.  13   617 

0.  58,  R.  19   617 

0.  63,  R.  5,  R.  6 

133,  218,  618 
Adding  wife  as  party. .  630 
Counter-claim,   Reply  to 

— Time    628 

Discovery   510 

Foreclosure   269,  476 

Interrogatories  before  de- 
fence        628 

Interpleader  —  Service.  623 
Trial,  Notice  of — Setting 

aside    625 

Waiver   


EECEIVER. 
Appointment  of,  refused,  621. 
AUoicing  payments,  621. 


REGISTRATION". 

Pre-requisites   of    registration. 

— A  mortgcage  to  the  defendant, 
which  was  prior  to  the  deed  to 
the  plaintiff  in  point  of  reg-istry. 


is  insufficiently  proved  where  the 
only  proof  of  execution  was  the 
certificate  of  a  justice  of  the 
peace,  prescribed  for. acknowledg- 
ment of  release  of  •dower.  Such 
certificate  is  not  a  compliance 
with  the  statutory  requirement, 
s.  28,  which  provides  that  where 
no  oath  is  administered  the  ex- 
ecution of  the  conveyance  should 
take  place  in  the  presence  of  the 
functionary  who  signed  the  cer- 
tificate. As  a  pre-requisite  to 
re^stration  in  such  a  case,  the 
usual  certificate  must  be  varied 
to  show  that  the  parties  executed 
the  conveyance  in  the  presence  of 
the  justice  of  the  peace. 

All  conditions  necessary  to 
proper  registration  must  be 
observed, 

McKenzie  v.  Lamont,  2  R.  & 
C.  517,  not  foWowed.—Burchell 
V.  lUgelow,  493. 

See  Vendors  and  Purchasers. 


RESTRAINT     ON    ALIEN- 
ATION. 

Property  of  married  woman — 
Will. — Where  the  restraint  on 
alienation  is  imposed,  in  connec- 
tion with  the  property  of  a  mar- 
ried woman,  no  conveyance,  con- 
tract or  device  can  prevail  to  de- 
prive her  of  such  property,  but 
the  restraint  dm^s  not  extend  ])o- 
yond  such  tr;?nsactions  as  would 
have  the  effect  of  transmitting: 
that  property  in  her  lifetime.  It 
does  not,  therefore,  applv  to  the 
provisions  of  her  will. — R.  L. 
Borden  v.  William  A.  Jame^  et  al, 
48. 
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RIGHT  OF  WAY. 


i.  User  —  Easement  —  Evi-- 
dence, — To  establish  a  right  of 
way  the  facta  must  show  a  bona 
fide  user  of  the  disputed  way  for 
some  intelligent  and  definite  pur- 
pose and  for  a  period  or  at  times 
clearly  stated. 

Olover  V.  Coleman,  L.  R.  10  C. 
P.  108,  and  Carr  v.  Foster,  3  Q. 
B.  581  distinguished. 

An  implied  reservation  cannot 
be  read  into  an  absolute  grant. 
Pacts  insufficient  to  warrant  pre- 
sumption of  lost  grant. 

Qmere. —  Whether  temporary 
non-user  will  prevent  the  acquisi- 
tion of  an  easement. — Ternan  v. 
Flinn,  167. 

2.  Trespass  —  Interrupted 
User — Easement, — In  an  action 
for  trespass  defendant  pleaded  a 
right  of  way  in  gross,  claiming 
the  right  to  land  at  the  shore  and 
use  the  way  in  question. 

Held,  that,  in  order  to  succeed 
in  his  defence,  defendant  must 
show  that  he  used  the  landing 
and  way  ''  as  of  right,"  and  that 
even  if,  during  portions  of  each 
year  the  defendant's  user  was 
such  as  would  in  time  give  him 
an  easement,  the  fact  that,  at 
another  portion  of  the  year,  the 
user  became  permissive,  rendered, 
unavailing  the  previous  adverse 
user. 

Semhle,  that  a  right  such  a5 
was  claimed  could  not  be  ^ined 
by  prescription. — Hayes  v.  Hayes, 


RIPARIAN    OWNER. 
See  EASK:.rENT. 


SEAL. 
See  Town  Council. 

SEAMAN'S   WAGES. 
See  CJouNTY  Coubt. 

SOLICITOR,  ADDRESS  OF 
See   False    Imprisonment, 

STAYING  PROCEEDINGS. 
See  page  623. 

STATUTE. 

L  Construction  —  Alteration 
— \Vhere  a  statute  is  re^nacted 
m  different  words,  and  thereby 
becomes  susceptible  of  more  than 
one  interpretation,  it  will  not  be 
construed  as  altering  the  previous 
statute  unless  such  alteration  is 
clearly  expressed. 

Quaere,  whether  a  defence  can 
be  set  aside  as  disclosing  no 
reasonable  answer  in  law,  on  a 
summary  application  toV  judre 
in  Chambers.— Zaire;  v.  McOutre 
^t  al,  129. 

2.  Imperial  statute  in  force  in 
tht^  Province.— SecUon  27  of  tiie 
^tatute,  4  Ann,  c.  16  (passed  4 
D.  1705),  providing  for  an  action 
of  account  by  one  tenant  in  com- 
raon  against  another,  is  in  force 
m  JSova  Scotia,  being  a  provision 
m  amelioration  of,  or  auxiliary 
to,  the  common  law.— Cranfe  v. 
Blackadar,  100. 
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STATUTE   OF  FRAUDS. 

1.  Oontract  not  to  be  per- 
formed within  a  year. — ^A  verbal 
contract  for  service,  under  which 
defendant  was  to  receive  "$700 
a  year,  to  be  increased  per  year 
until  it  reached  $1,000,"  is  a  con- 
tract not  to  be  performed  within 
a  year,  and  is  within  the  provis- 
ions of  the  Statute  of  Frauds. — 
Fairgrieve  v.  O'MulUn,  215. 

2.  Resulting  trust. — Plaintiff, 
defendant,  and  M.  verbally  agreed 
to  purchase  from  S.  his  interest 
in  a  lot  of  land,  and  to  become 
the  owners  thereof  in  equal 
shares,  it  being  also  agreed  that 
S.  should  convey  his  three-fourths 
to  defendant,  who  should,  when 
required,  convey  to  the  plaintiff 
and  M.  each  one  undivided  third 
pert.  Plaintiff,  defendant,  and 
M.  gave  S.  their  joint  notes  for 
the  purchase  money,  and  S.  con- 
veyed to  the  defendant  his  inter- 
est in  the  land. 

Defendant  subsequently  object- 
ed to  giving  the  deed,  and  then 
each  party  arranged  with  the 
agent  of  S.  a  settlement  of  his 
share  of  the  balance  due,  where- 
upon the  defendant  again  ver- 
bally promised  to  give  plaintiff 
his  deed  of  one-third  of  the  lot, 
but  no  deed  was  ever  given. 

Held,  that  the  transactions  cre- 
ated a  resulting  trust  in  favor  of 
the  plaintiff.  The  Statute  of 
Frauds  did  not  extend  to  such 
trusts,  and,  in  any  event,  the  de- 
fendant having  admitted  the 
agreement,  a  court  of  equity 
would  not  permit  him  to  use  the 
Statute  of  Frauds  as  an  instru- 
ment for  accomplishing  a  fraud. 
— Sutherland  v.  McKay,  223. 


S.  Memorandum  signed — Au- 
thority of  auctioneer. — ^A  memo- 
randum is  "signed"  within  the 
Statute  of  Frauds,  if  only  the 
surname  of  the  purchaser  is  writ- 
ten on  it  by  the  auctioneer. 

Merely  formal  terms  of  sale 
will  be  implied  by  law. 

An  auctioneer,  authorized  to 
sell,  has  no  authority  to  rescind 
the  sale. — ^Farquhar  v.  Billman, 
289. 

Jf.  Oral  agreement  to  lease. 
See  page  626. 


STATUTE  OF  LIMITATIONS 

1.  Acknowledgment — ^In  reply 
to  a  letter  from  plaintiff  enclos- 
ing a  note  for  the  amount  claimed 
with  request  to  sign  it,  the  de- 
fendant wrote : — "  Some  future 
time  I  may  be  able  to  do  some- 
thing for  you.  I  am  not  able,  at 
present,  and  it  would  not  do  for 
me  to  sign  a  note,  as  I  would  not 
be  able  to  meet  it  when  due." 

Held,  a  sufficient  acknowledg- 
ment to  take  the  debt  out  of  the 
Statute  of  Limitations. — John 
Silver  £  Co,,  V.  David  T.  Butler, 
46. 

2.  Part  payment — Executor. 
— Plaintiff  entered  a  judgment 
against  the  defendant,  and  twen- 
ty-two years  afterwards  brought 
an  action  on  the  judgment.  De- 
fendant pleaded  the  Statute  of 
Limitations.  It  appeared  that 
within  the  twenty  years  an  execu- 
tion had  been  issued  on  the  judg- 
.ment,  and  the  defendant's  land 
had  been  sold  under  the  execu- 
tion, and"  knocked  down  to  the 
plaintiff  for  a  small  sum,  which 
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sum   was  credited  on  the  execu- 
tion. 

Held,  that  this  was  part  pay- 
ment within  the  meaning  of  the 
statute. — Hart  v.  Gijfin,  23^, 

S.  Actions  of  account  between 
tenants  in  ("ommon  barred — Suit 
of  infant  barfed, — Section  27  of 
the  Statute,  4  Ann,  c.  16  (passed 
A.  D.  1705),  fprovidin^  for  lan 
action  of  account  by  one  tenant 
in  common  against  another,  is  in 
force  in  Xova  Scotia,  being  a 
provision  in  amelioration  of,  or 
auxiliary  to,  the  common  law. 

Where  one  receives  the  profits 
of  an  infant's  estate,  and  more 
than  six  years  after  the  infant 
comes  of  age  he  brings  a  suit  for 
an  accounting,  the  Statute  of 
Limitations  is  a  bar  to  such  suit. 
This  rule  also  applies  to  actions 
of  account  between  tenants  in 
common. — Crane  v.  Blackadar, 
100. 


STREET  LINE  . 

Encroachment  —  Evidence  — 
Conjectures..  —  .In  an  action 
brought  to  compel  the  removal  of 
a  porch  as  an  encroachment  on 
the  street  line,  reliance  should 
not  be  placed  on  such  data  as 
conjectures  from  the  length  of 
side  lines  on  the  street  line  eUo- 
where. 

City  of  Halifax  v.  Reeres,  23 
S.  C.  R.  342.  referred  to.—Attor- 
ney-General  v.  Naugle,  105, 


SURETIES. 

A  ppU^a  iio n    to    cross-exa  m  in  e, 
62Jt. 


TELEGRAMS. 

Refusal  to   produce. 
See  Contempt. 


TELEGRAPH  COMPAXY. 

Mistake  —  Message  — Agency. 
— A  telegraph  company  is  the 
agent  of  the  person  sending  a 
message,  only  for  the  purpose  of 
delivering  the  specific  message, 
and  the  person  who  delivers  a 
message  to  bo  sent  is  not  respon- 
sible for  any  mistake  made  by 
the  operator  in  the  transmission. 
— Ross  et  al  v.  Long,  174. 


TENAXT. 
See  Landlord  and  Tenant. 


TEXAXT  BY  CURTESY. 

Wife  not  joining  in  mortgage 
— Vesting  of  estate. — T.  was  the 
owner  of  two  undivided  sixths 
parts  of  lands,  the  remaining 
parts  being  owned  by  his  wife. 
T.  mortgaged  the  whole  property, 
but  his  wife  did  not  join  in  the 
moitsrage.  The  mortgage  was 
foreclosed  after  the  death  of  the 
wife,  and  the  lands  sold  to  the 
plain-iif.  In  an  action  of  eject- 
ment the  defendants,  the  sons  of 
T..  pleaded  tliat  they  as  heirs  of 
their  nicther,  were  tenants  in 
common  with  plaintiff. 

Held,  that  at  the  time  of  mak- 
ing the  mortgage  T.  was  a 
"  tenant  by  the  curtesy  initiate." 
and  upon  the  death  of  the  wife 
his  cptiite  for  life  became  vested ; 
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that  this  life  estate  passed  under 
the  mortgage,  and  that  plaintiff 
was  entitled  to  possession. — Mc- 
Lellan  v.  Taylor  et  al,  275. 


TOET. 

See  Damages,  Trespass. 


TOWN  COUNCIL. 

Deed — Presumption  from  seal 
and  signatures. — H.,  by  petition, 
applied  to  the  town  council  of 
Sydney  for  a  deed  of  a  lot  of 
land,  alleging  possession  for  up- 
wards of  thirty  years,  and  paying 
the  statutory  fee.  He  obtained 
a  deed  of  the  land,  under  the  seal 
of  the  town,  and  having  the  sig- 
natures of  the  mayor  and  town 
clerk.  The  town  could  only  grant 
and  make  such  a  deed  by  viT'tue 
*  of  a  special  statute,  which  con- 
templated a  possession  of  twenty 
years  by  the  grantee.  When  H. 
presented  his  deed  to  the  town  he 
had  neither  actual  nor  construc- 
tive possession,  although  the  peti- 
tion contained  a  representation 
that  he  had  38  years  of  posscv**- 
sion. 

Held,  that  on  the  face  of  this 
petition  H.  did  not  give  the  town 
council  jurisdiction  to  give  this 
deed. 

The  presumption  relating  to  an 
instrument  which  has  the  corpor- 
ate seal  attached,  and  the  signa- 
tures of  the  proper  officers^  that 
there  was  authority  to  affix  the 
seal  may  be  rebutted.  In  order 
to  rebut  this  presumption  the  de- 
fendant called  the  town  clerk, 
who  could  not  produce  any  reso- 
lution authorizing  the  deed,  and 
a  majority  of  the  members  of  the 


committee  of  the  council,  whose 
dutv  it  would  be  to  report  upon 
such  a  transaction,  and  who  testi- 
fied that  the  granting  of  the  deed 
never  cnme  before  them. 

Held,  that  the  presumption  of 
authority  to  affix  the  seal  bad- 
been  disproved. 

There  were  no  recitals  in  the 
deed. 

Held,  that  the  plaintiff,  in 
searching  the  title  before  pur- 
chasing, was  bound  to  inquire 
whether  the  conditions  precedent 
to  tlie  exercise  of  the  power  by 
the  council  to  grant  to  H.  had 
been  performed. 

The  expression,  "when,"  in 
such  a  statute,  construed. 

HaH  V.  City  of  Halifax,  35  N. 
S.  R.  1,  followed  .--Com^^  v. 
Cusaclr,  U^. 


TRESPASS. 

1.  Third  party  notice — Cut- 
ting  timber.  —  Defendant  con- 
tracted with  P.  to  cut  timber  on 
P/s  land  within  defined  bounda- 
ries. Defendant  cut  timber,  but 
it  was  shown  that  the  title  to  the 
locus  WPS  in  plaintiff,  who  brought 
an  action  of  trespa-s  against  de- 
fendant. Defendant  obtained 
leave  to  serve  P.  with  a  third 
party  notice,  and  upon  applica- 
tion foT-  directions,  which  was  op- 
posed by  P., — 

UpUL  that  the  application 
should  be  granted;  the  rule  that 
wrong-doers  cannot  have  redress 
or  contribution  against  each  other 
being  confined  to  cases  where  the 
pers^on  seeking  redress  must  be 
piesumed  to  have  known  that  he 
was  doing  an  illegal  act. — TFter 
V.  Blois,  266. 
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£.  Gathering  seaweed  on  shore 
— Prescription, — In  an  action  for 
trespass  plaintiff  claimed  that  he 
was  going  to  the  shore  to  gather 
seaweed,  that  there  was  a  public 
way  to  the  shore,  and  that  be- 
•  cause  plaintiff's  fence  was  across 
the  way  he  threw  it  down.  Plain- 
tiff also  claimed  a  private  way, 
acquired  by  grant  or  prescription. 
The  trial  judge  found  that  there 
was  no  public  way,  and  that 
plaintiff  had  failed  to  establish  a 
private  way. 

Held,  that  where  the  road  in 
question  was  a  mere  cart  road, 
not  a  thoroughfare,  and  there  was 
not  a  public  terminus  at  each 
end,  and  there  was  no  statute 
labor  performed  on  the  road, 
strong  evidence  would  be  re- 
quired to  show  a  dedication. 

Seaweed  deposited  by  the  sea 
above  high  water  mark  consti- 
tues  a  profit  a  prendre,  and  the 
right  to  take  it  and  pile  it  on  the 
land  of  another  could  not  be- 
come established,  either  by  cus- 
tom or  prescription,  in  favor  of 
the  inhabitants  of  a  district. — 
Ogilvie  v.  Crowell,  501. 

See  Right  of  Way,  Right  or 
Fishing. 


TRUST,  RESULTING. 
See  Statute  of  Frauds. 


TRUSTEE. 

1.  Removal  of  insolvent. — 
Upon  petition  to  remove  a  trustee 
under  Chapter  11  of  the  Acts  of 
1888,  sections  37  anl  38,  whe^.. 
it  appeared  that  the  trustee  was 


insolvent,  the  Court  ordered  his 
removal,  and  a  new  trustee  w.i* 
appointed. 

(The  above  sections  are  now 
incorporated  in  R.  S.,  Ch.  151, 
s.  26). — In  re  Petition  for  R^ 
moval  of  S.  C.  Hood  as  Tru8t:e, 
3S. 

2,  Order  to  pay  money  into 
Court — Proceedings  for  neglect 
— Defendant  was  ordered  by  rule 
of  court  to  pay  into  court  the 
am.>unt  of  trust  funds  admitted 
by  him  to  be  in  his  hands.  T)o 
fendant  disobeyed  the  order,  :ind 
an  application  was  made  .il 
Chambers  under  0.  40,  R.  4,  aui 
0.  42,  R.  2,  for  an  order  that  n 
writ  of  attachment  be  issued 
against  him.  Defendant  appear- 
ed and  objected  to  the  granting 
of  the  order  for  the  attachment 
on  the  following  grounds:  (1) 
that  a  judge  at  Chambers  has  no 
authority  to  grant  an  order  for 
attachment  in  such  a  case;  (2) 
that  in  view  of  section  1  of  the 
Collection  Act  a  writ  of  attach- 
ment could  not  issue  for  the  pay- 
ment of  money;  (3)  that  a  time 
must  be  limited  in  the  order  for 
the  payment,  and  that  it  was  not 
sufficient  to  require  it  to  be  paid 
"  forthwith ;''  (4)  that  it  was  not 
sufficiently  proved  that  the  money 
had  not  been  paid  in,  a  certificate 
of  the  Prothonotary  being  neces- 
sary, as  under  the  English  prac- 
tice. 

Held,  that  there  was  jurisdic- 
tion in  Chambers  to  grant  the  or- 
der in  question;  that  the  provis- 
ion in  the  Collection  Act  was  not 
applicable  to.  a  case  of  this  kind;, 
that  the  expression  "  forthwith  " 
was  sufficient,  and  that  the  fact 


Digitized  by 


Google 


XL.] 


DIGEST    OF    CASES. 


669 


that  the  defendant  appeared  and 
did  not  dispute  the  non-payment 
disposed  of  the  fourth  objection. 
A  writ  of  attachment  was  granted 
accordingly. 

Gilbert  v.  Endean  (9  Ch.  D. 
259)  distinguished. — Loasby  v. 
Egan,  7i. 

3,  Notice  of  breach  of  trust, — 
Where  a  purchaser,  when  he  ac- 
quires the  estate,  has  notice  of  a 
breach  of  trust,  he  becomes  a 
trustee,  and  liable,  and  must  ac- 
count in  the  same  manner  as  the 
person  from  whom  he  purchased. 
— Miller  v.  Drysdule,  256. 

Jf.  Beneficial  owner,  following 
fund, — The  rules  as  to  following 
trust  funds  in  the  hands  of  a  de- 
faulting trustee  apply  against  the 
assignee  of  a  defaulting  trustee 
as  fully  as  against  the  trustee 
himself. 

The  beneficial  owner  has  a 
charge  on  the  property  wrongful- 
ly disposed  of,  and  may  follow  it 
wherever  it  can  be  distinguished. 
In  this  respect  there  is  no  dis- 
tinction between  an  express 
trustee,  or  an  agent,  or  a  bailee, 
or  anybody  else  in  a  fiduciary  po- 
sition.— Smith  V.  Faulkner  et  al, 
528. 

See  Will,  Voluntary   Settle- 
ment, Interest. 


VENDORS  AND  PUR- 
CHASERS. 

1.  Conveyance  in  general 
terms — No  specific  appropriation 
of  goods, — A  firm,  having  in  its 
premises  goods  consisting  of 
books  and  stationerv  of  the  in- 


voice value  of  $17,000,  executed 
a  conveyance  to  the  plaintiff  of 
goods  to  the  invoice  value  of 
$6,500.  Such  conveyance  was, 
however,  in  general  terms,  and 
did  not  specify  any  particular 
portion  of  the  stock,  nor  was  it 
followed  by  any  selection  or  ap- 
propriation from  the  stock,  or  any 
delivery  of  any  part  of  it. 

Held,  that  no  property  passed 
by  such  conveyance,  as  it  was  im- 
possible to  state  what  particular 
goods  became  the  property  of  the 
plaintiff. — Ross  v.  Canieron,  126, 

2.  Mortgage —  Rectifioation — 
Stipulation  contrary  to  intention 
of  parties. — ^A  stipulation  con- 
trary to  the  real  intention  of  the 
parties  having  been  inserted  in  a 
conveyance  without  the  know- 
ledge of  the  parties  to  the  con- 
veyance or  through  a  misappre- 
hension as  to  its  effect,  a  party 
can  have  the  conveyance  rectified, 
where  it  would  be  against  equity 
and  good  conscience  for  the  other 
party  to  retain  the  benefit. 

The  defendant  took  an  assign- 
ment of  this  conveyance  in  good 
faith,  without  knowledge  of  the 
parol,  contemporaneous  agree- 
ment absolving  one  of  the  parties 
from  personal  responsibility  on 
hLs  covenant. 

Held,  that  the  assignment  of 
what  was  a  chose  in  action  was 
subject  to  all  the  equities  affect- 
ing it. 

Application  by  defendants, 
made  after  trial,  to  allow  amend- 
ment, alleging  that  plaintiff  was 
party  to  a  breach  of  trust,  in  as- 
sisting an  illegal  loan  by  the 
trustees,  was  refused. — Lawson 
V.  Jones  et  al,  303, 
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S,  Deed  —  Setting  aside  — 
Grantor  of  weak  mind. — A  deed 
of  real  estate  for  valuable  consid- 
eration was  given  to  a  purchaser 
by  a  person  of  very  weak  mind, 
unfit  for  business  which  required 
judgment  and  discretion.  The 
amount  of  the  actual  considera- 
tion was  ooD£ic|erably  less  than 
the  value  of  the  property,  and 
there  was  evidence  that  the  bar- 
gain was  an  exceedingly  improvi- 
dent one  for  the  grantor. 

Held,  that  the  deed  should  be 
set  aside. — Chisholm  et  al  v. 
Schroeder  et  al,  8, 

Jf,  Deed — Priority  of  regis- 
tered over  unregistered. — Con- 
structive notice  is  insufficient  to 
take  away  the  priority  conferred 
by  the  Kegistry  Act  upon  a  regis- 
tered deed  over  a  prior  unregis- 
tered deed. 

The  effect  of  the  statute  is  that, 
upon  the  registration  of  the  later 
deed,  the  prior  unregistered  one 
is,  so  far  as  the  registered  deed 
is  concerned,  ipso  facto  avoided, 
and  as  if  it  had  never  existed. 

The  defendants  were  in  posses- 
sion when  they  got  their  convey- 
ance, which  contained  apt  words 
to  convey  the  lands.  There  Was 
full  consideration,  and  the  lands 
being  bought  in  good  faith,  a 
good  title  being  apparently  con- 
tracted for, — 

Held,  that  the  conveyance  op- 
erated as  a  deed  of  bargain  and 
sale. 

Elements  necessary  to  consti- 
tute a  bona  fide  purchaser. 

Purpose  of  the  Eegistry  Act. 

A  quit  claim  dped  is  witjhin 
the  provisions  of  sections  8  and 
18  of  the  Registry  Act. 


Grindley  v.  Blaikie,  7  R.  &  G. 
27,  followed. — 13urns  v.  Toung, 
199. 

5.  Reservation  of  grantee  of 
right  of  way.: — A  deed  contained 
in  the  habendum  clause  a  reser- 
vation to  the  grantee  of  a  right 
of  way.  The  deed  was  not  exe- 
cuted by  the  grantee,  but  had 
been  accepted  by  him.  It  was 
contended  that  not  having  been 
executed  by  the  grantee,  there  was 
no  grant  of  the  right  of  way. 

Held,  that  the  plaintiffs,  by  ac- 
cepting the  deed,  were  bound  by 
the  reservation  it  contained. — 
Loyal  Prince  of  Wales  Lod^  v. 
Sinfield,  SO. 

6.  Mortgage  —  Condition .  for 
maintenance — Foreclosure. —  M., 
desiring  to  provide  for  the  sup- 
port of  a  daughter,  E.,  conveyed 
the  land  to  his  son,  S.,  and  took 
from  him  a  bond  and  mortgage 
conditioned  for  her  support.  The 
mortgage  contained  a  proviso  that 
S.  should  well  and  truly  and  com- 
fortably support  and  maintain  E. 

S.  did  not  comfortably  main- 
tain E.,  and  she  left  the  home  of 
S.  and  was  harbored  and  support- 
ed by  plaintiffs,  who  also  took  out 
administration  of  M.'s  estate. 

Held,  that  the  transaction 
could  be  treated  as  a  mortgage, 
and  foreclosure  was  accordingly 
granted. 

Semhh,  that,  if  necessary,  a 
trustee  could  have  been  ap- 
pointed.— Kinney     v.    Melanson, 


7.  Mortgage  —  Foreclosure  — 
Death  of  mortgagor. — ^While  cer- 
tain lands  were  under  advertise- 
ment of  sale,  in  pursuance  of  a 
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decree  of  foreclosure  and  sale,  the 
defendant  died  intestate. 

Held,  that  as  the  defendant's 
father,  who  was  t^e  person  en- 
titled to  the  equity  of  redemp- 
tion, could  have  exercised  the 
right  to  redeem  without  being  a 
party  to  the  suit,  the  plaintiff 
was  justified  in  proceeding  with 
the  sale,  as  if  the  death  had  not 
occurred. 

Alward  v.  Lewis,  1891,  2  Ch. 
81,  distinguished; 

Under  a  decree  in  this  Prov- 
ince, the  absolute  right  dtf  re- 
demption exists  pending  the  sale 
and  the  final  confirmation  there- 
of, while  under  the  English  prac- 
tice no  such  absolute  right  exists. 
'  Distinctions  between  English 
and  Nova  Scotia  practice  in  fore- 
closure proceedings. — Stubbings 
V.  Umlah,  269. 

See    Evidence  —  Marriage  — r 
Pleading. 


VOLUNTARY  SETTLEMENT 

Evidence — Revocable  trust, — 
A  voluntary  settlement  will  be 
valid  and  effectual  if  the  settlor 
transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settle- 
ment, or  declares  that  he  himself 
took  it  in  trust  for  those  pur- 
poses. If  the  transaction  is  com- 
plete, even  though  voluntary,  the 
court  will  act  upon  it,  but,  if  the 
matter  rests  upon  a  mere  volun- 
tary agreement  to  create  a  trust, 
the  Court  will  not  interfere. 

If  there  are  circumstances  con- 
nected with  the  transaction  which 
lead  the  Court  to  believe  that  the 
grantor  did  not  intend  the  decla* 


ration  of  trust  to  be  irrevocable, 
the  Court  will  not  enforce  it. 

Voluntary  gifts,  not  subject  in 
express  terms  to  a  power  of  revo- 
cation, but  not  meant  to  be  irre- 
vocable, may  be  set  aside  or  re- 
voked by  the  donor. — Clattenburg 
V.  Morine,  193. 

Waiver.    See  pages  lOJ^,  362. 


WAREANTY. 

Distinction  between  words  of 
praise  and  representation.— T\iQ 
general  rule  is  that  whatever  the 
vendor  represents  at  the  time  of 
the  sale  of  a  horse  is  a  warranty, 
but,  often,  there  must  be  discrim- 
ination between  language  merely 
of  expectation,  estimate  or  praise, 
and  that  which  constitutes  a  rep- 
resentation or  warranty,  and  the 
attention  of  the  jury  should  be 
called  to  this  distinction  .  in 
pointed  language. 

Principles  which  should  govern 
the  Court  in  limiting  the  inquiry 
upon  a  new  trial. — Irvine  v.  Par^ 
Jeer,  392. 


WAY. 
See  Trespass. 


WIFE. 

See    Evidence,    Husband    and 
Wife. 


WILLS. 

1.  Abatement — Value  of  be- 
quests  stated — A  testator,  by  cer- 
tain clauses  of  his  will,  devised 
and  bequeathed  property  to  some 
of  his  children,  adding  to  each  of 
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these  clauses  a  statement  of  the 
value  of  the  property  mentioned 
in  the  clause. 

By  another  clause  he  devised 
certain  land  to  his  daughter  Mar- 
garet, subject  to  a  payment  of  a 
legacy  of  $200  to  her  daughter. 
He  did  not  add  to  this  clause  a 
statement  of  the  value  of  the 
land. 

The  will  provided  that  in  case 
of  deficiency  in  the  estate  each 
legatee  should  be  liable  to  abate- 
ment, but  that  in  the  event  of  a 
surplus,  "  the  same  shall  be  di- 
vided equally  between  each." 
There  was  a  residue. 

Held,  that  the  stated  valua- 
tions were  not  intended  to  be  the 
basis  for  abatement,  and  that 
Margaret  and  her  daughter  were 
entitled  to  participate  in  the  sur- 
plus, the  devisees  and  legatees 
taking  share  and  share  alike. — 
David  Patterson  et  al  v.  Margaret 
Hueston  et  al,  4. 

2,  Gift  not  immediate. — A 
testator  directed  a  certain  invest- 
ment, after  the  death  of  his  son, 
"to  be  appropriated  for  the 
benefit  of  his  wife  and  child  or 
children." 

Tleld,  that  it  being  a  gift  that 
was  not  immediate,  a  second  wife 
and  also  all  the  children  coming 
into  existence  before  the  period 
of  distribution  were  entitled  to 
share  in  the  bequest,  as  well  as 
the  children  living  at  testator^s 
death. 

A  te^stator,  having  a  policy  of 
life  insurance,  which  was  made 
payable  to  his  executors,  subse- 
quently executed  a  declaration 
endorsed  on  the  policy,  which 
stated  that  all  advantages  to  arise 
from  said  policy    should    accnie 


for  the  benefit  of  all  his  children, 
the  policy  to  be  held  in  trust  for 
said  children,  who  were  to  share 
equally.  The  children  of  the  first 
wife  claimed  the  whole  fund,  to 
the  exclusion  of  the  children  of 
the  second  wife. 

Heldy  that  such  a  gift  was,  in 
effect,  immediate,  the  right  to  the 
fruits  of  the  policy  vesting  in  the 
trustee  at  the  moment  of  its  de- 
livery to  him  in  trust,  and  the 
gift,  being  then  complete,  both 
as  to  the  settlor  and  the  children 
of  the  settlor  then  in  existence, 
vested  in  such  children  exclusive- 
ly.— Joseph  Starr  et  al  v.  Merhel 
et  al,  23. 

3.  "My  heirs-at'law." — Testa- 
tor bequeathed  the  sum  of  £10,- 
000  to  trustees  in  trust  to  pay  the 
income  thereof  to  his  wife  for 
life,  on  her  death  to  his  only  son 
for  life,  and  on  his  death,  with- 
out issue,  to  pay  one-third  of  said 
sum  of  £10,000  to  his  heirs-at- 
law.  The  son  survived  the  widow 
and  disposed  of  his  estate  by  will. 
Plaintiffs,  nephews  of  testator, 
claimed  as  heirs-at-law  of  testa- 
tor. 

Held,  that  the  expression  "  my 
heirs-at-law*'  must  be  construed 
to  mean  the  heirs-at-law  of  testa- 
tor at  the  time  of  his  death,  and 
consequently  the  gift  over  of  one- 
third  of  the  corpus  passed  under 
the  will  of  the  son. 

Held,  also,  that  where  a  legatee 
makes  an  unsuccessful  claim, 
and  the  case  involves  difficult}' 
owing  to  conflicting  decisions  or 
the  acts  of  testator,  or  if  the 
legatee  has  a  fair  ground  of  mak- 
ing the  claim,  each  party  bears 
his  own  costs. — Burton  Jost  et  al 
v:  William  B.  McNutt,  41. 
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Jf,  Devise  of  land  belonging  to 
third  person — Election. — K.  de- 
vised a  certain  lot  of  land  to 
plaintiff,  which  Holt  bclongecl  .to 
defendant.  Defendant,  after  the 
death  of  K.,  sold  this  lot  to  an- 
other person,  and  refused  to  con- 
vey or  release  it  to  the  plaintiff. 
The  defendant  accepted  certain 
benefits  under  K.'s  will. 

Held,  that  the  defendant  hy 
tliis  course  elected  to  hold  the  lot 
devised  to  the  plaintiff,  and  that 
jdaintiff  was  entitled  to  compen- 
sation.— Kirk  v.  Kirk,  147, 

5.  Absolute  bequest — Trust  — 
Where  a  testator  by  his  will  said : 
— "  I  .  .  do  give  and  bequeath 
unto  my  wife,  Sarah  A.  !McXeil, 
all  *the  property  which  I  possess 
at  my  death,  to  dispose  of  to  the 
beiit  advantage  for  the  support  of 
the  family,  and  to  leave  the  resi- 
dence as  she  sees  fit  and  proper 
tit  her  death." 

Held,  that  no  trust  for  the 
family  was  created,  and  that  the 
wife  took  absolutely. — Sinclair  v. 
Afalay  et  al,  181. 

6.  Children  taking  share  of 
parent. — If  a  fund  is  given  to  be 
divided  into  as  many  shares  as 
there  are  children  of  S.  who  sur- 
vive S.,  one  share  to  be  paid  to 
each  child  for.  life,  and  on  his 
death  to  his  children,  the  children 
of  those  children  of  S.  who  were 
bom  in  the  testator^s  life  will 
take  the  share  in  which  their 
parent  had  a  life  interest,  while 
the  children  of  such  children  of 
S.  as  were  not  born  until  after 
the  testator^s  death,  will  take 
nothing. — McDonald  v.  Jones, 
2S2. 

43 — N.   S.    R.   40. 


7.  Legal  representatives — Pre- 
renting  intestacy. — The  testator, 
K.,  by  his  will  bequeathed  all  his 
property  to  his  executors  upon 
certain  trusts.  One  bequest  was 
a  sum  of  $20,000,  "  in  trust,  tliat 
the  trustees,  etc.,  do  pay  the  in- 
come and  interest  thereof"  unto 
his  daughter,  Hannah  ^foulton, 
wife  of  Edward  C.  Moulton,  half- 
yearly,  "  during  her  natural  life," 
— and  it  was  further  provided  as 
follows: — "And  from  and  after 
tlie  decease  of  said  daughter, 
Hannah  Moulton,  T  will  and  de- 
clare that  the  said  trustees,  or  the  • 
survivor  of  them,  etc.,  do  and 
shall  pay  and  distribute  said 
principal  sum  of  $20,000  above 
mentioned  to,  between  and  among 
the  children  of  my  said  daughter 
Hannah,  and  their  l(»gal  repre- 
sentatives, equally,  share  and 
share  alike,  to  their  own  use  and 
uses  forever." 

Hannah's  son,  Samuel  K. 
^Foulton,  was  living  at  the  death 
of  the  te.<tator,  but  died  scxm  af- 
terwards, intestate  and  unmar- 
ried. Hannah's  other  children 
died  before  the  testator. 

Held,  that  the  share,  or  estate 
in  remainder,  vested  in  Samuel 
K.  Moulton,  at  the  testator's 
death;  that  the  trust  existed  and 
was  declared,  and  the  other 
words  were  a  mere  direction  to 
pay  from  and  after  the  life  ten- 
ant's death. 

The  court  is  always  slow  to 
construe  the  words  of  a  testator 
as  importing  a  condition,  if  a  dif- 
ferent meaning  can  fairly  be 
given  to  them. 

In  construing  a  will  the  Court 
will  prevent  an  intestacy,  if  the 
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language  will  reasonably  admit 
of  that  iK^ing  <lone.  So,  tho  Court 
always  favors  a  vostinp:. — Caie  ci 
ill  V.  MouHon  et  al,  SOS, 

Spc  Restraixt  on  Altenation, 
Marriage. 


WOUDS  AXl)  PHRASES. 

"A(hIros,^''    607 

". ( Imshomp  "    480 

"Appurtenances "    .957 

"  ChoRCs  in  action "' 220 

"  Close  to  the  street  " 032 

"Comfortable  support"    ....   2oS 
"  Costs  following  event  "  ...   600 

"  Costs  in  the  cause " 000 

"Credits''    220 

"  Customary  "    r,^^ 

"  Discretion  "    6OI1. 

"  Discretionary "    ryOry 

"District''    .' ; 4,^r, 

"  Dom  iciUd  "    JSO 

"/ahc"    ,5.50 

"  Forever  '*   2S0 

"Forthwith"    .'.".*.'.'     7^ 

"  Good.^  "    ooQ 

"  Houses  of  industry  " J,S7 

"  Houses  of  refuge  " J^si 

"  Improvements  "    £J,7 

"Incorporated  out  of  Nova 

^^  Scotia. "    6U 

"  Jn   consequence     of    adul- 

i^^!/" m 


OF    C.VSES.  *     [vol  XI.] 

"  Insolre n  t  circumstances  " 

S52,  soft 
"Legal  refrresentaiives"  ...  M 
"  Loaded    with    the   greatest 

possible  dispatch"    -532 

"Lawfully"    k^^) 

"Mine"   m 

"Offirers"   ej 

"  Officers  and  servanU  "...  i'J 
"  On   due  notice   to  the  ad- 

verse  jmrty "    'L^'/ 

"  Orphan  houses  "    4^6' 

"  Offspring  "    m 

"  Owner  "    Sm 

"Parol  agreement"   4^ 

"  Place  of  abode  "  m 

"  Properly  "    4^'" 

" PiCs  ipsa  loquitur "  .0^) 

"Punning  at  large"  ill 

"Satisfactory   to    the  license 

committee  "    :?72 

"Service"    622 

"  Signed  "    2S0 

"  Siocl'-in-irade  "    .?7,  ^1 

"  To-day  "   202 

"  To  the  hmk  of  Gay's  rirer, 

thence  down  stream"  ...   I-^^ 
"  Unable  to  pai/  his  debts  in 

full"    ' .ri2,  -^^ 

"Variation  or  addition"...  Sll 

yVhen"    W' 

"  Whichever     shall    be    the 

last "    SCiS 

See  Will. 
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